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Guide to using the book
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attention to.

Thinking points
Why was a certain decision reached in a particular case?  
Is D guilty of murder or manslaughter in the following 
examples?  Regular thinking points throughout the text 
encourage you to pause and reflect on the key issues.  
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be found on the Online Resource Centre. 

Examples
Short, fictional examples of how the law would be applied 
in certain situations illustrate the practical application of 
what you are learning.

Notes
Figuring out exactly what the significance of a long case 
report or judgment is can be tricky.  These short bullet-point 
sections follow the longer extracts in the book, and pull out 
the key points that you need to take from your reading of 
the extract. 
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Section summaries
Short summaries appear throughout the book at the end of 
key sections to reinforce your knowledge. You should use 
these to reflect on what you have just learnt.

Chapter summaries
Each chapter ends with a concise summary allowing you 
to check your understanding and return to any areas that 
aren't yet completely clear. 

Problem solving
The questions at the end of each chapter provide the ideal 
opportunity for you to test your understanding of a topic.  
They challenge you to apply your knowledge—either by 
preparing a full answer to a question, or by debating the 
issues with your fellow students.  Again, guidance on how 
to approach these questions can be found on the Online 
Resource Centre.  

Further reading  
These suggestions for additional reading have been carefully 
selected to highlight key areas and to help deepen your 
knowledge of the subject.  
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For students
These resources are available to all, enabling students to get the most from their 

textbook; no registration or password is required.

The Online Resource Centre that accompanies this book provides students and lecturers with 

ready-to-use teaching and learning resources.  They are free of charge, and are designed to 

complement the book and maximise the teaching and learning experience.  

http://www.oxfordtextbooks.co.uk/orc/loveless3e/

Regular updates
The author regularly updates this section of the site to 
account for recent cases and developments in criminal 
law that have occurred since publication of the book.  
These updates are accompanied by page references to the 
textbook, so you can easily see how the new developments 
relate to the existing law. 
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For lecturers
These resources are password protected to ensure only lecturers can access them; each 

registration is personally checked to ensure the security of the site. 

Registering is easy: click on 'registration form' on the Online Resource Centre, complete a simple 
registration form which allows you to choose your own username and password, and access will be 
granted within three working days sub ect to eri cation  

Test bank
Containing 150 multiple choice questions with answers 
and feedback; this is a fully customisable resource of ready-
made revision assessments which you can use to test your 
students.  It can be easily downloaded into your Virtual 
Learning Environment.

Web links
Links to useful websites enable you to instantly look at 
reliable sources of online information, and efficiently direct 
your online study.  

Guidance on answering the problem 
questions and thinking points
Here is where you can find guidance on how to correctly 
answer all the thinking points and problem questions posed 
throughout the book. 

Exam-style questions and guidance
Revise for exams and test your knowledge by answering 
these exam-style questions. Accompanying guidance helps 
you to assess how you did. 
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Preface

I am very pleased to present the third edition of Complete Criminal Law. This book con-

tains full coverage of new developments which were due to emerge after publication 

of the last edition two years ago, namely, the changes made to the partial defences to 

murder by the Coroners & Justice Act 2009. Publication of this third edition has also 

allowed me to expand consideration of certain areas previously only briefl y described: 

offences contrary to s1 and s4 of the Protection from Harassment Act 1997, racially and 

religiously aggravated assaults under the Crime & Disorder Act 1998 and corporate homi-

cide contrary to the Corporate Manslaughter and Corporate Homicide Act 2007. The 

following new cases have been included in some detail: Girdler (Causation), Zahid, M & B 

(Strict Liability), Willett, Gnango, ABCD, Mendez & Thompson, Stringer (Joint Enterprise), 

Winter & Winter (Gross Negligence Manslaughter), Keane, Burns (Self-defence), Doyle 

(Rape), Ricketts, Vinall (Theft), SH, Jones (Racial Aggravation) and Curtis (Harassment). I 

recognise, of course, that many other new cases had a competing claim for inclusion. It 

is necessary, however, to strike a balance between detail and structure, the latter being 

a paramount need of the student. Nevertheless, I have, wherever necessary, referred 

to such further cases as reveal the potential for future development of key issues and 

interest, such as Asange in relation to consent and rape. The sections on gross negligence 

manslaughter and self-defence have also been re-organised more logically. At the time of 

writing, the Supreme Court is about to deliver judgment in Gnango. Last minute editing 

will permit its inclusion in Chapter 5. Unfortunately, the following 2012 cases arose too 

late for anything more than a short note: Clinton (Loss of Control), Dowds (Diminished 

Responsibility) and Seray-Wurie (criminal damage). The Home Offi ce is currently consid-

ering whether the Protection from Harassment Act 1997 requires revision. Doubtless, 

some sort of legal refi nement will result in the next year or so and this will be referred to 

in on-line updates. In all other respects, the book remains essentially the same: a concise 

account of the law with detailed, critical analysis of essential areas, extracts from key 

judgments and academic articles and an attempt to situate the law within its social and 

cultural environment. Pedagogic features such as questions, examples, diagrams and 

advice on examination technique are, as before, core to the book. It remains, therefore, 

suitable as a companion to criminal law courses on the LLB, CPE and BA.

I am grateful to my editor, John Carroll, for his help and guidance throughout this process 

of revision and to Suzy Armitage, OUP Production Editor, for turning this edition into hard-

copy reality in such a problem-free manner. My thanks also to Rob Crossley, for his eye for 

detail during copy-editing and to Julie Stone, proof-reader. Without their professionalism, 

effi ciency or, above all, patience, I should have been much the worse. Responsibility for all 

errors and omissions are mine.

Janet Loveless

March 2012.
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New cases – partial 
defences
The following cases have been before the courts while this text has been in production. For 

a full discussion of these cases please visit the accompanying Online Resource Centre. www.

oxfordtextbooks.co.uk/orc/loveless3e/

Diminished Responsibility: Alcohol – Voluntary acute intoxication does not give rise 

to the defence

R v Dowds [2012] EWCA Crim 281 (22 February 2012)

D, a 49-year-old college lecturer, and his girlfriend were habitual heavy binge drinkers. On 

the night of her death they had bought and consumed one litre bottle of vodka at 5.00pm 

and another at 10.00pm, shortly before he stabbed her to death 60 times. He pleaded 

diminished responsibility on the grounds that voluntary acute intoxication was a ‘recognised 

 medical condition’ under s2(1)(a) Homicide Act 1957 as amended. He was not an alcoholic or 

dependent  on alcohol. The CA held that it was settled that before the Coroners and Justice 

Act 2009 reforms, voluntary intoxication could not give rise to the partial defence: Fenton 

[1975] 61 Cr App R 261 as approved by Dietschmann [2003] UKHL 10. The introduction 

of ‘recognized medical condition’ to Diminished Responsibility was to ground the defence 

on a valid medical diagnosis. This did not mean that all internationally classifi ed psychiatric 

conditions automatically fell within the defence: ‘The presence of a “recognised medical 

condition ” is a necessary, but not always a suffi cient, condition to raise the issue of dimini-

shed responsibility’ (per Hughes LJ). This does not mean that other temporary conditions, 

such as concussion, will necessarily be excluded. Appeal dismissed.

Loss of Control: s55(6)(c) Coroners and Justice Act 2009 – Exclusion of sexual infi delity

R v Clinton, Parker, Evans [2012] EWCA Crim 2 (17 January 2012)

Clinton: D killed his wife with a wooden bat and strangled her to death with a belt after she 

confessed to an affair. The trial judge dismissed loss of control on the grounds that sexual 

infi delity was excluded by the 2009 Act and there was no other evidence capable of being 

regarded as grave or justifi ably wrong. D was convicted of murder. CA: Appeal allowed. New 

trial ordered. Judge LCJ:

The Qualifying Trigger

1.  D must feel personally seriously wronged in circumstances which he personally regarded 

as extremely grave but all the requirements of both qualifying triggers require objective 

evaluation.

2.  Sexual infi delity is to be disregarded as a qualifying trigger (as a thing done) whereas other 

forms of betrayal or humiliation of suffi cient gravity may be included. However, sexual 

infi delity is not defi ned and this creates diffi culties. Why exclude one sort of betrayal and 

www.oxfordtextbooks.co.uk/orc/loveless3e/
www.oxfordtextbooks.co.uk/orc/loveless3e/
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not another? However, the legislation prohibits reliance on infi delity per se. That does 

not mean that the context of infi delity should be excluded altogether if its effects, such 

as taunting or humiliation, are treated as a qualifying trigger, but they would need to be 

suffi ciently serious objectively.

The Objective Test

3.  Under the objective test in s54(1)(c), the impact of sexual infi delity is not excluded in 

 considering the circumstances in which D has reacted and lost control. Section 54(3) 

extends to ‘all’ of the circumstances except those bearing on D’s general capacity for 

 tolerance and self-restraint. Therefore, a jury will be both disregarding and considering  

the same evidence. It would otherwise be unrealistic to exclude infi delity when it is 

integral  to the facts as a whole.

4. Sexual infi delity may be relevant to diminished responsibility.
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Chapter 1

Introduction and General Principles 

1.1 About this Book• 

1.2 What is Crime?• 

1.3 Presumption of Innocence and the Burden of Proof• 

1.4 Classifi cation of Crimes and Courts• 

1.5 The Criminal Trial• 

1.6 Sources of the Criminal Law• 

1.7 The Criminal Justice System• 

DPP v Woolmington [1935] All ER Rep 1—the burden of proof is on the prosecution.

 1.1 About this Book
1.1.1 Introduction• 

1.1.2 Sequence of Chapters• 

1.1.3 Explanation of the Law• 

1.1.1  Introduction

You will no doubt already have a good idea of what crime is. The riots in London in August 

2011 were a graphic example of wide- scale criminal damage, theft, burglary, and public order 

offences. The government’s response was to promise that gang injunctions, to prevent gang-

 related violence under the Policing and Crime Act 2009, would be used nationally for both 

adults and children. The courts’ response was tough sentencing. Rarely a day passes without yet 

another news headline of the latest tragic UK murder. In 2008, 26 teenagers were stabbed and 

killed in London alone. In 2010, the fi gure was 19 (Guardian, 30 December 2010). Public concern 

regarding the rising tide of violent crime is palpable, as are the comments of police commission-

ers that they need more powers to control it. Court- room dramas regularly grace our television 

screens and crime thrillers are best- selling novels. Crime is always in the public domain. Some of 

you will have experienced the criminal justice system, whether as victims or witnesses. Some of 

you will have been stopped, questioned, searched or even detained by the police. (See Gillan & 

Quinton v UK (2010) EHRR 45 in respect of the overbroad use by the police of stop and search 

powers.) We are all under increasing surveillance in public places. It is hard to escape the reality 

that crime is going on around us all the time or the perception that we live in a police state.

This book is not about the criminal justice system nor is it about the criminal process, litiga-

tion or evidence although sometimes reference is made to one aspect or another in order to 

DPP v Woolmington [1935] All ER Rep 1—the burden of proof is on the prosecution.key 
cases
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emphasise a relevant legal point. The book is about the principles and structure of criminal 

law. What is crime? How is it committed? What state of mind is necessary? When are you 

entitled to a defence? How are the major offences defi ned? How does the law work when 

applied to problem- solving? How to pass exams!

As you read this book, you will be fascinated by the amazingly diverse way some people have 

found to break the criminal law. Little would they know that their name would enter the tradi-

tional study of this highly entertaining area of law in the form of famous (or infamous) cases. Still 

less that those cases should lead to signifi cant legal developments affecting other defendants. 

They would be even more surprised at the wide- scale public debate generated by some regard-

ing the boundaries of the criminal law. Criminal cases can certainly be amusing and eye- opening. 

For defendants up against the system, of course, it is quite another matter where loss of reputa-

tion, liberty, disruption to employment and family life are all at risk.

1.1.2  Sequence of Chapters

The book takes the form of most criminal law courses: fundamental principles such as the 

conduct and mental element (known as Actus Reus and Mens Rea respectively) followed by 

defences and then the major offences. One diversion occurs in that homicide is placed in the 

middle of fundamental principles so that at an early stage you can understand this important 

offence which is the focus of so many of the central principles of criminal liability.

1.1.3  Explanation of the Law

The book will introduce you to criminal law on a step- by- step basis so that by the end of 

each chapter you will have fully understood the structure and law of each topic. This gradual 

progression is achieved through:

Clear and straightforward narrative

Explanation of all legal concepts.• 

Extracts from leading cases and a selection of academic articles.• 

Point- by- point explanation of judgments in the ‘note’ section.• 

Explanation and straightforward questions on academic articles where relevant.• 

Development of case analysis in the text.• 

Examples of complex legal points.• 

Diagrams.• 

Summaries of the law.• 

Explanation and regular updating of the law on the accompanying website.• 

Social context

Without further explanation, the book would appear as a rather remote mass of information 

albeit interspersed with many curious cases detailing the more eccentric criminal propensi-

ties of those who fi nd themselves on the wrong end of the law. But criminal law is relevant 

to all of our lives in many different ways. Therefore, the context in which the law operates 
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is included as a special feature of the book. Law does not exist in isolation from you or your 

social, moral, economic, historical or political environment. Rather, it is a product of them. By 

relating underlying principles to the world in which we live you will acquire a deeper under-

standing of the reason for law being the way it is.

Reform of the law

A signifi cant part of the study of criminal law is to be able to step back and ask whether it is 

logical or fi t for its intended purpose. Does this case or that principle make sense? Is it consist-

ent with developments in that or other areas? Consideration of reform proposals published 

by the Law Commission can be particularly helpful in this respect. Being alive to relevant con-

tradictions and adopting a critical and questioning attitude to your studies will foster greater 

interest and depth of understanding.

Self- test questions: How to pass exams

Self- test questions are posed after each section. They are not abstract but reinforce the law 

you will have just read. This way you can make sure that you understand the building blocks of 

each topic before progressing to the next. At the end of each chapter there are examination-

 style problem questions. Outline answers are included on the accompanying website.

If you follow the guidance offered in these pages, there is no reason why criminal law should 

be as daunting and formidable as it is to those who fi nd themselves caught up in the criminal 

justice system!

 1.2 What is Crime?
1.2.1 Harm to Others• 

1.2.2 Morality: Harm to Oneself?• 

1.2.3 Politics• 

1.2.4 Regulatory Offences• 

1.2.1  Harm to Others

Many students when asked what crime is will say, ‘A crime is something which is against 

the law and if you do it you go to jail or at least end up paying a fi ne!’ But we need to 

ask why certain conduct is prohibited and why the civil law would not be an alternative 

way of controlling wrong- doing. Is there a single or unifying defi nition of crime? Most of 

you will readily identify the major offences which are to be found in every jurisdiction of 

the world such as homicide, rape, robbery and grievous bodily harm. No- one disputes that 

these offences transgress moral codes as well as universal principles regarding the sanctity 

of life and freedom from harm. Therefore, one would assume that in order to justify punish-

ment, a crime should necessarily protect us from ‘harm’. This concept becomes somewhat 

overstretched however when you consider that there are over ten thousand offences in the 
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criminal justice system ranging from murder down to selling liqueur chocolates to a child 

under 16 (s148 Licensing Act 2003)! So, by what criteria are the limits of the criminal law 

determined?

J.S. Mill provided the traditional rationale for criminalising conduct in his treatise On Liberty 

and Other Writings (1859):

‘The only purpose for which power can rightfully be exercised over any member of a civilized 
community against his will, is to prevent harm to others.’

Harm had to be serious and to threaten society. The more serious offences against the per-

son clearly fulfi l these two criteria. Laws which protect us from violent aggressors are clearly 

justifi ed. They also help to preserve social order. They should apply to everyone, including 

the agencies of the state so that we are protected from both individual and state violence. 

This is known as the rule of law. Laws prohibiting harm are clearly justifi ed in the interests of 

individual freedom and the greater good of society.

However, ‘harm to others’ is somewhat vague. Although physical harm might be uppermost 

in our minds, the term might also include threats to our psychological integrity, economic 

and property interests, sexual autonomy and freedom from discrimination. Can any system 

of law ever protect us from all of these types of harm? As we shall see, the answer is ‘no’. 

Within the criminal law the concept of harm is context- dependent: its scope tends to refl ect 

changing social, moral and political values. It is selective in terms not only of criminalisation 

but also enforcement.

Here are some examples of how the scope of the law has changed over the years:

Child sex abuse•  was hardly recognised until after 1945 since when it has been regarded 

as one of the most serious offences.

Domestic violence•  was for many years seen as ‘domestic’ or a private matter and was 

rarely prosecuted. Social and political attitudes have changed due to greater public aware-

ness of this social problem and it is now taken more seriously by the authorities.

Women who kill•  violent husbands or partners have only recently been able to use the 

defence of provocation which is a partial defence to murder available when the fatal reac-

tion is provoked, but there are gender inequalities in the defence.

Rape within marriage•  was no offence until the House of Lords, not Parliament, changed 

the law in 1991 (R v R [1992] 1 AC 599). This occurred only after a sustained campaign 

by interest groups pushing for a long overdue amendment to the law. Men could not be 

the victims of rape until 1994 yet consensual anal intercourse between husband and wife 

remained an offence until the same year.

Racially motivated crime•  was the subject of the MacPherson Inquiry 1993 into the death 

of the South London black teenager Stephen Lawrence. Through a fi nding of ‘institutional 

racism’ police attitudes towards racially motivated crime were strongly criticised.

Workplace deaths and injuries•  are generally categorised as industrial ‘accidents’ despite 

the fact that most are the avoidable consequence of gross negligence by employers who 

rarely fi nd themselves before the courts. Until 2007 it was virtually impossible to prosecute 

a corporation for manslaughter although employers could be charged with breaches of 

health and safety legislation. Again, due to campaigns following a spate of disastrous 

train crashes, the law on corporate manslaughter has been changed (the Corporate 

Manslaughter and Corporate Homicide Act 2007).

‘The only purpose for which power can rightfully be exercised over any member of a civilized
community against his will, is to prevent harm to others.’
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The use of lethal force by the police•  against innocent civilians is largely unpunished (11 

cases since 2002) as are deaths in police custody or prison. The Corporate Manslaughter 

and Corporate Homicide Act 2007 now applies to the police and government departments 

and this may therefore have some future impact. Of interest is the fact that the fatal shoot-

ing of the Brazilian electrician Jean Charles De Menezes on Stockwell tube, London, in 

2003 resulted in a criminal prosecution. However, the Commissioner of the Metropolitan 

Police was charged not with homicide but for endangering the public under health and 

safety legislation, a relatively low- level strict liability offence (s3 Health and Safety at Work 

Act 1974) for which he was convicted on 1 November 2007.

Most harmful omissions•  are not against the criminal law: a person who fails to rescue 

a drowning stranger commits no crime, despite the evident harm to the stranger of such 

inactivity. This would be an offence in most of Europe.

White- collar crime•  has only recently been included within the boundaries of the criminal 

law in respect of insider trading, city fraud and computer misuse.

Common law crimes•  such as conspiracy and breach of the peace are extremely vague and 

the harm principle is sometimes hard to discern. Conspiracy was used in the past to prevent 

legitimate public protest and collective industrial disputes. Breach of the peace continues 

to be used to curtail the right to protest.

Vagrancy•  (Vagrancy Act 1924), a very vague offence, was used to justify signifi cant ero-

sions of civil liberties by the police against ethnic minorities and young people through the 

over- use of stop and search powers in the 1970s and 1980s, a form of harassment which 

sparked riots in several inner city areas of Britain. The potential for ignoring the harm prin-

ciple remains.

International state crimes•  such as genocide, aggression, torture and mass killings were 

enforceable only under special international jurisdiction (such as the Nuremberg trials after 

the Second World War) until the International Criminal Court was established in 1998.

The traditional perception of the criminal law is that it is neutral and applies equally to every 

individual within society, regardless of class, age, gender, race, nationality, ethnic origin, 

sexual orientation or religion. After all, does not the rule of law dictate equality before the 

law? Therefore whether the defendant is unemployed, a high court judge, a sex worker, a 

police offi cer or a managing director, in theory, all should be subject to the law in exactly the 

same way.

It is clear from the above examples, however, that certain groups continue to receive less 

protection under the criminal law than others. Indeed, from time to time some are unduly 

penalised by it and many wrong- doers escape criminalisation. The criminal law is not, conse-

quently, free of inequality. We must conclude, therefore, that harm is a socially and politically 

relative concept.

1.2.2  Morality: Harm to Oneself?

The vagueness of ‘harm’ permits intrusions into private morality. Moral standards have 

always infl uenced the criminal law. But here again, we see that ‘harm’ is a somewhat  arbitrary 

 concept. Should consensual self- harm be prohibited? Many types of socially acceptable 

 conduct involve self- harm, such as circumcision, boxing, tattooing, cosmetic surgery, sex 

change operations and body piercing. Few people would consider these to be characterised 
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by criminality for there are important social or cultural reasons for permitting them. But 

whether other types of harm should be criminalised is sometimes far from clear.

Should a teenage girl, severely disabled by cerebral palsy with a mental age of three months, 

be sterilised because her mother wishes to protect her daughter from the pain, discomfort 

and indignity of menstruation? (The case of Katie Thorpe aged 15, The Times, 8 October 

2007). Should a pregnant girl of 21 with learning diffi culties be sterilised to prevent future 

babies being taken into care (Guardian, 16 February 2011). Should mentally- ill patients with 

phobias of needles or of being touched be given operations without their consent?

Katie Thorpe, who could not speak and who understood little of what was said to her, could 

not consent to the operation. To operate without consent would represent an assault, an inter-

ference with the girl’s physical autonomy and a denial of her right to reproduce. These rights 

are fundamental freedoms but there may be legitimate reasons for curtailing her rights. Similar 

important moral, philosophical, ethical and legal issues are raised by the other examples.

It is true to say that mainstream moral attitudes are generally upheld by the law. But when 

it comes to minority sexual practices, the law can be severe. We are not allowed to consent 

to private consensual sexual bodily harm unless it is minor. The House of Lords in the famous 

case of Brown [1993] 2 All ER 75 held that one cannot consent to injury in the course of a 

private masochistic homosexual encounter unless there is no bodily harm. Yet, the Court of 

Appeal decided two years later that more serious harm infl icted in consensual heterosexual 

activity was no crime (Wilson [1996] 3 WLR 125). You might think that if the wider interests 

of society demand protection from a so- called cult of violence, surely it should apply to every-

one in equal measure or it should not apply at all.

Under the pretext of protecting us from harm in the area of private morality, the law either pro-

hibits or regulates euthanasia, abortion, the age of consent, consensual sexual harm to oneself 

and others, drug use, prostitution, homosexuality, incest, female circumcision and pornography 

to name but a few examples. It goes without saying that there is also a comprehensive criminal 

code in the Sexual Offences Act 2003 prohibiting sexual offences against children.

Paternalism

The justifi cation for the law’s intrusion into private adult morality is two- fold. The fi rst is the 

protection of vulnerable victims from exploitation and abuse. Here the law performs a pater-

nalistic role. One would naturally expect there to be legal safeguards protecting weaker mem-

bers of society from coercive or degrading exploitation. But sometimes paternalism is used to 

justify censoring private adult consensual conduct where no- one is exploited and no harm is 

actually caused. Here, the deeper underlying reason is one of upholding the dominant moral-

ity of society at the expense of criminalising minority practices perceived as threatening or 

deviant. This brings us to the second justifi cation for the law’s intrusion into private morality.

Moralism

There is a view that the courts should still retain a residual power to control moral issues even 

in the absence of physical harm. Both approaches are apparent in relation to the defence 

of consent. The moralistic approach is more explicitly applied to the common law offence 

of outraging public decency. But the courts’ role as custodians of public morality was less 

example
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disguised 30 or so years ago. Conspiracy to corrupt public morals and conspiracy to outrage 

public decency were judicially created offences in the 1970s to criminalise and censure pub-

lications concerning prostitution (Shaw v DPP [1962] HL AC 220) and homosexuality (Knuller 

v DPP [1973] AC 435) at a time when neither activity was against the law. Prostitution itself 

had never been an offence and homosexuality between consenting males in private over the 

age of 21 had been decriminalised by the Sexual Offences Act 1967.

The Wolfenden Committee Report on Prostitution and Homosexual 
Off ences 1957
Shaw and Knuller followed a major review of prostitution and homosexuality by the 

Wolfenden Committee which took the view that the criminal law had no role in the enforce-

ment of morality. Its function was to maintain public order and decency, to protect the public 

from what was offensive or injurious and to protect the vulnerable from exploitation. But 

given the vagueness of what qualifi es as ‘decent, offensive, injurious or even exploitation’, 

it is little surprise that cases with a moral element continue to be decided on a moralistic 

basis and some would say discriminately. Such concepts are not neutral either by defi nition 

or in practice as we can see from the fact that, despite obscenity laws and the element of 

exploitation, pornography fl ourishes yet ‘common prostitutes’ continue to be prosecuted for 

soliciting customers in the street under the Street Offences Act 1959 at four times the rate of 

their male kerb- crawlers whose conduct was not criminalised until the Sexual Offences Act 

1985 (now s51A Sexual Offences Act 2003). (‘Prostitutes’ were exclusively female until s56 

and Schedule 1 Sexual Offences Act 2003 rendered them gender- neutral. Soliciting or kerb-

 crawling is also now gender- neutral under the same provisions.)

The liberal views of the Wolfenden Committee were contested by a leading jurist of the time, 

Lord Devlin, who felt that the law should rightly enforce moral principles and nothing else. 

The morality of ‘right- minded’ people was fundamental to the cohesion of society which 

would disintegrate unless upheld by the law (‘The Enforcement of Morals’ (1961, 1965)). 

Endorsement of the liberal views of the Committee came from legal philosopher H.L.A. Hart 

who argued that the criminalisation of morality led to laws based on ignorance or supersti-

tion (H.L.A. Hart: The Listener, 30 July 1959). The only justifi cation for the law’s intervention 

into morality was protection of the vulnerable from exploitation.

The moral debate continues and it raises the question of whether there is any point in a law 

that cannot be effectively enforced. Abortion was illegal until 1967 but back- street abortions 

fl ourished. Possession and the use of recreational drugs such as cannabis and ecstasy are 

against the law. Despite that, their use has escalated and, meanwhile, the debate continues 

as to whether the social or personal ills they convey are any worse than those arising from 

alcohol abuse or smoking. Individuals are allowed by the law to make certain but not all moral 

choices for themselves.

thinking point 1.1

Do you think the law should be concerned with what we do with our own bodies or with 

whom?

Should the law prohibit self- harm?

Should law play a role in the enforcement of morality?

What is the point of an unenforceable law?

Is it morally right to disobey laws which infringe our privacy?

thinking point 1.1

Do you think the law should be concerned with what we do with our own bodies or with

whom?

Should the law prohibit self- harm?

Should law play a role in the enforcement of morality?

What is the point of an unenforceable law?

Is it morally right to disobey laws which infringe our privacy?
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1.2.3  Politics

Criminal justice is a political issue. It has been so for the last 20 years when the two major 

political parties began to compete for votes on the basis of new ways of containing the 

post- 1945 escalation of crime. The legislative response has mostly concerned procedure or 

sentencing but new crimes are continually being created by Parliament to cater for perceived 

social problems. Stalking, raves, hunt- saboteurs, public protests, gun crime, dangerous dogs, 

beggars, terrorist offences, offences concerned with confi scating the proceeds of crime and 

breaching the terms of an Anti- Social Behaviour Order (ASBO), failure to give information 

in relation to a series of activities such as terrorism—all have been recently criminalised. A. 

Ashworth observes that the construction of the criminal law is ‘unprincipled and chaotic’. 

New laws are created not on the basis of principle or enquiry but by successive governments 

courting popularity with the mass media and pressure groups. (‘Is the Criminal Law a Lost 

Cause?’ [2000] LQR Vol 116, 225.)

Nowhere has the political element in criminalisation been clearer than in two recent exam-

ples: terrorism and anti- social behaviour.

Terrorism

Britain was already the most heavily fortifi ed country in Europe having had emergency anti-

 terrorist legislation since 1975 dealing with the threat of Irish violence on mainland Britain. 

However, following the international terrorist attack on New York on 9/11 and London on 

7/7 the government introduced a series of extensive replacement anti- terrorist laws. The 

courts have struck down some of these provisions on the grounds of incompatibility with the 

European Convention on Human Rights (ECHR).

Section 1 Terrorism Act 2000 defines terrorism as ‘the use or threat for the purpose 

of advancing a political, religious or ideological cause of action designed to influence 

the government or to intimidate the public or a section of the public’. This redefined 

terrorism far more widely than under previous legislation. The wearing of emblems 

supporting proscribed organisations also became an offence. The Anti- terrorism, Crime 

and Security Act 2001 (ATCSA) introduced indefinite detention without trial of foreign 

nationals suspected of terrorism and greatly extended police powers to obtain informa-

tion. The Court of Appeal subsequently declared indefinite detention to be fundamen-

tally incompatible with Article 5 (the right to liberty) of the ECHR in A v Secretary of State 

for the Home Department [2002] EWCA Civ 1502. ‘Control Orders’ were introduced by 

the Prevention of Terrorism Act 2005. They were civil orders restricting the movement 

and freedom of association of suspected terrorists potentially indefinitely. Breach car-

ried a maximum five- year sentence. They were replaced by ‘Terrorism, Prevention and 

Investigation Measures’ (T-PIMs) on 25 January 2012 with a maximum two year duration. 

This followed several House of Lords cases in which control orders were found to breach 

suspect’s human rights. The Terrorism Act 2006 makes glorification (any form of praise 

or celebration), indirect encouragement or incitement of terrorism an offence. This is 

extremely wide.

These vaguely defi ned offences could be committed by any of us when doing no more than 

exercising our right to protest or wearing badges or tee- shirts adorned with political slogans  

designed to infl uence the government. Terrorist legislation introduced to deal with one 

problem  can thus be used to control other legitimate activities. The introduction of control 
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orders also denotes a blurring of the civil and criminal boundaries and has serious human 

rights implications. The problem is also replicated in relation to ASBOs.

Anti- Social Behaviour Orders (ASBOs)

ASBOs were introduced by s1 Crime and Disorder Act 1998 and extended by the Anti- Social 

Behaviour Act 2003. Following government consultation in early 2011, they will probably no 

longer exist by the date of publication of this book. However, they will have been replaced by 

new ‘criminal behaviour orders’ in respect of the same conduct. The orders will be attached 

to criminal convictions in relevant cases.

ASBOs were a government initiative to combat anti- social behaviour and are civil orders 

granted predominantly by magistrates’ courts on the application of public authorities such 

as local authorities, the police and registered social landlords. Breach of an ASBO is a criminal 

matter leading to a maximum fi ve- year sentence and/or a fi ne.

Anti- social behaviour is not by defi nition criminal. It is vaguely defi ned as behaviour that 

has caused or was likely to cause harassment, alarm or distress to one or more persons 

not of the same household (s1(1) 1998 Act) and an order must be necessary to protect 

others from further anti- social acts. It must last for a minimum of two years. Almost half 

of the orders are being made against children and juveniles between the ages of 10 and 

17. Research confi rms that over a third are being made against children with learning diffi -

culties, that they are being used disproportionately on young people from ethnic minority 

communities, that many young people do not understand what the ASBO banned them 

from doing and that their overuse has resulted in an ASBO being seen as a badge of hon-

our. (Home Offi ce Statistics: www.crimereduction.gov.uk/asbos2.htm, British Institute for 

Brain Injured Children 2007, The Runnymede Trust Report: Equal Respect—ASBOs and 

Race Equality.)

As a civil application, there are no criminal ‘due process’ protections such as the right to legal 

aid or representation, the right of silence, the rules against hearsay evidence or other criminal  

fair trial protections guaranteed by Article 6 ECHR although the higher standard of proof 

beyond all reasonable doubt does apply (R (on the application of McCann) v Manchester 

Crown Court, Clingham v Kensington and Chelsea RLBC [2002] UKHL 39).

40 per cent of ASBOs are breached. Breach of an ASBO is a criminal offence. Until 

Nicholson [2006] EWCA Crim 2380 it was regarded as a criminal offence of strict liability. 

The only defence is one of ‘reasonable excuse’ and D is entitled to put forward evidence 

of a reasonable defence. According to the Guardian (5 April 2005), 10 young people a 

week were being jailed and beggars imprisoned. High levels of juvenile detention follow-

ing proceedings for breach of ASBOs were criticised by the European Commissioner for 

Human Rights, Alvaro Gil- Roblest in 2005. The Standing Committee for Youth Justice has 

noted the 795 per cent rise in the number of children in custody between 1989 and 2009: 

www.scyj.org.uk.

The vagueness and subjectivity of the anti- social behaviour defi nition would appear to 

contravene the rule of law and Article 7 ECHR by failing to be absolutely certain. Many other 

hybrid civil–criminal orders have been created since 1997. The two examples cited have gen-

erated the allegation that the government is using the civil process in order to circumvent the 

restrictions of the criminal law and the ECHR (A. Ashworth). A minor criminal offence tried in 

www.crimereduction.gov.uk/asbos2.htm
www.scyj.org.uk
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the magistrates’ court in the normal way attracts a maximum six- month sentence. The max-

imum sentence for breaching an ASBO is fi ve years. It is possible that this contravenes Article 

5 ECHR and the UN Convention on the Rights of the Child (The Beijing Rules) in respect of 

children. (UNCRC Art 40(2)(b)(vii); UN Standard Minimum Rules for the Administration of 

Juvenile Justice.)

thinking point 1.2

Do you think people should be deprived of their liberty for causing a nuisance to others or 

without proof of fault?

Should politics play a role in the creation of criminal offences?

1.2.4  Regulatory Off ences

Sometimes, the concept of harm involves an element of risk not simply to an individual 

but to society as a whole. Since 1945, the state has created literally thousands of regu-

latory offences concerned with social and economic conditions. They are preventative 

in nature and consist of offences of strict liability or negligence where no fault or mens 

rea (MR) is required. Motoring, public transport, health and safety, pollution, consumer 

protection, copyright, fi nancial services, food safety, trading and manufacturing stan-

dards are all  controlled by the criminal law. Enforcement tends to occur through specifi c 

regulatory agencies such as the Health and Safety Executive or the Environment Agency 

which rely on negotiation or enforcement procedures with prosecution as a last resort. 

Criminal  prosecutions are rare and police prosecutions even more so. Therefore one has 

to ask whether it is essential that regulatory standards be enforced by the criminal law as 

opposed to civil law orders, injunctions and awards of compensation. This is particularly so 

in view of J.S. Mill’s requirement that harm needs to be serious before criminal  sanctions 

should be imposed. One might question whether some of the minor  transgressions 

 prohibited by regulatory offences, such as dropping litter or parking offences, have any 

place in the criminal law.

However, the notion that regulatory offences are not ‘real crimes’ sometimes involves a 

value- laden judgment:

You might assume that an employer who pays her cleaner in cash to avoid paying £50 

VAT, a white- collar crime, should be able to get away with it. But few would doubt that 

the cleaner who steals £50 from her employer should be prosecuted in court. Do you 

agree? Why?

To conclude, we have looked at the following factors in the creation and defi nition of crime: 

harm, morality, politics and regulation. What makes conduct criminal therefore lacks one 

single comprehensive defi nition and is seemingly arbitrary. Serious offences seek to protect 

our fundamental rights. From time to time, other rights are restricted in the interests of public 

and moral protection.

thinking point 1.2

Do you think people should be deprived of their liberty for causing a nuisance to others or 

without proof of fault?

Should politics play a role in the creation of criminal offences?

example



12

C
h

ap
te

r 
1 

In
tr

od
uc

tio
n 

an
d 

G
en

er
al

 P
rin

ci
pl

es

 1.3  Presumption of Innocence and 
the Burden of Proof

1.3.1 The General Principle• 

1.3.2 Exceptions to the Prosecution Bearing the Burden of Proof• 

1.3.1  The General Principle

The following case enshrines a fundamental principle of the common law: that it is 

for the prosecution to prove the guilt of the accused, not for the accused to prove his 

innocence.

Woolmington v DPP ●  [1935] ALL ER REP 1 HOUSE OF LORDS

D’s wife left him after a few months of marriage and went to live with her mother. He wanted 

her to return. One morning he called at her mother’s house and shot her dead. He maintained 

that it was an accident. His account of the facts was that he had taken an old gun belonging 

to his employer to show it to his wife to demonstrate his threat to commit suicide if she did 

not return to him. He sawed off the two barrels of the gun and loaded two cartridges. He 

attached wire to the gun so as to suspend it from his shoulder under his coat. He asked his 

wife to return and she said she was going to work. He then threatened to shoot himself and 

went to show her the gun. As he brought it across his waist it accidentally went off. A note 

was found in his pocket in which he had written that he wanted to kill both his wife and 

himself. He claimed to have written it after the shooting. D was convicted and appealed to 

the Court of Appeal, which dismissed the appeal. He then appealed to the House of Lords 

which allowed the appeal.

The trial judge, Swift J, had directed the jury as follows:

‘Once it is shown to a jury that somebody has died through the act of another, that is pre-
sumed to be murder, unless the person who has been guilty of the act which causes the death 
can satisfy a jury that what happened was something less, something which might be alle-
viated, something which might be reduced to a charge of manslaughter, or was something 
which was accidental, or was something which could be justifi ed.

. . . 

The Crown has got to satisfy you that this woman, Violet Woolmington, died at the pris-
oner’s hands. They must satisfy you of that beyond any reasonable doubt. If they satisfy 
you of that, then he has to show that there are circumstances to be found in the evidence 
which has been given from the witness box in this case which alleviate the crime so that 
it is only manslaughter, or which excuse the homicide altogether by showing that it was a 
pure accident.’

Lord Sankey LC in the House of Lords:

‘If at any period of a trial it was permissible for the judge to rule that the prosecution had 
established its case and that the onus was shifted on the prisoner to prove that he was 

The trial judge, Swift J, had directed the jury as follows:

‘Once it is shown to a jury that somebody has died through the act of another, that is pre-
sumed to be murder, unless the person who has been guilty of the act which causes the death
can satisfy a jury that what happened was something less, something which might be alle-
viated, something which might be reduced to a charge of manslaughter, or was something
which was accidental, or was something which could be justifi ed.

. . .

The Crown has got to satisfy you that this woman, Violet Woolmington, died at the pris-
oner’s hands. They must satisfy you of that beyond any reasonable doubt. If they satisfy
you of that, then he has to show that there are circumstances to be found in the evidence
which has been given from the witness box in this case which alleviate the crime so that
it is only manslaughter, or which excuse the homicide altogether by showing that it was a
pure accident.’

Lord Sankey LC in the House of Lords:

‘If at any period of a trial it was permissible for the judge to rule that the prosecution had
established its case and that the onus was shifted on the prisoner to prove that he was



13

Presum
ption of Innocence and the Burden of Proof 

not guilty, and that, unless he discharged that onus, the prosecution was entitled to succeed, 
it would be enabling the judge in such a case to say that the jury must in law fi nd the prisoner 
guilty and so make the judge decide the case and not the jury, which is not the common law. It 
would be an entirely diff erent case from those exceptional instances of special verdicts where 
a judge asks the jury to fi nd certain facts and directs them that on such facts the prosecution 
is entitled to succeed. Indeed, a consideration of such special verdicts shows that it is not 
till the end of the evidence that a verdict can properly be found and that at the end of the evi-
dence it is not for the prisoner to establish his innocence, but for the prosecution to establish 
his guilt. Just as there is evidence on behalf of the prosecution so there may be evidence on 
behalf of the prisoner which may cause a doubt as to his guilt. In either case, he is entitled to 
the benefi t of the doubt. But while the prosecution must prove the guilt of the prisoner, there is 
no such burden laid on the prisoner to prove his innocence, and it is suffi  cient for him to raise a 
doubt as to his guilt; he is not bound to satisfy the jury of his innocence . . . .

Throughout the web of the English criminal law one golden thread is always to be seen – 
that it is the duty of the prosecution to prove the prisoner’s guilt subject to what I have 
already said as to the defence of insanity and subject also to any statutory exception. 
If, at the end of and on the whole of the case, there is a reasonable doubt, created by the 
evidence given by either the prosecution or the prisoner, as to whether the prisoner killed 
the deceased with a malicious intention, the prosecution has not made out the case and 
the prisoner is entitled to an acquittal. No matter what the charge or where the trial, the 
principle that the prosecution must prove the guilt of the prisoner is part of the com-
mon law of England and no attempt to whittle it down can be entertained. When dealing 
with a murder case the Crown must prove (a) death as the result of a voluntary act of the 
accused and (b) malice of the accused. It may prove malice either expressly or by implica-
tion. For malice may be implied where death occurs as the result of a voluntary act of the 
accused which is (i) intentional and (ii) unprovoked. When evidence of death and malice 
has been given (this is a question for the jury) the accused is entitled to show by evidence 
or by examination of the circumstances adduced by the Crown that the act on his part 
which caused death was either unintentional or provoked. If the jury are either satisfied 
with his explanation or, upon a review of all the evidence, are left in reasonable doubt 
whether, even if his explanation be not accepted, the act was unintentional or provoked, 
the prisoner is entitled to be acquitted.’ Appeal allowed.

NOTE

1. The standard of proof on the prosecution is to prove guilt ‘beyond all reasonable doubt’. 

This means all the conduct (AR) and mental elements (MR) of the offence. In other words, 

the magistrates or jury must be sure of the defendant’s guilt.

2. The defendant does not have to prove innocence and is entitled to a presumption of inno-

cence until proven guilty. In other words, the defendant has the benefi t of the doubt.

3. If the defendant wishes to plead a defence that amounts to any more than a denial of guilt 

the onus is on him to produce evidence of it. This is called an evidential burden. It is not 

a question of proving the defence or indeed innocence. All the defendant needs to do is 

to produce suffi cient evidence to cast doubt on the prosecution case. This may be in any 

not guilty, and that, unless he discharged that onus, the prosecution was entitled to succeed,
it would be enabling the judge in such a case to say that the jury must in law fi nd the prisoner
guilty and so make the judge decide the case and not the jury, which is not the common law. It
would be an entirely diff erent case from those exceptional instances of special verdicts where
a judge asks the jury to fi nd certain facts and directs them that on such facts the prosecution
is entitled to succeed. Indeed, a consideration of such special verdicts shows that it is not
till the end of the evidence that a verdict can properly be found and that at the end of the evi-
dence it is not for the prisoner to establish his innocence, but for the prosecution to establish
his guilt. Just as there is evidence on behalf of the prosecution so there may be evidence on
behalf of the prisoner which may cause a doubt as to his guilt. In either case, he is entitled to
the benefi t of the doubt. But while the prosecution must prove the guilt of the prisoner, there is
no such burden laid on the prisoner to prove his innocence, and it is suffi  cient for him to raise a
doubt as to his guilt; he is not bound to satisfy the jury of his innocence . . . .

Throughout the web of the English criminal law one golden thread is always to be seen –
that it is the duty of the prosecution to prove the prisoner’s guilt subject to what I have
already said as to the defence of insanity and subject also to any statutory exception.
If, at the end of and on the whole of the case, there is a reasonable doubt, created by the
evidence given by either the prosecution or the prisoner, as to whether the prisoner killed
the deceased with a malicious intention, the prosecution has not made out the case and
the prisoner is entitled to an acquittal. No matter what the charge or where the trial, the
principle that the prosecution must prove the guilt of the prisoner is part of the com-
mon law of England and no attempt to whittle it down can be entertained. When dealing
with a murder case the Crown must prove (a) death as the result of a voluntary act of the
accused and (b) malice of the accused. It may prove malice either expressly or by implica-
tion. For malice may be implied where death occurs as the result of a voluntary act of the
accused which is (i) intentional and (ii) unprovoked. When evidence of death and malice
has been given (this is a question for the jury) the accused is entitled to show by evidence
or by examination of the circumstances adduced by the Crown that the act on his part
which caused death was either unintentional or provoked. If the jury are either satisfied
with his explanation or, upon a review of all the evidence, are left in reasonable doubt
whether, even if his explanation be not accepted, the act was unintentional or provoked,
the prisoner is entitled to be acquitted.’ Appeal allowed.
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form: his own testimony, witnesses, real evidence such as objects, photographs, CCTV 

fi lm, medical or other expert reports, etc.

4. The onus of disproving the defence raised by evidence lies on the prosecution beyond all 

reasonable doubt.

5. The jury will then be directed to determine guilt or innocence on the basis of all the 

evidence.

Flowing from the presumption of innocence are several other important constitutional pro-

tections for the defendant: the right to silence and the privilege against self- incrimination.

The right to silence implies that the accused does not need to assist the state to prove its 

case. It has symbolic signifi cance in confi rming the presumption of innocence and placing the 

legal burden of proof on the prosecution. It defi nes the balance between the state and the 

individual and is a vital protection for protecting the innocent, especially suspects who are 

vulnerable because of age, mental disorder or learning disability.

The privilege against self- incrimination confers the right not to be compelled to speak in 

a potentially incriminating way.

1.3.2   Exceptions to the Prosecution Bearing the Burden 
of Proof

Insanity and diminished responsibility

Insanity and diminished responsibility impose legal burdens of proof on the defendant on a 

balance of probability. They apply where the mental capacity of the defendant at the time of 

the crime was in doubt. Insanity is a general defence. The burden of proof is higher than an 

evidential burden but not as onerous as a legal burden of proof beyond all reasonable doubt. 

Diminished responsibility applies only to murder and if successful results in a manslaughter 

conviction.

Reverse- onus statutory off ences

The majority of offences in the criminal justice system are offences of strict liability or negli-

gence as we saw above (‘Regulatory Offences’, p 11). Many contain a defence which reverses 

the burden of proof indicating that Parliament expects a defendant to prove their innocence 

on a balance of probabilities. Most are summary offences, triable only in the magistrates’ 

court. But it has been estimated that ‘reverse- onus’ offences apply to something over 200 of 

the 540 or so statutory offences triable in the Crown Court or 40 per cent of all Crown Court 

offences. (A. Ashworth and M. Blake, ‘The Presumption of Innocence in English Criminal 

Law’ [1996] Crim LR 306–317 and Lord Steyn in Lambert [2002].

thinking point 1.3

What sort of a criminal justice system would you prefer:

A One where the guilty are only convicted by evidence beyond any doubt at all?

B One where the guilty will be convicted by evidence beyond all reasonable doubt?

thinking point 1.3

What sort of a criminal justice system would you prefer:

A One where the guilty are only convicted by evidence beyond any doubt at all?

B One where the guilty will be convicted by evidence beyond all reasonable doubt?
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A rules out the possibility of wrongly convicting the innocent, but it would be virtually impos-

sible to convict anyone.

B includes the possibility that the guilty might be wrongfully acquitted. Is that better than 

wrongfully convicting the innocent?

The standard of proof beyond all reasonable doubt represents as fair a balance as possible 

between the interests of the state, society and the individual.

 1.4  Classifi cation of Crimes 
and Courts

1.4.1 Classifi cation of Crimes• 

1.4.2 The Courts• 

1.4.1  Classifi cation of Crimes

Summary off ences

These are relatively minor cases, for instance:

assault;• 

battery;• 

taking a conveyance without consent and driving offences.• 

The magistrates’ court has limited sentencing powers (six months for each offence, with a 

maximum of 12 months for more than one, and fi nes limited to £5000). Magistrates’ sen-

tencing guidelines are contained in the Magistrates’ Association Guidelines. These cases 

typically start by either summons or charge.

Either way off ences

These may be more or less serious depending on the nature and seriousness of the case, eg:

assault which is racially or religiously aggravated;• 

theft, fraud;• 

criminal damage;• 

assault occasioning actual bodily harm, wounding/infl iction of grievous bodily harm.• 

If a defendant is charged with an either way offence, the magistrates’ court holds a Mode of 

Trial hearing in which the magistrates decide whether to retain or reject jurisdiction depend-

ing on the gravity of the case and the suffi ciency of their sentencing powers. If they accept 

jurisdiction, the defendant has the right to elect for Crown Court trial before judge and jury. 

If the magistrates decline jurisdiction because their sentencing powers are insuffi cient or the 

case is complex, the defendant will be sent to the Crown Court for trial and has no right to 
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elect to be tried by the magistrates. Magistrates are able to send a case to the Crown Court 

after conviction if they feel that their sentencing powers are insuffi cient (ss 2 and 3 Powers 

of Criminal Courts (Sentencing) Act 2000). Only a very small percentage of defendants elect 

for jury trial.

Indictable off ences

These are the most serious offences in the criminal justice system:

murder, manslaughter;• 

rape;• 

robbery;• 

wounding with intent to cause grievous bodily harm.• 

They will be tried by judge and jury in the Crown Court. An ‘indictment’ will be drawn up 

by the Crown Court, similar to a summons in the magistrates’ court, listing the offences for 

which the defendant will be tried. Sentencing limits will be prescribed by the statutory maxi-

mum for each offence and sentencing guidelines handed down by the Court of Appeal on 

the recommendations of the Sentencing Guidelines Council. A life sentence is mandatory in 

murder cases. Fines are unlimited.

1.4.2  The Courts

Magistrates’ court

All summary cases and offences triable either way where the defendant elects for magis-

trates’ trial will be heard here although indictable cases also initially begin here. Well over 90 

per cent of all offences will be dealt with in the magistrates’ courts from beginning to end. 

The vast majority of contested trials will be adjudicated by volunteer, unqualifi ed magistrates 

who theoretically represent the local community but who, in practice, very largely hail from 

the professional classes although there has been some improvement in recent years. They 

receive training but are dependent on the legal guidance of the magistrates’ clerk. A minor-

ity of cases will be heard by qualifi ed ‘district judges’. Britain is unique in the western world 

for having the majority of its criminal cases heard by unpaid, unqualifi ed volunteers.

Appeal to:

Crown Court against conviction/sentence• 

High Court (QBD): by way of ‘case stated’ on a point of law or excess of jurisdiction; • 

application for judicial review of the magistrates’ decision in excess of jurisdiction/breach 

of natural justice.

[Appeal from QBD to The Supreme Court on a point of law of public importance with 

leave.]

Crown Court

Trial will be before a single High Court Judge, Circuit Judge or part- time Recorder or Assistant 

Recorder. Juries consist of 12 people selected randomly from the electoral role. Verdicts must 

be either unanimous or, if this is not possible, by majority vote 9:3. The role of the judge is to 
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determine questions of law and to direct the jury on the law, evidence and facts. Juries decide 

questions of fact, guilt or innocence.

Appeal to:

Court of Appeal (Criminal Division) against conviction/sentence• 

A conviction will be overturned if it is considered to be unsafe (s2 Criminal Appeal Act 1968).• 

The prosecution can appeal to the Court of Appeal against termination or evidential rulings. 

An example of a termination ruling is where there has been a fi nding of ‘no case to answer’.

The Attorney- General can appeal to the Court of Appeal against unduly lenient sentences 

(s36 Criminal Justice Act 1988).

The Director of Public Prosecutions may apply to the Court of Appeal for a second retrial in 

serious crimes where there is new and compelling evidence of guilt and it is in the interests of 

justice (s79 Criminal Justice Act 2003).

Appeal on a point of law
of public importance

with leave
Prosecution/Defence

Court of Appeal
Criminal Division

References by Attorney-General and
Criminal Cases Review Commission

Indictable offences
Appeal against conviction/sentence
Defence only

Crown Court
Summary Offences

Appeal by way of ‘case stated’
Defence only: point of law/fact

High Court (QBD)

Appeal against conviction/sentence
Summary/Triable either way offences 
Defence only

Appeal by way of ‘case stated’
Summary/Triable either way offences

Prosecution/Defence

Magistrates’ Court
Summary Offences

The Supreme Court
Diagram 1.1
The criminal court 
system
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Court of Appeal

Either the prosecution or defendant can appeal from the Court of Appeal to the Supreme • 

Court on a point of law of public importance where leave is fi rst obtained from either the 

Court of Appeal or the Supreme Court.

The Home Secretary can refer alleged miscarriages of justice to the Criminal Cases • 

Review Commission which can then refer cases to the Court of Appeal (s11 Criminal 

Appeal Act 1995).

Referrals by the Attorney- General on a point of law.• 

 1.5 The Criminal Trial
1.5.1 From Arrest to Trial• 

1.5.2 The Adversarial System• 

1.5.3 The Inquisitorial System• 

1.5.4 Distinction between Criminal and Civil Proceedings• 

1.5.5 Functions of Judge and Jury• 

1.5.1  From Arrest to Trial

Here are the major steps in the pre- trial and trial process for indictable offences:

Arrest• :
– an arrest can be made for any offence no matter how minor on the grounds of suspected 

involvement and reasonable suspicion: s24 PACE 1984

– by warrant

– for offences carrying a power of arrest, eg breach of the peace

Police Station: detention, questioning and charge• 

Crown Prosecution Service: decision to prosecute• 

Magistrates’ court: fi rst appearance—applications for bail/legal aid• 

Remand in custody if bail refused• 

Case sent to Crown Court• 

Plea and case management hearing• 

Pre- trial and preparatory hearings• 

Trial before judge and jury• 

Verdict• 

Prisoner released or remanded in custody if necessary for probation/medical • 

reports

Sentencing.• 

For summary/either way offences:

Summons/charge• 
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Early First Hearing: Summary offences• 

– guilty plea followed by sentencing

– not guilty plea/bail/legal aid

Either way offences—Plea and Mode of Trial hearing• 

Remand in custody if bail refused• 

Early Administrative Hearing for ‘not guilty’ pleas• 

Trial• 

Sentencing• .

Committal
Hearing in the
Magistrates’
court

Appeal

Plea Before Venue
+

Mode of Trial

Early Administrative
Hearing

Plea & Case
Management
Hearing

Indictable Offences
Crown Court

Trial

Appeal

Arrest, summons or charge

Early First Hearing in Magistrates’ court

Summary Offences
Magistrates' court

Trial

Offences Triable
Either Way

Either way offences can be
committed to Crown Court
for sentence

Diagram 1.2
Criminal 
procedure
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1.5.2  The Adversarial System

In the common law countries (Britain, United States, Canada, New Zealand, Australia, 

India, Pakistan, Hong Kong) the judicial system is adversarial or accusatorial. It is neatly 

‘Not Guilty’ Plea

Prosecution Opening Speech

Prosecution calls evidence: Examination of Witnesses
Documents
Real Evidence

Cross-Examination by Defence

Re-examination by Prosecution

Defence may submit ‘No case to answer’

Examination of Witnesses
Documents
Real Evidence

Defence calls evidence:  

Cross-Examination by Prosecution

Re-Examination by Defence

Prosecution Closing Speech

Defence Closing Speech

Crown Court: Judge sums up on the law

Jury retires decides guilt/innocence

Judge announces verdict

Defendant remanded for pre-sentence reports
if necessary or is discharged after acquittal

Sentence

[Magistrates’ court: Magistrates decide guilt/innocence]

Diagram 1.3
The adversarial 
process
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described as ‘trial by combat’. This means that two sides present their case to a magis-

trate/judge who then decides which has the stronger case. The one with the more reliable 

evidence will win. In a criminal case, the state is pitted against the accused. Clearly, there 

is no equality of status or resources and so there are protections for the accused that help 

to redress the inequality. The judge will know little about the case before trial nor will he 

have had access to the evidence beforehand. The accused has the presumption of inno-

cence, the right of silence, the right not to assist the prosecution prove their case, the right 

to challenge prosecution evidence through cross- examination and the right to appeal 

against conviction. There are relatively strict rules relating to the exclusion of unfair or 

prejudicial evidence although the Criminal Justice Act 2003 has introduced certain relaxa-

tions. The judge’s role is to ensure fair play, to maintain the rules of evidence and to direct 

the jury on the law, rather like an umpire. The police will have independently gathered the 

evidence which will be presented by lawyers or counsel for the Crown Prosecution Service. 

No trial can occur until the prosecution case and unused evidence has been disclosed to 

the defence. The defendant will usually have disclosed a brief defence statement concern-

ing the nature and grounds of the defence and notice of alibis and expert witnesses. A 

search for the truth is played out on the basis of the factual evidence and legal arguments 

presented by the parties who will be portraying their own side of the truth, the reality of 

which may exist somewhere in between. The conviction rate in the Crown Court is roughly 

56 per cent.

  1.5.3  The Inquisitorial System

By contrast, the civil law countries (most of Western Europe) have what is called an inquisi-

torial system which elevates the role of magistrates and judge at every level. An examining 

magistrate directs the police investigation and compiles the evidence which is provided to 

the judges before trial. It is they and not the advocates who question the defendant. There 

is no cross- examination and the role of the advocates is much reduced. The victim is also 

represented as a party. Hearsay evidence is tolerated to a greater extent than here. In France, 

the two highest courts, the Cours d’Assises and Tribunal Correctionel, have conviction rates 

of between 90 and 95 per cent. A search for the truth is a far more explicit element of the 

procedure. But the European procedure tends to be slow. France, for example, has been 

criticised by the ECHR for cases where pre- trial procedure has lasted between four and fi ve 

years and even 13 years in one case.

Certain procedural and constitutional protections that exist in the common law coun-

tries, such as the right to silence and the presumption of innocence, are less readily 

observed under an inquisitorial system. On the other hand, the latter claims to overcome 

any inequality between the parties by elevating the role of the judges who are far more 

interventionist.

It is generally agreed that the due process protections of our adversarial system are lim-

ited in many respects by practical matters. For example, access to experienced solicitors 

or barristers is dependent on available resources. With recent cuts to criminal legal aid, 

the supply of both who are willing to take on un- remunerative criminal defence work 

is dwindling. Legal aid in the magistrates’ courts is now means- tested and there are 

reports of people just above the eligibility limits being unable to afford to pay privately 

for representation.



22

C
h

ap
te

r 
1 

In
tr

od
uc

tio
n 

an
d 

G
en

er
al

 P
rin

ci
pl

es

1.5.4   Distinction between Criminal and 
Civil Proceedings

Criminal proceedings are distinguished from civil proceedings in the following ways:

They are public proceedings brought by the Crown Prosecution Service or other public • 

authority on behalf of the state. Private prosecutions are possible (eg the unsuccessful 

trial for the murder of Stephen Lawrence). The parents of Charles Jean De Menezes would 

be able to prosecute privately individual police offi cers and the Commissioner of the 

Metropolitan Police for the killing of their son following the health and safety conviction 

on 1 November 2007. There is no legal aid for private prosecutions.

The decision to prosecute will be made if there is suffi cient evidence to provide ‘a realistic • 

prospect of conviction’ and if the prosecution is in the public interest (CPS Code for Crown 

Prosecutors).

The prosecution will be conducted on behalf of the state in a neutral and balanced way.• 

The prosecution have no right to ask for the proceedings to be stayed, the sentence to be • 

suspended or, indeed, increased.

The result is conviction and punishment from a range of sentencing options.• 

The role of the defendant is reactive, ie he responds to the standard stages of criminal pro-• 

ceedings (see procedure above). The prosecution will disclose all evidence on which they 

intend to rely and any relevant unused material before trial. The nature of the defence may 

not be fully disclosed until trial.

Civil proceedings take place on ‘the pleadings’, ie written pre- trial documents setting out • 

all the factual and legal points of dispute with full disclosure of the evidence beforehand. 

The objective in civil proceedings is to arrive at an early settlement. The objective in criminal 

proceedings is to fi nd out as much as possible about the prosecution case and to hold your 

defence cards close to your chest!

1.5.5  Functions of Judge and Jury

At the trial, the judge determines the law and advises the jury accordingly. The jury decides 

all factual matters, guilt or innocence. In addition, part of the judge’s task is to assess the 

admissibility and weight of the evidence, to direct the jury whether the prosecution have 

established a case to answer (a prima facie case) and whether there is suffi cient evidence 

of a defence to be considered by the jury. The judge will explain to the jury what each side 

needs to prove. In every case, they will convict or acquit on the basis of all the facts and cir-

cumstances as presented by the parties on the evidence. They will only convict if convinced 

of guilt beyond all reasonable doubt.

 1.6 Sources of the Criminal Law
1.6.1 Statute and Common Law• 

1.6.2 The Draft Criminal Code 1989• 
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1.6.3 The European Convention for the Protection of Human Rights and Fundamental • 

Freedoms [ECHR]

1.6.4 The Human Rights Act 1998• 

1.6.1  Statute and Common Law

Some of our criminal law derives from common law. For example, murder and manslaughter 

are common law offences for which there are no statutory defi nitions. These crimes may well 

be defi ned in language that is now regarded as historic and imprecise.

As part of an ongoing process of law reform, however, a good deal of criminal law is now defi ned 

by statute. Property and sexual offences for example are now mostly codifi ed by the Theft Acts 

1968 and 1978, the Fraud Act 2006 and the Sexual Offences Act 2003. Statutory reform tends 

to be piecemeal and there may be several statutes concerning any particular area of law.

1.6.2  The Draft Criminal Code 1989

This was drawn up by a team of criminal academics. It is not in force but is referred to by the 

courts for guidance from time to time. There is no comprehensive criminal code in England 

and Wales. The Law Commission is involved in long- term law reform and periodically pro-

duces reports and draft bills to supplement the Draft Criminal Code. We will examine some of 

them throughout this book. The Law Commission recently announced that it was relinquish-

ing its long- term goal of codifi cation.

1.6.3  The European Convention for the Protection 
of Human Rights and Fundamental Freedoms (ECHR)

The European Convention for the Protection of Human Rights and Fundamental Freedoms 

(ECHR) was signed in 1950, ratifi ed by the UK in 1951 and came into force in 1953. It was 

inspired by the principles declared by the United Nations Universal Declaration of Human 

Rights in 1948. It does not include social or economic rights. The rights guaranteed represent 

minimum human rights which should be protected by the law of each member state which 

has ratifi ed the ECHR.

The following guaranteed rights and freedoms are set out in section 1 of the Convention: 

Article 2  The right to life and the prohibition of arbitrary deprivation of life.

Article 3  The prohibition of torture, inhuman and/or degrading treatment or punishment.

Article 4  The prohibition of slavery and forced labour.

Article 5  The right to liberty and security of person including the right of an arrested 

person to be informed promptly of the reasons for arrest and of any charges 

against him.

Article 6  The right to a fair trial by an impartial court: the right to be presumed innocent 

of a criminal charge until proven guilty, the right to be defended by a lawyer and 

to have free legal assistance when ‘the interests of justice so require’.
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Article 7  The prohibition of retrospective application of the criminal law.

Article 8 The right to respect for private and family life.

Article 9 Freedom of thought, conscience and religion.

Article 10  Freedom of expression, including the right to receive and impart information 

and ideas without interference.

Article 11  Freedom of assembly and association, including the right to form and join trade 

unions.

Article 12 The right to marry and found a family.

Article 13  The right to an effective remedy in domestic law for arguable violations of the 

Convention.

Article 14 The right to non- discrimination under any Convention right.

Subsequent protocols or additions to the Convention have guaranteed further rights such 

as right to peaceful enjoyment of possessions, the right to education, and the right to free 

elections and abolition of the death penalty, save in respect of acts committed in time of war 

or imminent threat of war.

Some rights are qualifi ed. Under Article 5 for example a person’s liberty may be denied by lawful 

arrest. Article 8 may be qualifi ed if necessary in a democratic society in the interests of national 

security, public safety, the economic well- being of the country, the prevention of crime and dis-

order, the protection of health or morals or the protection of rights and freedoms of others.

Any state may derogate (or avoid) some of their ECHR obligations in time of war or public 

emergency. The UK has derogated from Article 5 so as to introduce extended detention 

without trial (internment) in Northern Ireland under the Prevention of Terrorism (Temporary 

Provisions) Act 1984 and indefi nite detention without trial for foreign nationals under Pt IV 

of the Anti- terrorism, Crime and Security Act 2001. This order was revoked by the House of 

Lords in A v Home Secretary [2004] UKHL 56 under Articles 4 and 14.

The rights guaranteed by the ECHR can be the basis of a claim to the European Court of 

Human Rights at Strasbourg (ECtHR) after all domestic remedies have been exhausted. The 

ECtHR at Strasbourg has no power to declare UK law to be incompatible with the ECHR. It will 

fi nd the UK government to be in violation of a protected right wherever there is ambiguity 

between domestic law and the ECHR.

Here are some examples of successful applications:

Article 2: Applications by the relatives of Northern Irish victims against whom lethal force • 

had been used by state security forces (McCann v UK (1996) 21 EHRR 96—the Gibraltar 

shootings of three suspected IRA members and Jordan v UK ((2003) 37 EHRR 52 where the 

UK was held to be in breach of Article 2 following a failure to investigate the killing of the 

claimant’s son by the Northern Irish police).

Article 3: Applications succeeded against the UK in respect of Articles 3 and 5 for alleged • 

torture and deprivation of liberty of those interned for long periods without trial in Northern 

Ireland: Brogan v UK (1988) 11 EHRR 117 and Brannigan v UK (1993) 17 EHRR 539.

An application succeeded in respect of the detention of a foreign national who could not • 

be returned to his country of origin without the risk of torture there: Chahal v UK (1997) 

23 EHRR 413.
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The UK was found to be in breach of Article 3 regarding the vagueness of the defence of • 

reasonable chastisement where a child was beaten by his step- father: A v UK (1998) 27 

EHRR 611.

Article 5 has had an impact on the defence of insanity so that detention in a secure • 

mental hospital following a successful plea of the defence is no longer mandatory for 

all cases.

Article 8: The law of Northern Ireland was in violation regarding the criminalisation of • 

homosexual conduct between consenting adults in private: Dudgeon v UK (1981) 4 EHRR 

149. The police were held to be in breach of Article 8 by retaining fi ngerprints, cell sam-

ples, DNA and photographs in the absence of criminal conviction: Wood v Comm. of Police 

[2009] EWCA Civ 414 and S v UK [2009] 48 EHRR 50.

The unregulated use of telephone- tap evidence in criminal trials lacked the minimum • 

degree of legal protection to which citizens were entitled under the rule of law in a demo-

cratic society: Malone v UK (1984) 7 EHRR 14.

Article 14: It was contrary to Article 14 for the law to provide a different age of consent • 

for homosexuals (18) than for heterosexuals (16): Sutherland v UK [1998] EHRLR 117. 

Equality in the age of consent was provided for by the Sexual Offences (Amendment) 

Act 2000.

The ECHR has had by far the greatest impact on procedural rights. Apart from the above, 

violations have been found against the UK concerning the denial of bail and legal aid, the 

trial of minors in adult Crown Courts, sentencing and the restrictions on the right to silence 

in respect of which there continues to be a steady stream of cases.

Despite the Human Rights Act 1998 (‘The Human Rights Act 1998’ below), direct applica-

tions to Strasbourg are proliferating. Between 2002 and 2004 the UK was held to be in vio-

lation of at least one Convention provision in 69 cases by the Court at Strasbourg compared 

to 64 cases between 1975 and 2000.

1.6.4  The Human Rights Act 1998

The Human Rights Act 1998 (HRA) provides that for claims arising after 2 October 2000 most 

Convention rights can be directly enforced in the domestic courts. This does not prevent 

anyone from applying directly to Strasbourg after attempting domestic appeals. The Act rests 

on the following principles:

Section 3: All legislation must, if possible, be interpreted so as to be compatible with the 

ECHR. Where a compatible interpretation is impossible, the courts have no power to strike 

it down. However, the higher courts have power to make a ‘declaration of incompatibility ’ 

which should prompt reform of the law. The HRA provides a fast track procedure in s10 

for government ministers to amend the law so as to bring it into conformity with the 

Convention.

Section 6: All public authorities, including courts and tribunals, must, if possible, act in a 

way which is compatible with the Convention. This includes: central and local government, 

police, immigration offi cers, prisons and, to the extent that they are exercising public func-

tions, companies responsible for areas of activity which were previously in the public sector, 

such as privatised utilities.
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Section 7: Individuals who believe their rights have been infringed by a public authority can 

assert their rights either as a defence in criminal proceedings; an appeal or seek judicial 

review or, if no other legal avenue is open, bring civil proceedings for damages.

The greatest impact of the Act continues to be upon criminal procedure, such as the terrorist 

case of A v Home Secretary mentioned above (‘The European Convention for the Protection 

of Human Rights and Fundamental Freedoms (ECHR)’, p 23: indefi nite detention without 

trial). The Article 6 right to advice and representation in the police station was recently upheld 

by the Supreme Court in relation to Scotland (Cadder v Her Majesty’s Advocate (Scotland) 

[2010] UKSC 43). The HRA has had minimal impact on substantive criminal law but here are 

some examples of successful cases:

Article 6: Reverse- onus defences see ‘Reverse- onus statutory offences’, p 14 (presumption • 

of innocence): Lambert [2002] QB 112.

Article 8: The need for a local authority or police to have due regard to Article 8 before pur-• 

suing a publicity campaign after the imposition of ASBOs (R (on the application of Stanley) 

v MPC [2004] EWHC 2229 (Admin)).

Articles 9 and 10: The right of individuals to public protest and freedom of expression • 

were protected through curtailing the offences of breach of the peace (R (Laporte) v Chief 

Constable of Gloucestershire [2006] UKHL 55) and s4A Public Order Act 1986 (Dehal v DPP 

[2005] EWHC 2154).

The offences of common law conspiracy, the substantive offence of outraging public decency 

and the offence of gross negligence manslaughter may all offend Article 7 (certainty) 

although, to date, no successful cases have been brought.

It is fair to say that the impact of the ECHR on crime and criminal justice, although generating 

considerable case law and some notable landmark cases, has been relatively disappointing in 

counteracting perceived inequalities in the law.

 1.7 The Criminal Justice System
1.7.1 Crime in Britain Today: Public Perceptions v Statistics• 

1.7.2 The Typical Defendant• 

1.7.3 The Typical Victim• 

1.7.4 Diversions from the System: Cautioning, Plea Bargaining• 

1.7.5 The Police• 

1.7.6 Why is there so much Crime?• 

1.7.7 Why do Miscarriages of Justice Happen?• 

1.7.8 Will Recent Reforms Improve the Conviction Rate? Victims v Suspects• 

1.7.9 Why do we Punish?• 

1.7.10 Is there Equality in Punishment?• 

1.7.11 Conclusion• 
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1.7.1  Crime in Britain Today: Public Perceptions v Statistics

The public perception of crime is that we live in an increasingly dangerous society. This is 

fuelled largely by media headlines sporting Britain’s reputation as the ‘break- in and assault’ 

capital of the EU. Britain appears to be one of the fi ve ‘high crime’ nations of the EU (Telegraph, 

6 February 2007).

However, public perception ignores the fact that recorded crime has been falling by 7–8 per 

cent per year since the early 1990s. The British Crime Survey for 2010/11 revealed that the crime 

rate in England and Wales has halved since 1995 and was at its lowest since the Survey began 

in 1981. There was a continuing downward trend in homicide and violent crimes. Property 

crimes fell except for burglary, which increased by 14 per cent over the year and ‘other theft’, 

including theft of metal from commercial and other organisations. Firearms offences fell by 13 

per cent whilst knife crime showed a smaller decline. You are more than twice as likely to be 

killed by a dangerous driver than by a murderer and more likely to be the target of a violent 

crime if you are a young man under 21 living in a deprived area, a student or unemployed.

The fact remains that only a very small proportion of crime is reported to or recorded by 

the police (23 per cent) of which the clear up rate is only 29 per cent. Only 2–3 per cent of 

all crime results in conviction (Home Offi ce: Information on the Criminal Justice System in 

England and Wales (1999)).

Despite that, England and Wales continue to top the imprisonment league of Western Europe 

at 87,120 in prison as at September 2011 despite early release measures taken by the govern-

ment in July 2007 to avoid complete over- capacity. Just why sentencers prefer custody to 

other penalties for non- serious crime is outside the remit of this book but the fact deserves 

a mention for its apparent futility given that the rate of recidivism (re- offending) has always 

been high at between 40–50 per cent. Between 30 and 40 per cent of convicted prisoners 

All violence (incl
robbery, excl

sexual offences)
23%

Burglary
8%

Vehicle-related
theft
12%

Vandalism
22% Other thefts

35%

Drug 
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forgery
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All other
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BCS estimates a total of 9.6 million
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Police recorded crime

Police recorded 4.2 million offences in 2010/11

Diagram 1.4
British crime in 2010/11
Source: Crime in England and Wales 2010/11, Chaplin, Flatley & Smith at www.homeoffi ce.gov.uk/

www.homeoffice.gov.uk/
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and approximately 60 per cent of remand prisoners are affl icted with mental disorders (Fryers 

et al, ‘Severe Mental Illness in Prisoners’ (1998) BMJ 317).

Contemporary crime is in addition characterised by globalisation, cross- border organisation 

and the use of the internet, particularly in respect of trans- national fraud, drug and human traf-

fi cking. This of course creates new problems in detection, investigation and evidence gathering. 

Other internet crimes which are escalating such as cyber- hate offences, incitement to racist, 

xenophobic or anti- Semitic hatred or violence, pose new challenges for prosecutors.

1.7.2  The Typical Defendant

Most crime is committed by men (around 80 per cent). Women commit fewer and less  serious 

crimes, mostly crimes of dishonesty, but there has been a recent increase in relation to drug-

 related crime. Currently there are just under 5000 women in prison in the UK out of a total 

of approximately 80,000. The fi gures reveal that there was a 173 per cent increase in the 

average population of women in prison between 1992 and 2002. Twenty per cent were in 

care as children and a substantial number have experienced violent relationships (Corston 

Report, 2007).

You are far more likely to end up in court charged with a criminal offence if you are an Afro-

 Caribbean or black male, unemployed and from a deprived background. This applies to 60 

per cent of all defendants in the system. Pollution offences and white- collar crime still largely 

escape the court system and are regulated by enforcement agencies even though the sums 

of money involved in ‘non- traditional crimes’ can far outstrip the typical case of petty theft 

routinely seen in the magistrates’ court (C. Sharp and T. Budd, Minority Ethnic Groups & 

Crime, Home Offi ce Online Report 33/05).

1.7.3  The Typical Victim

There appears to be no substantial difference in victimisation between the different ethnic 

groups. In other words, whether you are white, black, Chinese or other, you are just as likely 

to be a victim of crime although there is some evidence suggesting that Asian and ‘other’ 

races suffer slightly higher crime rates. However, if you are from an ethnic minority group, 

you are fi ve times more likely to be murdered. If you are female, you are far more likely to be 

killed by a partner than by a stranger. There is research suggesting that women report crime 

proportionately less than men, particularly sexual crimes (Minority Ethnic Groups & Crime, 

‘The Typical Defendant’, p 28).

1.7.4  Diversions from the System: 
Cautioning, Plea Bargaining

There is now a range of options available to the police and prosecutors to divert people 

away from the criminal system: street bail, on the spot fi nes, conditional cautions, cautions, 

reprimands, warnings, reparation orders, restorative justice schemes, referral orders, inten-

sive remedial programmes and plea bargaining. In the latter, the defendant will be invited 

to plead guilty to a lesser offence so as to avoid the risk of conviction of a more serious 
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crime. Incentives to plead guilty are clearly controversial and risk convicting the innocent. 

Statistically, fewer black defendants are offered this alternative. Women, youths and fi rst 

offenders are encouraged to adopt some of the other alternatives mentioned (C. Phillips and 

B. Bowling in Oxford Handbook of Criminology, 2007).

1.7.5  The Police

There is a great deal of political and public concern surrounding the inability of the police 

to protect the public from criminals or solve serious crime. Statistics show that, despite 

increased resources, extended powers of search, arrest and surveillance, militarisation, the 

creation of the FBI- style Serious Organised Crime Agency, inter- agency strategies, manage-

rial effi ciency and targets, league tables and the introduction of community support offi cers, 

most recorded crime goes undetected and unconvicted. The national conviction rates for 

recorded crime have never risen much above 29 per cent whereas before 1950 it was over 

50 per cent. The rates are obviously higher for the more serious individual offences (www.

police.homeoffi ce.gov.uk). Clearly, the police have a hard job to do. Their role extends from 

policing the beat and controlling social order to counter- terrorism and serious organised 

crime. They do not control the social or economic conditions in which crime thrives but they 

are held accountable for it.

Over the last quarter of a century, police powers have increased dramatically to deal 

with the problems generated by our more complex society. Their powers were codifi ed 

in a modern form by the Police and Criminal Evidence Act 1984 and have been extended 

regularly ever since by a succession of Acts of Parliament and regulations. They were 

given a major boost by the Criminal Justice Act 2003 which increased powers of search 

and seizure and extended periods of detention in terrorist cases. By virtue of the Serious 

Organised Crime and Police Act 2005, virtually all offences are now arrestable and the 

police station detention limit can be extended beyond 24 hours for all offences. The 

Criminal Justice Act 2003 also permitted the admissibility of previous convictions and 

hearsay evidence in criminal trials, placed new disclosure duties on defendants and abol-

ished the rule against double jeopardy in serious crimes (ie you can now be prosecuted 

more than once for the same offence). All reforms were aimed at convicting the guilty, 

management and effi ciency.

The Criminal Justice Act 2003 was swiftly followed by several other Acts and proposals all in 

the spirit of rebalancing the criminal justice system in favour of victims and the public. The 

government’s drive to ‘modernise’ the police and criminal justice system will ensure that 

defence lawyers will always be kept busy. But the following questions arise:

Why is there so much crime?• 

Why do miscarriages of justice happen?• 

Will recent government reforms make any difference?• 

1.7.6  Why is there so much Crime?

This is obviously a complex question and one would need to refer to criminological studies on 

the subject for a full understanding. However, in the Government’s White Paper: ‘Criminal 

www.police.homeoffice.gov.uk
www.police.homeoffice.gov.uk
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Justice: The Way Ahead’, 2001, the claim was made that 100,000 persistent offenders are 

responsible for half of all crime. They shared a common profi le:

more than a third were in care as children;• 

half have no qualifi cations at all;• 

nearly half were excluded from school; and• 

three quarters had no work or little legal income.• 

It is unquestionable that social and economic deprivation plays a major role in criminality. 

Criminological theory indicates that British society is characterised by an underclass of socially 

excluded young people who feel they are without a stake in society and for whom crime is a 

means of survival. Failing community cohesion is clearly another factor but this is largely the 

result of cultural and social processes.

The underlying policy thrust of the present government is to be tough on crime. The original 

mantra of the Labour Party election manifesto in 1997 before it came to power was to tackle 

the causes of crime but most commentators agree that this promise has received less priority.

1.7.7  Why do Miscarriages of Justice Happen?

Given that relatively few suspects are taken to court, one would hope that the guilty are 

being rightly convicted and the innocent duly acquitted. This is not of course always the case. 

No system is fail- safe and miscarriages of justice have been well publicised. But it has to be 

said that many recent reforms, although perhaps initiated by a desire to reduce the risk of 

wrongful convictions, may well have contributed to them by pitting the interests of victims 

and society against the fair trial rights of the accused.

Three signifi cant landmarks in criminal justice history were the Philips Royal Commission on 

Criminal Procedure 1981, the Runciman Royal Commission on Criminal Justice 1993 and the 

MacPherson Inquiry 1999.

The fi rst two investigated the causes of several serious miscarriages of justice: the convic-

tion of three youths for the murder of Maxwell Confait and the cases of the Guildford 4, 

the Maguire 7 and the Birmingham 6, all Irish nationals who had been convicted for bomb-

ings and murders on mainland Britain of which they were entirely innocent. Some were not 

released from prison for 13–16 years. Other wrongfully convicted victims were incarcerated 

for even longer. These miscarriages were the result of systemic failings: inadequate defence 

representation in police stations, undue pressure to confess, police brutality, withholding of 

vital forensic evidence, fabricated confessions, the lack of an independent review of the deci-

sion to prosecute and a slow and cumbersome appeals procedure.

The Royal Commissions enquired whether the prevailing system of checks and balances within 

the criminal justice system offered suffi cient protection to individuals accused of crimes. Their 

reports were disappointing to those who hoped for fundamental reform. Management and 

effi ciency characterised their recommendations and these were followed by a raft of legisla-

tion largely detrimental to the interests of the defendant, notably the erosion of the right of 

silence by s34 Criminal Justice and Public Order Act 1994. The only benefi t was the Criminal 

Cases Review Commission set up in 1995 to refer appeals to the Court of Appeal on the basis 

of wrongful convictions. It now receives more than 900 applications annually yet refers only 
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approximately 40 to the appeals court. The organisation ‘Justice’ in a report as long ago as 

1989 estimated that up to 15 per cent of defendants each year sentenced to more than four 

years’ imprisonment were wrongly convicted. No fi gures exist for the magistrates’ courts 

where more than 90 per cent of cases are heard.

The MacPherson Inquiry concerned the failure of the police to prosecute the death of black 

teenager Stephen Lawrence. It also addressed the violent racism in society and police inabil-

ity to address it. The outcome was a fi nding of ‘institutional racism’ against the police and 

a standard to which all public institutions must adhere in order to meet ethnic minority 

demands. Despite this, black people are 6.5 times and Asians twice as likely to be stopped 

and searched than white people (Home Offi ce, 2005).

1.7.8  Will Recent Reforms Improve the Conviction Rate? 
Victims v Suspects

There have been well over 40 new Acts of Parliament on criminal justice since 1997 and 

it is increasingly diffi cult for all agencies concerned to keep up with this ceaseless fl ow of 

legislation.

Whilst each new Act brings in more crime- reduction powers, they also tend to undermine 

established defendant rights. The rhetoric is one of needing to protect the victims of crime, 

as if, somehow, the two were counter- posed. No victim has any interest in seeing his or her 

crime improperly investigated or the wrong person convicted. Yet, tipping the balance of 

justice too far away from defendants in favour of victims and the fi ght against crime increases 

that risk. Victims’ rights, which were always under- valued in practical terms, were given 

new impetus under the Domestic Violence, Crime and Victims Act 2004 and the Criminal 

Justice Act 2003. There is now a Code of Practice for prosecutors to follow in keeping victims 

informed of proceedings and a Commissioner for Victims.

There is no simple solution to the crime problem but what is certain is that unless progress 

is made on social and economic rights, crime is certain to be a prevalent feature of mod-

ern life.

1.7.9  Why do we Punish?

There are four reasons for punishing those convicted of crime:

public protection;• 

punishment;• 

reparation—making amends; and• 

prevention and crime reduction.• 

Theories of punishment and sentencing policy are outside the remit of this book. Very 

briefl y, the above reasons for punishing convicted offenders are based on the following 

philosophies:

Deterrence—making the idea of getting caught and being punished so unattractive and 

stigmatic as to put people off the idea of acting criminally.

thinking point 
1.4

Do you agree that 

criminals have too 

many rights in the 

criminal justice 

system?
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Incapacitation• —to remove people from society so that they are unable to re- offend.

Rehabilitation• —to return people back to society in a reformed state of mind: education, 

training, therapeutic programmes, medical treatment.

Retribution• —‘Just Deserts,’ ie that criminals deserve punishment.

1.7.10  Is there Equality in Punishment?

There are many options open to sentencers when punishing: fi nes, community sentences, a 

community order, compensation, absolute/conditional discharge, imprisonment, automatic 

life sentences for sexual or violent offences, mandatory life sentence for murder, minimum 

sentences for burglary and drug traffi cking, custody plus, custody minus and intermit-

tent custody for short- term offences (ie short periods of custody followed by community 

supervision).

Women

There is much research to confi rm that women are penalised more heavily for offending. 

Early studies indicated that women were being imprisoned more frequently than men 

and on the basis of fewer previous convictions. Other accounts appear to indicate that 

they are treated more leniently. What is true is that the percentage of women in prison 

has risen proportionately to men over the last 15 years and that women are mostly 

imprisoned for drug offences, property offences and debt. (See ‘The Typical Defendant’, 

p 28.)

Ethnic minorities

Black and ethnic minority prisoners form roughly a quarter of the prison population. Black 

prisoners are over- represented by a factor of six and the percentage is rising. A higher per-

centage serve long sentences compared to white prisoners. There is evidence that most black 

offenders plead not guilty and are thus unable to take account of the sentencing discount for 

early guilty pleas (Select Committee on Home Affairs First Report on Prisoners from Minority 

Ethnic & Religious Groups, 2005).

1.7.11  Conclusion

The era of human rights begs the question of what sort of values the criminal justice system 

ought to uphold. We would all probably agree on the following:

Equal treatment; yet offences committed by corporations, domestic violence abusers, • 

men accused of rape, the police and white- collar criminals all seem to have greater 

protection.

Neutrality and freedom from discrimination; yet the fi gures on stop and search for ethnic • 

minorities, the profi le of the typical court defendant, the relatively low prosecution/ convic-

tion rates for domestic violence and rape and the inherent gender inequality of the defence 

of provocation appear to fl out these concepts.

Proportionality; yet breaches of ASBOs are punished with disproportionate sentences.• 

thinking point 
1.5

Can you think 

of any crimes 

that are not so 

serious as to be 

caught by the 

above theories of 

punishment?
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Certainty; yet many fundamental criminal concepts of MR such as intention and dishonesty • 

are far from certain. The same applies to many common law offences such as breach of the 

peace, common law conspiracy and gross negligence manslaughter.

These unsatisfactory aspects of the criminal law do not appear to violate the ECHR which 

might be said to be a conservative charter of rights with a relatively minimal impact upon 

either criminal law or the system in which it operates. Throughout this book we will touch 

upon these issues as we consider the rules and principles underlying the criminal law of 

England and Wales.

  Summary
The four reasons for criminalising conduct.• 

The standard and burden of proof in criminal proceedings.• 

The exceptions to the prosecution bearing the burden of proof.• 

The classifi cation of crimes and the criminal court structure.• 

The main stages of the criminal process and the distinction from civil proceedings.• 

The sources of the criminal law.• 

The four theories of punishment.• 

The criminal justice context in which the criminal law operates.• 

   How to answer 
examination questions
At the end of each chapter of this book is an examination- style question for you to attempt 

before looking at the answer outline on the website.

PROBLEM QUESTIONS

A useful tool to bear in mind when structuring your answer is the following:

I: Identify•  relevant issues

D: Defi ne•  offences/defences

E: Explain/evaluate•  the law

A: Apply•  law to facts.

Identify the Issues

This means that you will need to work out in general terms what area of criminal law the 

question is about. Most will concern some particular issue of the AR/MR of an offence or 

whether the defendant has the benefi t of a defence. The facts of problem questions rarely 

fall squarely within decided cases or legal rules. They generally fall in between and include a 

range of issues. You will need to highlight these issues for discussion.
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Defi ne Off ences/Defences

All questions will expect you to discuss the case for the prosecution and the liability of a 

defendant. After having identifi ed the issues you therefore need to set out the legal defi ni-

tions or main elements of all relevant offences/defences. No prosecution lawyer would go 

into court without fi rst knowing what offence he had to prove nor would a defence lawyer 

be much good without knowing the elements of his client’s defence.

Explain/Evaluate the Law

Next you are expected to discuss in detail the particular legal issues that arise from the facts. 

A structured and logical approach to the law is required. Use the sequence of headings in 

the relevant chapters as a guide. Support your answers with cases (authorities) and statutory 

defi nitions. Your work will be improved by references to academic articles.

When referring to cases, do not be too concerned about describing the facts. What matters is 

the ratio of the case (the point of law decided by the court) and the explanation for it.

You will be expected to examine the law from the point of view of both prosecution and 

defence. It should be possible for you to construct an argument for both by referring to dif-

ferent cases or to different arguments within some of the judgments.

Apply Law to the Facts

Once you have fully explained the law relating to each issue, you should then apply the law 

to the facts of the question. You will need to bear in mind that there is not one single right 

answer. The questions are not designed to enable you to say, ‘Of course, D is guilty because 

this case says so!’ They are never that clear- cut. You will need to examine the law and then 

argue for or against guilt or innocence in the light of your preceding discussion. A clear and 

authoritative explanation of the law and a coherent argument/application to the facts is far 

more important than thinking that there is necessarily one right answer.

ESSAY QUESTIONS

All examinations include a mix of essay and problem questions. An essay question will ask 

you to examine/analyse/compare and contrast a particular area/s of law in depth. Here you 

would be required to engage in a far more detailed examination of a narrower area of law 

than with a problem question. Again, you should support your answers with cases and statu-

tory defi nitions. Greater reference to academic articles would be expected.

  Further Reading
Corston Report: Review of Women with Particular Vulnerabilities in the Criminal Justice 

System, 2007, www.homeoffi ce.gov.uk/documents/corston- report/

D. Harris, M. O’Boyle, E. Bates and C. Buckley, Harris, O’Boyle and Warbrick: Law of the 

European Convention on Human Rights, 2nd edn, OUP, 2009

M. Maguire, R. Morgan and R. Reiner, The Oxford Handbook of Criminology, OUP, 2007

A. Sanders and R. Young, Criminal Justice, OUP, 2007

L. Zedner, Criminal Justice, Clarendon Law Series, 2004

www.homeoffice.gov.uk/documents/corston-report/
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Actus Reus: Acts, 
Omissions and 
Causation

Key Points
Actus Reus

This section will help you to understand that:

a crime consists of conduct (actus reus or AR) and a mental element • 
(mens rea or MR);

it is a fundamental precondition of criminal liability that the AR must • 
always be proved and that it is voluntary or willed. This is narrowly 
defi ned. There is an exception for status or absolute offences.

Omissions

This section will help you to understand that:

the AR can consist of an omission as well as an act but only where • 
there is a pre- existing duty. Duties can arise through statute 
(failure to act) or in fi ve common law duty situations.
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Key Points continued
Causation

This section will help you to understand that:

a defendant’s conduct must cause the result prohibited by the • 
offence. There are various tests for legal causation where his conduct 
is the main but not necessarily the only contributory cause. Voluntary 
interventions will break the chain of causation as will unreasonable 
conduct by a victim in order to escape from the defendant. 
Otherwise, provided the defendant’s conduct is a substantial and 
operating cause of a result, amongst other tests, he will remain liable 
for the result.
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Chapter 2

Actus Reus: Acts, Omissions and Causation

Introduction• 

2.1 Acts• 

2.2 Omissions: Liability for Failing to Act in Breach of Duty• 

2.3 Causation• 

  Introduction
A crime consists of two elements: guilty behaviour and blameworthiness or fault, the lat-

ter representing D’s guilty state of mind. Both must occur at the same time. In this chapter 

we shall explore guilty behaviour, which is typically an act, but which might, in limited 

circumstances, also consist of an omission. The principles explored in this chapter apply 

to any crime, whether it is murder, theft, rape or taking and driving away a motor vehicle 

without consent. In criminal law, guilty conduct committed in prohibited circumstances 

is labelled ‘actus reus’ (AR) and the fault element (or guilty state of mind) is called ‘mens 

rea’ (MR).

The AR of an offence must satisfy a number of conditions, set out in this chapter. 

The most fundamental is that the conduct should be voluntary. In addition, it is 

important to know that the AR which the prosecution must prove will always be 

defi ned by the crime in question. Further, and this is relevant to more serious crimes 

requiring a proscribed result, D must cause the harm or result prohibited by the 

crime.

In order to convict, the AR must be accompanied by MR. We examine MR in 

Chapter 3,  p 103. Strict liability crimes are, however, an exception to this require-

ment. These crimes simply require guilty conduct which must sometimes cause 

harm (see Chapter 4, ‘Strict Liability’, p 169). But even these require the conduct 

element of the AR to be voluntary. Following proof of both AR and MR, D may have 

the benefi t of a defence and escape or reduce liability altogether. We shall examine 

defences in Chapter 8, ‘Defences of Incapacity and Mental Conditions’, p 375 and 

Chapter 9, ‘General Defences’, p 434.

 2.1 Acts
2.1.1 What does Actus Reus Mean?• 

2.1.2 Coincidence/Correspondence of Actus Reus and Mens Rea• 
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Larsonneur [1933] 24 Cr App R 74—status offences can dispense with voluntariness;

Deller [1952] 23 Cr App R 184—the AR must be proved;

Thabo Meli [1954] 1 All ER 373—the ‘continuing act’ exception to ‘coincidence’ in 

murder;

Fagan [1968] 3 All ER 442—the ‘continuing act’ exception in assault;

Le Brun [1991] 4 All ER 673—the ‘continuing act’ exception in manslaughter.

2.1.1  What does Actus Reus Mean?

No- one can be guilty of a crime unless they have committed a particular guilty act (AR) 

with the necessary mental element (MR). With the exception of strict and absolute liability 

offences, all crimes consist of these two components.

Both AR and MR are required to be proved beyond all reasonable doubt in order to obtain a 

conviction. A Latin statement traditionally used to describe these components of an offence 

is: ‘Actus non facit reum nisi mens sit rea’, which means that a man is not liable for his acts 

alone, but only if he acts with a guilty mind. A number of consequences fl ow from this doc-

trine set out below.

ACTUS
REUS

MENS
REA

External
Elements
of the
Offence

Actus Reus (AR) = guilty conduct Mens Rea (MR) = fault or mental element

Internal
Elements
of the
Offence

Diagram 2.1
The components 
of a crime

AR and MR are defi ned by the crime

The AR requires proof of the particular type of conduct prohibited by the offence in ques-

tion, together with proof that it was committed in legally relevant circumstances. Both AR 

and MR must occur at the same time. AR refers to all those external elements of an offence 

which are not concerned with the internal mental element. It will always consist of conduct, 

usually described in the form of an act but you will also fi nd many examples of ‘failing to act’ 

in statutory offences. Sometimes, the AR is defi ned in general terms:

The AR of homicide, a common law offence, is described as the unlawful killing of a human 

being. If the killing is accompanied by intention to kill or cause grievous bodily harm (GBH) the 

killing becomes murder. The defi nition does not require death to be caused in any particular 

way. Therefore, it does not matter if the victim (V) is shot, strangled or starved to death.

Larsonneur [1933] 24 Cr App R 74—status offences can dispense with voluntariness;

Deller [1952] 23 Cr App R 184—the AR must be proved;

Thabo Meli [1954] 1 All ER 373—the ‘continuing act’ exception to ‘coincidence’ in

murder;

Fagan [1968] 3 All ER 442—the ‘continuing act’ exception in assault;

Le Brun [1991] 4 All ER 673—the ‘continuing act’ exception in manslaughter.

key 
cases

example
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On the other hand, some offences will specify the type of conduct required by the AR such 

as causing death by dangerous driving contrary to s1 Road Traffi c Act 1988. As we shall see, 

some offences require both conduct and a result, eg murder and s1 Road Traffi c Act 1988.

All crimes will have an AR component. In order to fi nd out what it is, you need to know the 

defi nition of the crime in question which means referring to either the statutory or common 

law defi nition.

Look at these examples: Underline the AR element. What act does it prohibit? Do the offences 

require a result or simply conduct?

1. Common Assault: Any act by which D, intentionally or recklessly, infl icts unlawful 

personal violence upon V.

2. Actual bodily harm: s47 Offences Against the Person Act 1861: Whosoever shall 

be convicted on indictment of any assault occasioning actual bodily harm shall be liable to 

imprisonment for not more than 5 years.

3. Grievous bodily harm: s20 Offences Against the Person Act 1861: Whosoever shall 

unlawfully and maliciously wound or infl ict any grievous bodily harm upon any other person, 

either with or without any weapon or instrument, shall be guilty of a misdemeanour, and 

being convicted thereof shall be liable . . . to imprisonment for not more than 5 years.

4. Murder/Manslaughter: The unlawful killing of a human who is in being and under 

the Queen’s Peace. For murder, the killing must be intentional.

Which of the above offences are common law crimes?

Many crimes also require the prohibited conduct to have occurred in legally relevant cir-

cumstances, eg criminal damage contrary to s1 Criminal Damage Act 1971, as we shall see, 

requires D to destroy or damage property belonging to another ‘without lawful excuse’. Rape 

contrary to s1 Sexual Offences Act 2003 requires the penile penetration of the victim to be 

‘without consent’. Theft requires the property appropriated to ‘belong to another’. An act 

alone will not amount to the AR of a crime, therefore, unless both circumstances and, where 

relevant, a result can be proved.

The AR can consist of more than one element

Both AR and MR may consist of several different elements. This makes some offences quite 

complicated. Theft, for example, consists of three AR elements and two MR elements:

Theft: s1 Theft Act 1968: The dishonest appropriation of property belonging to another 

with intention to permanently deprive.

List the fi ve elements of AR and MR.

It is a general principle that MR must be proved in relation to each element of the AR. 

Thus, to prove the offence of theft, there must be both dishonesty and intention to perma-

nently deprive in relation to each AR element of appropriation, property and belonging to 

another. Each of these concepts have their own defi nitions. In short, D must know that the 

1. Common Assault: Any act by which D, intentionally or recklessly, infl icts unlawful

personal violence upon V.

2. Actual bodily harm: s47 Offences Against the Person Act 1861: Whosoever shall

be convicted on indictment of any assault occasioning actual bodily harm shall be liable to

imprisonment for not more than 5 years.

3. Grievous bodily harm: s20 Offences Against the Person Act 1861: Whosoever shall

unlawfully and maliciously wound or infl ict any grievous bodily harm upon any other person,

either with or without any weapon or instrument, shall be guilty of a misdemeanour, and

being convicted thereof shall be liable . . . to imprisonment for not more than 5 years.

4. Murder/Manslaughter: The unlawful killing of a human who is in being and under

the Queen’s Peace. For murder, the killing must be intentional.

Theft: s1 Theft Act 1968: The dishonest appropriation of property belonging to another

with intention to permanently deprive.

List the fi ve elements of AR and MR.
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property he is taking or otherwise appropriating is not his and that there is no entitlement 

to take it.

The AR must be voluntary or willed

It is a fundamental precondition of criminal liability that the AR of a crime should require 

human action and be committed voluntarily. Only those who have freely chosen to do wrong 

should be punished. If voluntariness is lacking because D has lost physical control through 

no fault of his own, then it would be unjust to convict and punish. The principle of individual 

autonomy and free will is fundamental to the criminal law. This implies respect for individual 

freedom, responsibility and protection from harm. The philosophical origins of voluntariness 

are to be found in the work of John Austin in Lectures on Jurisprudence (1869). Guilt should 

attach to only rational, human agents who have the capacity and conscious ability to make 

voluntary choices regarding their actions. The twin themes of responsibility and voluntariness 

are central to theories of guilt and punishment in criminal law. Autonomy would be infringed 

if individuals were punished when the criminal act was ‘not their own’. But the defi nition of 

a voluntary act is not as clear as you would think. Consider these examples and decide which 

actions are involuntary:

a.  X is holding a tennis racket in a game of doubles. As he runs to hit the ball he slips caus-

ing his racket to slam into the back of his partner’s legs.

b.  X is holding an air- rifl e. D grips X’s hand, points the gun and squeezes X’s fi nger around 

the trigger. The gun goes off and Z is shot.

c. X is hypnotised by D. D tells X to assault Z. X does so.

d.  D falls off his bicycle and receives a knock on the head which causes concussion. He 

assaults the fi rst person he sees but has no recollection of it later.

e.  In a game, X hits D’s knee with a small hammer. By a refl ex action, D kicks X in the face 

and breaks his nose.

f.  D consumes 12 pints of beer. His friends dare him to set fi re to the curtains of the pub in 

which they are drinking. He does so but later remembers nothing about it.

g.  W, an abused woman living with H, a violent man, commits theft because H threatened 

to break her arm if she did not do so.

h. W steals a loaf of bread from a shop because her child is starving and she has no money.

You might think that an act is only voluntary when accompanied by desire. Therefore, none of 

the above would be voluntary. Or you might think that an act is not voluntary if it is the result 

of misfortune, coercion or necessity. The law, however, is somewhat different.

Voluntary action is defi ned at a very basic level: muscular or bodily movement controlled by 

the will or volition. Read the following by John Austin, Lectures on Jurisprudence, 5th edn 

(xviii–xix) Vol. 1, at 411:

’Certain movements of our bodies follow invariably and immediately our wishes and 
desires for those same movements. Provided, that is, that the bodily organ be sane, and

example

’Certain movements of our bodies follow invariably and immediately our wishes and 
desires for those same movements. Provided, that is, that the bodily organ be sane, and
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the desired movement be not prevented by any outward obstacle . . . These antecedent wishes 
and these consequent movements, are human volitions and acts (strictly and properly so- 
called). . . . It will be admitted on the mere statement, that the only objects which can be called 
acts are consequences of volitions. A voluntary movement of my body, or a movement which 
follows a volition, is an act. The involuntary movements which (for example) are the conse-
quences of certain diseases, are not acts.’

Voluntariness enables the law to distinguish between doing something and having some-

thing done to you. By this reasoning, only movements which are undesired, unconscious or 

physically controlled by another would be involuntary. This would therefore only apply to a, 

b, c, d and e. The drunk arsonist in f, the abused woman in g and the desperate mother in 

h would be considered to have acted voluntarily because their actions were deliberate and 

conscious at the time.

The condition illustrated in d is an example of what the law calls automatism. If the link 

between mind and body is missing through external causes such as concussion, the defence 

of automatism is available. It is essentially a denial of voluntariness and a plea that there 

was no AR. Most textbooks deal with automatism in detail as part of the AR. However, we 

will examine it later where it fi ts more easily into an explanation of incapacitating defences 

(Chapter 8, ‘Defences of Incapacity and Mental Conditions’, p 375).

The requirement of a voluntary act raises a number of problems. For instance, it is artifi cial to 

describe actions in terms of muscular contractions. We tend to think in terms of completed 

actions or results like going to the cinema, driving into town or walking to the shops. We do 

not dissect the process in terms of stretching legs, feet, arms or hands. This problem with the 

original formulation of willed, voluntary movement was identifi ed by a more recent philoso-

pher, H.L.A. Hart in (1968) Punishment and Responsibility, at 101:

‘[W]hen we shut a door, or when we hit someone, or when we fi re a gun at a bird, these things 
are done without any previous thought of the muscular movements involved and without any 
desire to contract the muscles . . . The simple but important truth is that when we deliberate 
and think about actions, we do so not in terms of muscular movements but in the ordinary 
terminology of actions.’

The reduction of voluntariness to willed muscular action also removes the physical act from 

its moral or social circumstances, as in g and h above. In no sense would we normally say 

that we voluntarily do that which we are forced to do against our will. As we shall see with 

the law on intention, however, criminal liability has developed so as to exclude the reason or 

motive for acting. Confi ning the criminal act to willed mechanical contraction of the muscles 

enables the law to avoid the wider social and political context of criminal liability. Read this 

extract by A. Norrie from Crime, Reason & History, A Critical Introduction to Criminal Law, 

Cambridge, at 111:

‘The physical conception [of voluntariness] operates as a “technical” criterion for judging con-
duct involuntary, because it excludes all considerations other than the abstract and general 
issue of whether or not the act was a conscious one. It therefore parallels the technical con-
ception of intention, which artifi cially separates out the question of how an intention is formed 
from the question of why it is formed. The moral conception of involuntariness, on the other 
hand, opens up questions about the social context in which actions are formed and in which 

the desired movement be not prevented by any outward obstacle . . . These antecedent wishes 
and these consequent movements, are human volitions and acts (strictly and properly so- 
called). . . . It will be admitted on the mere statement, that the only objects which can be called 
acts are consequences of volitions. A voluntary movement of my body, or a movement which 
follows a volition, is an act. The involuntary movements which (for example) are the conse-
quences of certain diseases, are not acts.’

‘[W]hen we shut a door, or when we hit someone, or when we fi re a gun at a bird, these things 
are done without any previous thought of the muscular movements involved and without any 
desire to contract the muscles . . . The simple but important truth is that when we deliberate 
and think about actions, we do so not in terms of muscular movements but in the ordinary 
terminology of actions.’

‘The physical conception [of voluntariness] operates as a “technical” criterion for judging con-
duct involuntary, because it excludes all considerations other than the abstract and general 
issue of whether or not the act was a conscious one. It therefore parallels the technical con-
ception of intention, which artifi cially separates out the question of how an intention is formed 
from the question of why it is formed. The moral conception of involuntariness, on the other 
hand, opens up questions about the social context in which actions are formed and in which 
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broader judgments, about whether the accused could have helped doing what he did, become 
relevant. The exclusion of this conception, which is potentially more political in its eff ect, par-
allels the exclusion of motive from the law of intent.’

Why people commit crime is therefore irrelevant to liability although it might be relevant to 

sentencing. Liability is established by reference to proof of the AR and MR of the offence, 

not motive.

The AR can consist of a state of aff airs: status 
off ences—an exception to the voluntariness principle

Exceptionally, the AR will not refer to conduct in an active sense but to ‘being found’ in a 

prohibited place in proscribed circumstances, eg knowingly remaining in the UK without 

leave or being unfi t to drive through drink or drugs. These offences are also labelled ‘status’ 

or ‘situational’ offences because they represent not an act/omission but a state of affairs. 

They can be committed involuntarily and are an exception to the requirement that the AR 

should be voluntary. As such, they confer absolute liability upon D. Consider the facts of the 

following cases:

R v Larsonneur ●  (1933) 24 CR APP R 74 COURT OF APPEAL

A French woman was allowed to enter the UK subject to employment but not time restric-

tions. She attempted to go through an arranged marriage ceremony which would have given 

her indefi nite leave to remain. The marriage was halted, she was ordered to leave England 

that day and her passport was endorsed. Instead of returning to France she left for Eire (the 

Irish Free State). This was an offence and she was subject to the same immigration limitations 

as before. An order for her deportation was made from Eire whereupon she was arrested and 

taken to Holyhead by the Irish police who handed her over to the UK police. She was charged 

and convicted of being an illegal alien to whom leave to land in the UK had been refused 

under the Aliens Order 1920. She appealed on the grounds that she had been landed by a 

superior force over which she had no physical control. The court confi rmed the conviction 

on the grounds that how she got to the UK was immaterial. The offence was committed by 

simple presence in the UK.

Absolute liability was applied in Winzar v Chief Constable of Kent (1983) The Times, 28 March, 

where a drunk was ejected by the police from a hospital and was then charged with being 

found drunk on the public highway. His being on the highway was entirely due to the police 

and not the result of his own voluntary act. The Divisional Court upheld his conviction.

Naturally, punishing a defendant for an involuntary act confl icts with fundamental principles 

of autonomy and choice. The removal of each D to the prohibited situation was involun-

tary and beyond their control, yet their convictions were confi rmed. However, voluntariness 

in criminal law has a very restricted meaning, confi ned to muscular action. It is likely that 

Ms. Larsonneur walked whilst under arrest and did not need to be carried. She therefore 

acted voluntarily in that narrow sense. Whether the same applied to Mr. Winzar is another 

question.

One could argue that both were at fault in some way before their arrests and therefore the 

decisions were justifi ed. Or one might argue that both were examples of a policy: to exert 

immigration controls to the UK and to rid public places of drunkenness.

broader judgments, about whether the accused could have helped doing what he did, become 
relevant. The exclusion of this conception, which is potentially more political in its eff ect, par-
allels the exclusion of motive from the law of intent.’
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R.C. Doeggar, in ‘Strict Liability in Criminal Law and Larsonneur Reassessed’ [1998] Crim 

LR 791, stated that Ms. Larsonneur may have been at fault for being the author of her 

own misfortunes. Her offence was in leaving England for Eire which did not count as a 

departure at all since she was already in breach of immigration controls. Therefore her 

arrest and return was irrelevant. But J.C. Smith has pointed out that the ratio of the case 

was that superior force was no defence to being found in a place where she had no right 

to be. However, in terms of voluntariness, the decision was unjustifi able. (See [1999] Crim 

LR 100.)

Conduct and result crimes

Conduct crimes prohibit certain types of conduct regardless of the absence of harm. No harm 

will be required by the offence defi nition. Result crimes, on the other hand, are more serious 

and require that conduct occurs in certain legally prohibited circumstances and cause a par-

ticular prohibited result. Look at the offences below and decide which is which.

Section 3 Road Traffi c Act 1988: If a person drives a mechanically propelled vehicle on a 

road or other public place without due care and attention, or without reasonable consid-

eration for other persons using the road or place, he is guilty of an offence.

Section 1 Road Traffi c Act 1988: A person who causes the death of another person by 

driving a mechanically propelled vehicle dangerously on a road or other public place is 

guilty of an offence.

With a result crime, the proscribed conduct must not only lead to harm, such as death in the 

second example above, but it must be proved that D’s conduct was the cause of that result. 

Causation is examined below (‘Causation’, p 76).

AR = Act/Omission  +  Circumstances +  Result/Consequences

Conduct crimes Result crimes

Diagram 2.2
Conduct and 
result crimes

  You cannot be convicted of a crime merely for having 
guilty thoughts

Given that most crimes, other than those of strict or absolute liability, require both AR and 

MR, it follows that you cannot be guilty of a crime simply for having a guilty mind. There is 

no such thing as thought crime. It is only when guilty thoughts are put into practice that the 

AR of a crime is committed. Even for inchoate crimes, such as attempt or conspiracy, there 

must be some act, no matter how minimal, even though it is less than would be required for 

a completed offence. Liability for an offence of attempt consists in doing something which 

is more than preparatory to but less than the complete offence. The defi nition of conspiracy 

involves an agreement between two people to commit an offence.

Section 3 Road Traffi c Act 1988: If a person drives a mechanically propelled vehicle on a

road or other public place without due care and attention, or without reasonable consid-

eration for other persons using the road or place, he is guilty of an offence.

Section 1 Road Traffi c Act 1988: A person who causes the death of another person by

driving a mechanically propelled vehicle dangerously on a road or other public place is

guilty of an offence.
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The AR must be proved

It follows from the above that there must always be proof of the AR if one is not to be pun-

ished for guilty thoughts alone. One case will illustrate this:

R v Deller ●  (1952) 23 CR APP R 184 COURT OF APPEAL

D induced a man to buy his car by representing that it was free of any outstanding fi nancial 

loans. This was dishonest because D had previously arranged to mortgage the car to a fi nance 

company and had signed a document to that effect. It transpired that the document was void 

for technical reasons, a fact of which D was unaware. After the sale, D was prosecuted for 

obtaining by false pretences (it would now be a fraud offence). The document being void, 

however, the car was actually free of any fi nancial claim. Therefore, although D thought he 

was being dishonest, the MR of the offence, he had not committed the AR of obtaining by 

false pretences. MR alone was not enough.

Only once there is proof of AR will it be necessary to prove MR.

The AR can include a mental element

The traditional division between the AR, consisting of the external elements of an offence 

and MR, consisting of the internal elements, is not always clear- cut and has been questioned. 

For example, it has been suggested that in various offences the external AR conduct element 

consists of an internal mental element. The conduct may be seemingly innocent but becomes 

criminal simply by virtue of intent and, signifi cantly, the illegal purpose with which it is per-

formed. It is the incorporation of a mental element into the AR which converts an innocent 

act into a criminal one, eg:

Burglary: entry as a trespasser
The AR of burglary is entry as a trespasser. Trespass is a civil offence and it is not a crime to 

trespass except in limited circumstances. When trespass is accompanied by an intention to 

steal, commit grievous bodily harm or unlawful damage it becomes burglary. It is impossible 

to determine whether entry as a trespasser has occurred for the purposes of burglary without 

regard to the purpose or intention with which the act is done. In the absence of intention 

(called an ulterior intention), there is simply no guilty act or AR of burglary.

Possession as in ‘possession’ of illegal drugs
You cannot be convicted of possessing unlawful drugs unless you know that the substance 

you possess is an illegal substance as opposed to something like talcum powder, horlicks or 

a herb. Whether or not possession becomes unlawful therefore depends on knowledge—an 

internal mental element.

Attempting an off ence
An act only becomes an offence of attempt when accompanied by an intention to complete 

the crime. If the act was committed for its own sake with no further intention, it is not an 

attempt. Buying a hammer is not a crime but could be the AR of attempted murder if accom-

panied by an intention to kill someone with it.

The mental element of intention or purpose is integral to the above offences. The overlap 

of AR and MR here has led to the criticism that it is misleading to describe the AR as all the 

external elements of an offence and MR as the internal element for there are many exceptions 

to that general rule.
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The AR can be negated by ‘justifi catory’ defences

A justifi catory defence can be used where an offence has been committed in morally justifi -

able circumstances. An excusatory defence can be used where D commits an offence under 

excusing conditions for which he is not responsible. The emphasis here would be on D’s state 

of mind rather than the circumstances.

Justifi catory defences include self- defence, consent and necessity.• 

Excusatory defences include duress, insanity, automatism and mistake.• 

These two types of defence work in different ways. Justifi catory defences negate the unlaw-

fulness of the AR. Thus it is as though no crime at all was ever committed. For example, 

the AR of an assault requires unlawful violence. If A goes to strike B around the head but B 

punches A on the nose in self- defence, B’s assault will be regarded as lawful provided she 

used no more than reasonable force. The force being lawful, there is no AR of assault and 

hence no crime (see Chapter 9, ‘ Public and Private Defence’, p 480).

Excusatory defences excuse fault or MR. Thus, the AR cannot be denied but D is excused from 

liability because he lacks responsibility.

A current theoretical debate questions the structure of criminal liability. Should justifi catory 

defences be regarded as negative elements of the AR or are all defences distinct and separate 

from offences? The practical relevance relates to the burden of proof—whether the prosecu-

tion must prove the absence of a justifi catory defence before they can establish the AR of an 

offence or whether it is to be regarded as a defence, separate from the AR. This will be taken 

further in Chapter 8, ‘Defences of Incapacity and Mental Conditions’, p 375 and Chapter 9, 

‘General Defences’ p 434.

Conclusion

Most writers agree that the labels AR and MR are not particularly helpful. The criticism is 

that there is little coherence in designating so many different concepts such as acts, omis-

sions and causation under one umbrella of AR. Read the following by P. Roberts: ‘The Actus 

Reus–Mens Rea Distinction’ in Action and Value in Clarendon, Shute, Gardner & Horder (eds), 

Criminal Law (1996):

‘No doubt the actus reus—mens rea distinction is a logical and natural extension of the obvious 
empirical diff erence between a person’s conduct, which we can directly observe, and his inten-
tion, which we cannot. . . . [W]hat we refer to as actus reus requirements or as mens rea require-
ments are in fact a collection of entirely distinct doctrines. Four doctrines typically described 
as the actus reus requirements include what I shall refer to as the act requirement, the rules 
governing omission liability, the voluntariness requirement, and the objective elements of 
off ence defi nitions. . . . Four doctrines typically described as the mens rea requirement include 
what I shall refer to as present- conduct intention, present- circumstance culpability, future-
 result culpability and future- conduct intention. Whilst these doctrines are grouped together 
as actus reus or as mens rea, the doctrines within each group have no common characteristic and 
no common function. Grouping the doctrines as actus reus or as mens rea is problematic because 
it obscures the fact that there are diff erent doctrines at work and it misleadingly suggests that 
the doctrines share a common characteristic or function.’

Despite theoretical criticisms, the AR/MR distinction has practical advantages, and continues 

to be a useful tool for analysis of criminal liability.

‘No doubt the actus reus—mens rea distinction is a logical and natural extension of the obvious 
empirical diff erence between a person’s conduct, which we can directly observe, and his inten-
tion, which we cannot. . . . [W]hat we refer to as actus reus requirements or as mens rea require-
ments are in fact a collection of entirely distinct doctrines. Four doctrines typically described 
as the actus reus requirements include what I shall refer to as the act requirement, the rules 
governing omission liability, the voluntariness requirement, and the objective elements of 
off ence defi nitions. . . . Four doctrines typically described as the mens rea requirement include 
what I shall refer to as present- conduct intention, present- circumstance culpability, future-
result culpability and future- conduct intention. Whilst these doctrines are grouped together 
as actus reus or as mens rea, the doctrines within each group have no common characteristic and 
no common function. Grouping the doctrines as actus reus or as mens rea is problematic because 
it obscures the fact that there are diff erent doctrines at work and it misleadingly suggests that 
the doctrines share a common characteristic or function.’
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A crime consists of AR (conduct) and MR (blameworthiness/fault).

AR and MR are always defi ned by the crime.• 

The AR must be voluntary or willed.• 

You cannot be convicted of a crime merely for having guilty thoughts.• 

In conduct crimes, the AR consists of conduct alone; in result crimes, the AR will include a • 

result.

The AR must be proved.• 

It can include a mental element.• 

It can consist of a state of affairs: status offences.• 

It can be negated by some defences.• 

2.1.2  Coincidence/Correspondence of Actus 
Reus and Mens Rea

Coincidence of AR and MR in time and the continuing act 
exception

The general principle is that no- one can be criminally liable unless they possess the necessary 

MR for a crime at the time of committing the AR. The two must coincide together.

If on Monday D decides to shoot X dead the following Saturday but on Thursday he acci-

dentally shoots X dead whilst out hunting, D has not murdered X because there is no coin-

cidence of AR and MR. D cannot be punished for his criminal thoughts on Monday. Since 

the AR was committed without MR on Thursday, no murder has occurred.

The need for coincidence has posed a problem in certain cases where there has been a delay 

between MR and AR. In order to accommodate such cases within the coincidence principle, 

the courts have developed an exception to it: the continuing act exception. Whilst reading 

these cases, you will fi nd it helpful to refer to the offence defi nitions at the beginning of this 

chapter (‘AR and MR are defi ned by the crime’, p 39).

Thabo Meli v R ●  [1954] 1 ALL ER 373 PRIVY COUNCIL

Two Ds planned to murder V. They took him to a hut, gave him some beer and hit him over 

the head. Thinking he was dead, they rolled his body over a cliff to make it look like an acci-

dent. He was in fact still alive but died from exposure on the cliff during the night due to 

exceptionally cold weather conditions. The Ds were convicted of murder and appealed.

The problem was that although the fi rst act of hitting V over the head had been performed 

with an intent to kill, it was not the cause of death. The actual cause was the act of rolling him 

down the cliff and leaving him but there was no MR to accompany that act. By then, both Ds 

thought V was already dead.

The Privy Council held that it was impossible to divide up what was really one series of acts 

or a single transaction and the conviction was confi rmed.

A crime consists of AR (conduct) and MR (blameworthiness/fault).

AR and MR are always defi ned by the crime.•

The AR must be voluntary or willed.• 

You cannot be convicted of a crime merely for having guilty thoughts.•

In conduct crimes, the AR consists of conduct alone; in result crimes, the AR will include a• 

result.

The AR must be proved.• 

It can include a mental element.• 

It can consist of a state of affairs: status offences.•

It can be negated by some defences.• 

section
 summary

example
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Lord Reid:

‘It appears to their Lordships impossible to divide up what was really one series of acts in this 
way. There is no doubt that the accused set out to do all these acts in order to achieve their 
plan, and as parts of their plan; and it is much too refi ned a ground of judgment to say that 
because they were under a misapprehension at one stage and thought that their guilty pur-
pose had been achieved before, in fact, it was achieved, therefore they are to escape the pen-
alties of the law.’

R v Fagan ●  [1968] 3 ALL ER 442 QBD DIVISIONAL COURT

D accidentally drove on to a police offi cer’s boot whilst parking his car. On being alerted by 

the police offi cer to the situation, D intimated that the police offi cer could wait by saying, 

‘Fuck you. You can wait’. He switched off the ignition and sat in his car for two or three min-

utes before moving off. D was convicted of assault and appealed on the grounds that the AR 

had been committed without MR, ie a lack of coincidence.

In a majority decision, the court held that MR was formed as soon as D made the decision 

to leave the car on the police offi cer’s foot. It was suffi cient if there was a continuing act of 

assault during which D had the relevant MR at some point. His appeal was dismissed.

James J:

‘Although “assault” is an independent crime and is to be treated as such, for practical purposes 
today “assault” is generally synonymous with the term “battery”, and is a term used to mean 
the actual intended use of unlawful force to another person without his consent. On the facts 
of the present case, the “assault” alleged involved a “battery”. Where an assault involved a 
battery, it matters not, in our judgment, whether the battery is infl icted directly by the body 
of the off ender or through the medium of some weapon or instrument controlled by the action 
of the off ender. . . . we see no diff erence in principle between the action of stepping on to a per-
son’s toe and maintaining that position and the action of driving a car on to a person’s foot and 
sitting in the car while its position on the foot is maintained.

To constitute this off ence, some intentional act must have been performed; a mere omission 
to act cannot amount to an assault. . . . 

On the facts found, the action of the appellant may have been initially unintentional, but the 
time came when, knowing that the wheel was on the offi  cer’s foot, the appellant (i) remained 
seated in the car so that his body through the medium of the car was in contact with the offi  cer, 
(ii) switched off  the ignition of the car, (iii) maintained the wheel of the car on the foot, and 
(iv) used words indicating the intention of keeping the wheel in that position. For our part, we 
cannot regard such conduct as mere omission or inactivity. There was an act constituting a 
battery which at its inception was not criminal because there was no element of intention, but 
which became criminal from the moment the intention was formed to produce the apprehen-
sion which was fl owing from the continuing act. . . . ’

Bridge J gave a dissenting judgment:

‘No mere omission to act can amount to an assault. Both the elements of actus reus and mens 
rea must be present at the same time, but the one may be superimposed on the other. . . . I have 

‘It appears to their Lordships impossible to divide up what was really one series of acts in this 
way. There is no doubt that the accused set out to do all these acts in order to achieve their 
plan, and as parts of their plan; and it is much too refi ned a ground of judgment to say that 
because they were under a misapprehension at one stage and thought that their guilty pur-
pose had been achieved before, in fact, it was achieved, therefore they are to escape the pen-
alties of the law.’

‘Although “assault” is an independent crime and is to be treated as such, for practical purposes 
today “assault” is generally synonymous with the term “battery”, and is a term used to mean 
the actual intended use of unlawful force to another person without his consent. On the facts 
of the present case, the “assault” alleged involved a “battery”. Where an assault involved a 
battery, it matters not, in our judgment, whether the battery is infl icted directly by the body 
of the off ender or through the medium of some weapon or instrument controlled by the action 
of the off ender. . . . we see no diff erence in principle between the action of stepping on to a per-
son’s toe and maintaining that position and the action of driving a car on to a person’s foot and 
sitting in the car while its position on the foot is maintained.

To constitute this off ence, some intentional act must have been performed; a mere omission 
to act cannot amount to an assault. . . . 

On the facts found, the action of the appellant may have been initially unintentional, but the 
time came when, knowing that the wheel was on the offi  cer’s foot, the appellant (i) remained 
seated in the car so that his body through the medium of the car was in contact with the offi  cer, 
(ii) switched off  the ignition of the car, (iii) maintained the wheel of the car on the foot, and 
(iv) used words indicating the intention of keeping the wheel in that position. For our part, we 
cannot regard such conduct as mere omission or inactivity. There was an act constituting a 
battery which at its inception was not criminal because there was no element of intention, but 
which became criminal from the moment the intention was formed to produce the apprehen-
sion which was fl owing from the continuing act. . . . ’

‘No mere omission to act can amount to an assault. Both the elements of actus reus and mens 
rea must be present at the same time, but the one may be superimposed on the other. . . . I have 
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been unable to fi nd any way of regarding the facts which satisfi ed me that they amounted 
to the crime of assault. . . . after the wheel of the appellant’s car had accidentally come to 
rest on the constable’s foot, what was it that the appellant did which constituted the act of 
assault? However the question is approached, the answer which I feel obliged to give is: pre-
cisely nothing. The car rested on the foot by its own weight and remained stationary by its 
own inertia. The appellant’s fault was that he omitted to manipulate the controls to set it in 
motion again. . . . It is not . . . a legitimate use of language to speak of the appellant “holding” or 
“maintaining” the car wheel on the constable’s foot. The expression which corresponds to the 
reality is that used by the justices in the Case Stated. They say, quite rightly, that he “allowed” 
the wheel to remain.’

Both James J and Bridge J agreed that one cannot assault by omission and that the AR must 

coincide with MR. We shall return to this in the case of Santana- Bermudez [2003] (‘Creation 

of a situation of danger’, p 61).

R v Le Brun ●  [1991] 4 ALL ER 673 COURT OF APPEAL

Whilst walking home at 2.00 am D hit his wife on the jaw, knocking her unconscious. He did 

not intend really serious harm. Whilst carrying her away, probably to conceal what he had 

done, he accidentally dropped her. She hit her head, fracturing her skull, from which she died. 

He was charged with murder and convicted of manslaughter. He appealed on the grounds 

of lack of coincidence.

The Court of Appeal held that, applying Thabo Meli, there was a continuing act. The original 

unlawful, intentional assault (MR) and the subsequent accidental dropping which caused 

death (AR) were part of the same sequence of events. The delay did not exonerate D from 

liability for homicide. However, in Thabo Meli death was part of a pre- conceived plan to kill. 

That was not the case here. Given that D did not have the MR for murder at any time, the 

Court of Appeal decided that he should be guilty of manslaughter by unlawful and danger-

ous act (ie the original assault).

Lord Lane CJ:

‘It seems to us that where the unlawful application of force and the eventual act causing death 
are parts of the same sequence of events, the same transaction, the fact that there is an 
appreciable interval of time between the two does not serve to exonerate the defendant from 
liability. That is certainly so where the appellant’s subsequent actions which caused death, 
after the initial unlawful blow, are designed to conceal his commission of the original unlawful 
assault. . . . 

In short, in circumstances such as the present, which is the only concern of this court, the 
act which causes death and the necessary mental state to constitute manslaughter need not 
coincide in point of time. . . .’

An earlier precedent in relation to unlawful and dangerous act manslaughter was relied upon 

to convict D of manslaughter rather than murder: R v Church [1965] 2 All ER 72. Here, D had 

thrown a woman into a river after knocking her unconscious. He thought he was disposing 

of a dead body. In fact, she was only unconscious but she subsequently drowned. D was 

charged with murder but convicted of manslaughter on the basis of lack of intent for murder 

and the continuing series of acts designed to cause death.

been unable to fi nd any way of regarding the facts which satisfi ed me that they amounted 
to the crime of assault. . . . after the wheel of the appellant’s car had accidentally come to 
rest on the constable’s foot, what was it that the appellant did which constituted the act of 
assault? However the question is approached, the answer which I feel obliged to give is: pre-
cisely nothing. The car rested on the foot by its own weight and remained stationary by its 
own inertia. The appellant’s fault was that he omitted to manipulate the controls to set it in 
motion again. . . . It is not . . . a legitimate use of language to speak of the appellant “holding” or 
“maintaining” the car wheel on the constable’s foot. The expression which corresponds to the 
reality is that used by the justices in the Case Stated. They say, quite rightly, that he “allowed” 
the wheel to remain.’

‘It seems to us that where the unlawful application of force and the eventual act causing death 
are parts of the same sequence of events, the same transaction, the fact that there is an 
appreciable interval of time between the two does not serve to exonerate the defendant from 
liability. That is certainly so where the appellant’s subsequent actions which caused death, 
after the initial unlawful blow, are designed to conceal his commission of the original unlawful 
assault. . . . 

In short, in circumstances such as the present, which is the only concern of this court, the 
act which causes death and the necessary mental state to constitute manslaughter need not 
coincide in point of time. . . .’
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Read this criticism of the judgment and of the coincidence principle by C. Wells in ‘Goodbye 

to Coincidence’ (1991) NLJ 15 November, at 1566 in which she argues that coincidence never 

really had an independent existence and that it is only displayed in order to create another 

exception to it. Most cases could be dealt with more logically by reference to causation:

‘In each of these cases (Thabo Meli and Church), including Le Brun, an artifi cial division of the actus 
reus has been attempted. It is said that the actus reus is that which medically is regarded as the 
cause of death (the skull fracture, the exposure and the drowning) and that the defendant 
in each case lacked mens rea in respect of it. In each case, however, the defendant had done 
a prior act which was accompanied by mens rea for murder or manslaughter. The actus reus of 
homicide is causing the death of another person; in each case the diffi  culty could be solved by 
asking “did the defendant’s act which was accompanied by mens rea contribute causally to the 
death”? In dealing with Thabo Meli and Church on the basis of a “continuing transaction” analysis, 
there is an implicit acknowledgement that it is artifi cial to divide the initial injury from the pur-
ported disposal of the “body”.

This might be thought to raise a certain problem for Le Brun since the death was caused not by 
a purported corpse disposal but by the accidental dropping of what was in fact and what was 
thought by D to be an unconscious person. . . . So why have these cases come to be seen as 
“coincidence” cases rather than causation issues? The answer would seem to be partly to do 
with a rigid devotion to the division between actus reus and mens rea and partly through a failure 
to see that causation in homicide is diff erent from causing results such as GBH or criminal dam-
age. Death can be the end result of a protracted process. Some deaths are immediate, but often 
they are not. Taken together with the fact that most events can be attributed to a multiplicity of 
causes, this gives homicide cases the potential to place the artifi cial actus reus/mens rea formula-
tion under strain. The actus reus becomes confused with “the act” and when it is argued that mens 
rea must coincide, there is an unfortunate tendency to assume that the actus reus of homicide is 
the act which was the immediate cause of death. If instead the actus reus was identifi ed with the 
“legal” cause of death then the problem would be presented for what it is: an issue of causation.’

Had these two cases been dealt with on the basis of causation, the results would have 

been just the same. There is, as we shall see, considerable overlap between the principles of 

coincidence, omissions and causation. And this may be because the AR/MR distinction is, as 

C. Wells states, a very unclear concept.

In the above cases, there was a clearly identifi able medical cause of death. If it is less clear 

which act in a continuing series was the actual cause of a result, the courts will not resort 

to the continuing act theory but will decide whether each individual act might have been 

responsible. In AG’s Reference (No 4 of 1980) [1981] 2 All ER 617, D killed a woman by caus-

ing her to fall down a fl ight of stairs head fi rst, rendering her unconscious. He then tied a 

rope around her neck, dragged her upstairs, placed her in the bath, cut her throat to let out 

her blood and cut up her body to dispose of the pieces. Which act was the cause of death? 

The Court of Appeal held that it was unnecessary to decide between various acts if it was 

clear that each act on its own would have established the basis of a homicide offence. The 

‘continuing act’ theory was unnecessary here.

Correspondence of AR and MR

The general approach of the law to MR is subjective. This means that D must not only act in 

such a way as to cause a prohibited result but must also, at the same time, actually foresee 

‘In each of these cases (Thabo Meli and Church), including Le Brun, an artifi cial division of the actus 
reus has been attempted. It is said that the actus reus is that which medically is regarded as the 
cause of death (the skull fracture, the exposure and the drowning) and that the defendant 
in each case lacked mens rea in respect of it. In each case, however, the defendant had done 
a prior act which was accompanied by mens rea for murder or manslaughter. The actus reus of 
homicide is causing the death of another person; in each case the diffi  culty could be solved by 
asking “did the defendant’s act which was accompanied by mens rea contribute causally to the 
death”? In dealing with Thabo Meli and Church on the basis of a “continuing transaction” analysis, 
there is an implicit acknowledgement that it is artifi cial to divide the initial injury from the pur-
ported disposal of the “body”.

This might be thought to raise a certain problem for Le Brun since the death was caused not by 
a purported corpse disposal but by the accidental dropping of what was in fact and what was 
thought by D to be an unconscious person. . . . So why have these cases come to be seen as 
“coincidence” cases rather than causation issues? The answer would seem to be partly to do 
with a rigid devotion to the division between actus reus and mens rea and partly through a failure 
to see that causation in homicide is diff erent from causing results such as GBH or criminal dam-
age. Death can be the end result of a protracted process. Some deaths are immediate, but often 
they are not. Taken together with the fact that most events can be attributed to a multiplicity of 
causes, this gives homicide cases the potential to place the artifi cial actus reus/mens rea formula-
tion under strain. The actus reus becomes confused with “the act” and when it is argued that mens 
rea must coincide, there is an unfortunate tendency to assume that the actus reus of homicide is 
the act which was the immediate cause of death. If instead the actus reus was identifi ed with the 
“legal” cause of death then the problem would be presented for what it is: an issue of causation.’
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or intend to bring about the prohibited result. In general, it is said that MR must correspond 

to every element of the AR. Strict liability crimes are an exception for no MR at all is required 

as to one or more AR element. However, some crimes of MR can be proved on the basis of 

recklessness/intention as to a different and less serious offence. They are an exception to the 

general principle and are known as ‘constructive’ crimes: eg:

The AR of murder is the unlawful killing of a human being but MR consists of intention to • 

kill or cause Grievous Bodily Harm (GBH). Provided death is caused, one can therefore be 

guilty of murder for intending only GBH.

The AR of malicious wounding or infl iction of GBH contrary to s20 Offences Against the • 

Person Act 1861 is wounding or infl icting really serious harm. MR consists of malice (reck-

lessness or intention) but only as to some harm and not grievous bodily harm.

Unlawful and dangerous act manslaughter (also known as constructive manslaughter) • 

requires MR only as to an original unlawful act and not as to death.

• The AR and MR of an offence must coincide in time.

The continuing act theory is an exception to the need for coincidence• .

Most cases involving delay between MR and AR will now probably be dealt with under the • 

duty principle (‘Omissions: Liability for Failing to Act in Breach of Duty’, below).

There must be correspondence of AR and MR in law• .

‘Constructive’ crimes are an exception to this principle• .

thinking point 2.1

D attends a show by a famous hypnotist in the course of which he is conditioned to 

embrace anyone wearing a uniform. After the show, a police offi cer (V) approaches D to 

tell him he is illegally parked. D attempts to embrace the offi cer but as he stumbles on wet 

leaves he pulls V to the ground and kicks him. V becomes unconscious. D hides V behind 

a bush and walks off but 10 minutes later a torrential storm occurs. V drowns in a fl ash 

fl ood. Does D’s act satisfy the AR of manslaughter?

  2.2  Omissions: Liability for Failing to 
Act in Breach of Duty

2.2.1 Introduction: Acts and Omissions• 

2.2.2 Statutory Offences of Failing to Act in Breach of Duty: Conduct Crimes• 

2.2.3 Common Law Offences: Commission by Omission—Result Crimes and the Five Duty • 

Situations

2.2.4 Criticisms of Omissions Liability• 

2.2.5 Evaluation• 

2.2.6 Reform• 

• The AR and MR of an offence must coincide in time.

The continuing act theory is an exception to the need for coincidence• .

Most cases involving delay between MR and AR will now probably be dealt with under the•

duty principle (‘Omissions: Liability for Failing to Act in Breach of Duty’, below).

There must be correspondence of AR and MR in law• .ww

‘Constructive’ crimes are an exception to this principle• .

section
 summary

thinking point 2.1

D attends a show by a famous hypnotist in the course of which he is conditioned to

embrace anyone wearing a uniform. After the show, a police offi cer (V) approaches D to

tell him he is illegally parked. D attempts to embrace the offi cer but as he stumbles on wet 

leaves he pulls V to the ground and kicks him. V becomes unconscious. D hides V behind 

a bush and walks off but 10 minutes later a torrential storm occurs. V drowns in a fl ash 

fl ood. Does D’s act satisfy the AR of manslaughter?
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Stone & Dobinson [1977] 2 All ER 341—duty by assumption of responsibility;

Miller [1983] 1 All ER 978—duty by creating a dangerous situation;

Airedale NHS Trust v Bland [1993] 1 All ER 831—an omission by doctors to provide life sup-

port in the best interests of a patient is not a breach of duty;

Pittwood [1902] 19 TLR 37—duty arising by virtue of contract.

2.2.1  Introduction: Acts and Omissions

You might imagine that in order to commit the AR of a crime, you would need to perform a 

positive act. Common law and statutory offences invariably prohibit acts not omissions. If, 

for example, a statute expressly requires an act no omission will suffi ce (eg the Protection 

from Eviction Act 1977 which contains the words ‘does acts’ likely to interfere with peace or 

comfort: Ahmad (1986) 84 Cr App R 64.) However, the courts will sometimes construe the 

statutory requirement of an act to cover an omission if it is in the form of passive submission, 

eg in Speck [1977] 2 All ER 859 an act of gross indecency was satisfi ed by an omission to 

remove a child’s hand from D’s penis.

Nevertheless, the AR does not always demand an act. Firstly, there are numerous statutes which 

specifi cally make ‘failure to act’ an offence. Essentially, these are crimes of negligence or strict 

liability and consist of breach of statutory duty. They tend to be regulatory offences concerning 

different aspects of society such as industry, commerce and common activities such as driving.

Secondly, it is now well- established that one can commit most serious criminal offences by 

omission, from criminal damage to manslaughter, even though the offence defi nition might 

imply the requirement of a positive act.

This may surprise you. Liability for omitting or failing to act sounds very uncertain and rather 

wide. You might consider that it is one thing to penalise, for example, failure to display a 

vehicle tax disc, a regulatory offence, but quite another to say that one has unlawfully killed 

by failing to act. A number of issues arise. Does this mean that we should be criminally liable 

every time we fail to prevent harm from happening to someone or something? If not, then 

when should liability arise and for what type of offence? If we suspect that a crime is about 

to be committed, should we commit a crime by doing nothing? Unrestricted liability for omis-

sions could create criminals of us all.

1.  An alcoholic wanders into the middle of a busy road, gets knocked down by a car and 

is killed. A crowd of pedestrians foresee the inevitable accident but fail to rescue him 

before he is hit. Are they all potentially liable for his death?

2.  A stranger hammers on your front door one night seeking help because her husband 

outside in the street is threatening violence against her. You do not open the door or 

call the police because you do not want to get involved. She is subsequently seriously 

injured. Are you criminally responsible?

Should the law expect us to intervene, render assistance, rescue people in peril or prevent 

crimes from occurring on a never- ending basis, regardless of our circumstances, connection 

Stone & Dobinson [1977] 2 All ER 341—duty by assumption of responsibility;

Miller [1983] 1 All ER 978—duty by creating a dangerous situation;

Airedale NHS Trust v Bland [1993] 1 All ER 831—an omission by doctors to provide life sup-

port in the best interests of a patient is not a breach of duty;

Pittwood [1902] 19 TLR 37—duty arising by virtue of contract.

key 
cases

example
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to the victim, personal risk or inconvenience? We would then be under compulsion to act 

and there are strong moral arguments against this. Perhaps intervention or not is best left to 

personal morality and conscience—beyond the reach of the criminal law.

Under the common law, there will only be liability for an omission in fi ve situations where the 

criminal law imposes a duty to act. This creates a rule that in certain situations we are under 

a legal obligation to act in a reasonable way so as to prevent criminal harm to others. Failure 

to do so may result in criminal liability.

The scope of these duty situations is not without criticism and there is considerable debate 

about the underlying morality of a legal duty to act which we shall explore.

2.2.2  Statutory Off ences of Failing to Act in 
Breach of Duty: Conduct Crimes

Consider the following statutory offences which specifi cally prohibit ‘failure to act’:

Road Traffi c Act 1988

Failing to provide [without reasonable excuse] a breath test when driving, or being in • 

charge of a motor vehicle, under the infl uence of alcohol or after commission of a traffi c 

offence (s6(4)).

Failing to produce driving licence and counterpart to constable or to state date of birth • 

(s164(6)).

Education Act 1996

If a child of compulsory school age who is a registered pupil at a school fails to attend • 

regularly at the school, his parent is guilty of an offence (s444(1)).

Terrorism Act 2000

Where a person believes or suspects that another person has committed an offence [of • 

terrorism or related activity] under any of ss 15 to 18, the person commits an offence if he 

does not disclose to a constable as soon as is reasonably practicable a) his belief or suspi-

cion, and b) the information on which it is based (s19).

These provisions create statutory duties to act in specifi c situations. Failure to perform the 

required act will result in liability for breach of statutory duty. They are classifi ed as ‘conduct 

crimes’ and tend to be crimes of strict liability or negligence. Most will be dealt with sum-

marily in the magistrates’ court, where the maximum penalties are less than those for more 

serious result crimes.

2.2.3  Common Law Off ences: Commission by 
Omission—Result Crimes and the Five Duty Situations

Under English law there is no general duty to act.

A sees B drowning and is able to save him by holding out his hand. A abstains from doing 

so in order that B may be drowned, and B is drowned. A has committed no offence. (This 

example is from the famous criminal jurist, J.F. Stephen, History of the Criminal Law of 

England (1883).)

example
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The AR of virtually all result crimes, whether statutory or common law, is capable of being 

committed by omission and no positive act is required. However, a duty to act is created in 

fi ve exceptional situations:

Voluntary assumption of a duty to act

Where responsibility for another person (V) has been voluntarily assumed, the criminal law 

imposes a duty to act on the basis of expectation or reliance. Therefore, an omission or failure 

to prevent harm could constitute the AR of an offence.

The offence in the following case was involuntary manslaughter by gross negligence consist-

ing of an omission to ensure the health and safety of a relative for whom it was held that two 

Ds had assumed responsibility.

R v Stone & Dobinson ●  [1977] 2 ALL ER 341 COURT OF APPEAL

Mr. Stone was 67, a widower, partially deaf, almost totally blind, of low intelligence with no 

appreciable sense of smell. His mentally subnormal son lived with him. He cohabited with 

Mrs. Dobinson who was 43. She was described by the court as ineffectual and inadequate. 

Mr. Stone’s younger sister, Fanny, aged 63, came to live with them in 1972. She suffered 

from anorexia nervosa and stayed in her room for days at a time, cooking for herself some-

times when the two defendants were out. Her room had no ventilation, cooking or washing 

facilities and only a bucket. It being clear that she was ill, the Ds unsuccessfully attempted 

to fi nd Fanny’s doctor in the spring of 1975. She became confi ned to bed. In July, D and 

a neighbour washed her. She was by this time lying in her own excrement and covered in 

sores. Neither D could use a telephone and the neighbour failed to get another doctor to 

call. A social worker visited the house periodically to visit the son. She was not informed of 

Fanny’s condition. Fanny died in August 1975 from infected bed sores (toxaemia) arising from 

prolonged immobilization. Her condition was one of terrible squalor. Maggots were found 

in some of her sores. Her mattress was soaked in urine and excrement. The bedding had not 

been changed for weeks. Medical evidence suggested that Fanny might have survived had 

she received medical attention after being washed in July. Mr. Stone and Mrs. Dobinson were 

charged with manslaughter.

Lane LJ:

‘There is no dispute, broadly speaking, as to the matters on which the jury must be satisfi ed 
before they can convict of manslaughter in circumstances such as the present. They are (1) 
that the defendant undertook the care of a person who by reason of age or infi rmity was unable 
to care for himself; (2) that the defendant was grossly negligent in regard to his duty of care; 
(3) that by reason of such negligence the person died. . . . 

At the close of the Crown’s case submissions were made to the judge that there was no, or no 
suffi  cient, evidence that the appellants, or either of them, had chosen to undertake the care 
of Fanny.

[Counsel for the appellant] amplifi ed the ground somewhat by submitting that the evidence 
which the judge had suggested to the jury might support the assumption of a duty by the appel-
lants did not, when examined, succeed in doing so. He suggested that the situation here was 
unlike any reported case. Fanny came to this house as a lodger. Largely, if not entirely due 
to her own eccentricity and failure to look after herself or feed herself properly, she became

‘There is no dispute, broadly speaking, as to the matters on which the jury must be satisfi ed 
before they can convict of manslaughter in circumstances such as the present. They are (1) 
that the defendant undertook the care of a person who by reason of age or infi rmity was unable 
to care for himself; (2) that the defendant was grossly negligent in regard to his duty of care; 
(3) that by reason of such negligence the person died. . . .

At the close of the Crown’s case submissions were made to the judge that there was no, or no 
suffi  cient, evidence that the appellants, or either of them, had chosen to undertake the care 
of Fanny.

[Counsel for the appellant] amplifi ed the ground somewhat by submitting that the evidence 
which the judge had suggested to the jury might support the assumption of a duty by the appel-
lants did not, when examined, succeed in doing so. He suggested that the situation here was 
unlike any reported case. Fanny came to this house as a lodger. Largely, if not entirely due 
to her own eccentricity and failure to look after herself or feed herself properly, she became
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increasingly infi rm and immobile and eventually unable to look after herself. Is it to be said, 
asks counsel for the appellants rhetorically, that by the mere fact of becoming infi rm and help-
less in these circumstances, she casts a duty on her brother and Mrs Dobinson to take steps 
to have her looked after or taken to hospital? The suggestion is that, heartless though it may 
seem, this is one of those situations where the appellants were entitled to do nothing; where 
no duty was cast on them to help, any more than it is cast on a man to rescue a stranger from 
drowning, however easy such a rescue might be.

The court rejects that proposition. Whether Fanny was a lodger or not she was a blood relation 
of the appellant Stone; she was occupying a room in his house; Mrs. Dobinson had undertaken 
the duty of trying to wash her, of taking such food to her as she required. There was ample 
evidence that each appellant was aware of the poor condition she was in by mid- July. It was 
not disputed that no eff ort was made to summon an ambulance or the social services or the 
police . . . A social worker used to visit [Stone]. No word was spoken to him. All these were mat-
ters which the jury were entitled to take into account when considering whether the necessary 
assumption of a duty to care for Fanny had been proved.

This was not a situation analogous to the drowning stranger. They did make eff orts to care. 
They tried to get a doctor, they tried to discover the previous doctor. Mrs. Dobinson helped with 
the washing and the provision of food. All these matters were put before the jury in terms which 
we fi nd it impossible to fault. The jury were entitled to fi nd that the duty had been assumed. 
They were entitled to conclude that once Fanny became helplessly infi rm, as she had by 19 
July, the appellants were, in the circumstances, obliged either to summon help or else to care 
for Fanny themselves . . . ’

Appeal dismissed. Stone sentenced to 12 months’ suspended imprisonment. Dobinson sen-
tenced to 18 months’ suspended sentence.

NOTE

1. The court found that a duty of care by the Ds towards V had been established by the 

voluntary assumption of responsibility for a person who was incapable of looking after 

herself. This was so despite relatively insignifi cant assistance and little evidence that it was 

undertaken voluntarily.

 The duty of care required by manslaughter is based on tort law. It is wider than, but inclu-

sive of, the duty to act for the purposes of omissions liability for it can also include grossly 

negligent positive acts.

2. The two unfortunate defendants were therefore convicted of one of the most serious 

offences in the criminal justice system. The judgment was described as ‘judicial cruelty’ 

by G. Williams in ‘Criminal Omissions—The Conventional View’ [1991] 107 LQR, at 90. It 

raised a number of problems.

3. The court said that there could be no conviction unless there was a duty of care. The court 

identifi ed such a duty on the basis that Fanny was a blood relative of Mr. Stone and that 

the Ds had assumed responsibility for her. The basis of the latter was that she occupied a 

room in Mr. Stone’s house and Mrs. Dobinson had attempted to wash her and take her 

food. This is what distinguished the situation of the drowning stranger and the passive 

observer. But the underlying rationale of this duty is unclear if you look at each of those 

reasons in turn.

increasingly infi rm and immobile and eventually unable to look after herself. Is it to be said, 
asks counsel for the appellants rhetorically, that by the mere fact of becoming infi rm and help-
less in these circumstances, she casts a duty on her brother and Mrs Dobinson to take steps 
to have her looked after or taken to hospital? The suggestion is that, heartless though it may 
seem, this is one of those situations where the appellants were entitled to do nothing; where 
no duty was cast on them to help, any more than it is cast on a man to rescue a stranger from 
drowning, however easy such a rescue might be.

The court rejects that proposition. Whether Fanny was a lodger or not she was a blood relation 
of the appellant Stone; she was occupying a room in his house; Mrs. Dobinson had undertaken 
the duty of trying to wash her, of taking such food to her as she required. There was ample 
evidence that each appellant was aware of the poor condition she was in by mid- July. It was 
not disputed that no eff ort was made to summon an ambulance or the social services or the 
police . . . A social worker used to visit [Stone]. No word was spoken to him. All these were mat-
ters which the jury were entitled to take into account when considering whether the necessary 
assumption of a duty to care for Fanny had been proved.

This was not a situation analogous to the drowning stranger. They did make eff orts to care. 
They tried to get a doctor, they tried to discover the previous doctor. Mrs. Dobinson helped with 
the washing and the provision of food. All these matters were put before the jury in terms which 
we fi nd it impossible to fault. The jury were entitled to fi nd that the duty had been assumed. 
They were entitled to conclude that once Fanny became helplessly infi rm, as she had by 19 
July, the appellants were, in the circumstances, obliged either to summon help or else to care 
for Fanny themselves . . . ’

Appeal dismissed. Stone sentenced to 12 months’ suspended imprisonment. Dobinson sen-
tenced to 18 months’ suspended sentence.
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Read the following extract from ‘The Scope of Criminal Liability for Omissions’ (1989) 105 

LQR 424 by A. Ashworth:

 ‘The relationship of parent to child is the strongest case for a general duty. How many 

other relationships should be treated in the same way is a matter for debate. A duty 

towards one’s spouse might appear uncontroversial, but a duty towards one’s parents 

begins to reach the boundaries of practicality and desirability for legal obligation. It 

is one thing to maintain that a person has a legal duty towards a parent who lives in 

the same house; it is another thing to argue that a person has a legal duty towards a 

parent who lives alone in the next street, or the next town, or many miles away. Thus 

with parents, as indeed with husband and wife (who may also be living apart), there 

should be a proximate requirement of living in the same household before a legal duty 

is imposed.

 The pragmatism of the “same household” limitation may be accepted, but it remains to 

decide what family relationships should be covered. If the duty were to extend to any 

member of the family living in the household, this would go against nineteenth cen-

tury cases like R v Smith (1826) 2 C & P 449 which denied any duty towards a mentally 

disturbed adult brother and R v Shepherd (1862) 9 Cox CC 123 which denied any duty 

toward a daughter aged 18, but would tend to support the more modern cases such as R 

v Chatterway (1922) 17 Cr App R 7 which imposed a duty towards a daughter aged 25 and 

R v Stone & Dobinson [1977] . . . which accepted a duty towards an elderly sister. Indeed, 

one might go further and inquire whether the family relationship should be accorded such 

signifi cance, rather than simply membership of the same household. Would this mean 

that the house- owner whose lodger becomes ill has no duty to call for medical assistance? 

Would it also confi rm the acquittal in the famous American case of People v Beardsley 

(1907) 113 NW 1128 (Michigan), where a woman who spent the weekend with D took an 

overdose of tablets and D, knowing that she was in a serious condition, simply arranged 

for her to be carried to another apartment, where she subsequently died? These are dif-

fi cult cases, and they raise the question whether there is any defensible line which can be 

drawn short of a duty of common humanity owed to any person who is seen or known to 

be in need of urgent assistance. . . . 

 The “same household” criterion should be accepted as a pragmatic starting point, even 

though it is itself somewhat vague in its application. Its advantages are that it covers de 

facto relationships as well as those by marriage – for de facto relationships can be no 

less permanent and reciprocal – and that it extends to brothers, sisters, aunts and uncles 

in circumstances where their physical proximity to D is established. As with the cases of 

“prior dangerous act”, it is the elements of presence and special relationship to the victims 

or event which indicate the citizen(s) with the duty. As it stands, the “member of the same 

household” criterion would impose no obligation on Mr Beardsley towards his weekend 

paramour, or on the host towards the dinner guest or the “friend” staying overnight. An 

exception should probably be made for a tenant, lodger or other paying guest. This would 

bring further borderline problems.’

The scope of this duty might therefore be considered somewhat uncertain.

Several other questions are posed by the case: If we are to take reasonable steps to assist, 

how is this to be assessed and from whose point of view? Given that the duty arose by 

assumption, might it have been avoided by making no effort whatsoever to assist? Was the 

defendant’s omission the cause of death or Fanny’s mental illness? The defendants may have 
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neglected Fanny but did they kill her? Why should those least able to assist be pinned with 

responsibility when others from the community ought to have intervened?

thinking point 2.2

A child jumps into a swimming pool and gets into diffi culty. The following people observe 

the child drowning but fail to save her. Who amongst them would commit a criminal 

offence if she drowned?

Mother/lifeguard/neighbour/mother’s cohabitee/relative by marriage (such as a half-

 brother or uncle)/cousin/baby- sitter/teacher/stranger.

A case relied on in Dobinson was the following:

R v Instan ●  [1893] 1 QB 450 COURT FOR CROWN CASES RESERVED

A 73- year- old woman died as a result of untreated gangrene in her leg with which she had 

suddenly become ill. D was her niece who lived with her. D failed to obtain medical help or 

to nurse or feed her during the last 12 days of her life yet continued to eat her aunt’s food. 

D was charged and convicted of manslaughter.

Lord Coleridge CJ:

‘It would not be correct to say that every moral obligation involves a legal duty; but every legal 
duty is founded on a moral obligation. A legal common law duty is nothing else than the enforc-
ing by law of that which is a moral obligation without legal enforcement. There can be no ques-
tion in this case that it was the clear duty of the prisoner to impart to the deceased so much 
as was necessary to sustain life of the food which she from time to time took in, and which 
was paid for by the deceased’s own money for the purpose of the maintenance of herself and 
the prisoner; it was only through the instrumentality of the prisoner that the deceased could 
get the food. There was, therefore, a common law duty imposed upon the prisoner which she 
did not discharge. . . . The prisoner was under a moral obligation to the deceased from which 
arose a legal duty towards her; that legal duty the prisoner has wilfully and deliberately left 
unperformed, with the consequence that there has been an acceleration of the death of the 
deceased owing to the non- performance of that legal duty.’

The basis of the duty here was a moral one: the assumption of a responsibility by the niece 

for the aunt. But there was also a contractual dimension: the responsibility arose from the 

contract between them that the aunt would pay for the provision of food for them both.

A duty to act by voluntary assumption of responsibility has been recognised in other cases 

which support the principle that those engaged in dangerous activities assume a responsibil-

ity to one another. The activity may be lawful, such as a dangerous sport, or unlawful, such 

as drug- taking:

R v Khan (R) & Khan (T) ●  [1998] CRIM LR 830 COURT OF APPEAL

Two Ds were charged with murder and supplying heroin to a 15- year- old prostitute (V) in a 

fl at. She snorted and swallowed 10 times the therapeutic dose and two times the normal use 

thinking point 2.2

A child jumps into a swimming pool and gets into diffi culty. The following people observe 

the child drowning but fail to save her. Who amongst them would commit a criminal 

offence if she drowned?

Mother/lifeguard/neighbour/mother’s cohabitee/relative by marriage (such as a half-

brother or uncle)/cousin/baby- sitter/teacher/stranger.

‘It would not be correct to say that every moral obligation involves a legal duty; but every legal 
duty is founded on a moral obligation. A legal common law duty is nothing else than the enforc-
ing by law of that which is a moral obligation without legal enforcement. There can be no ques-
tion in this case that it was the clear duty of the prisoner to impart to the deceased so much 
as was necessary to sustain life of the food which she from time to time took in, and which 
was paid for by the deceased’s own money for the purpose of the maintenance of herself and 
the prisoner; it was only through the instrumentality of the prisoner that the deceased could 
get the food. There was, therefore, a common law duty imposed upon the prisoner which she 
did not discharge. . . . The prisoner was under a moral obligation to the deceased from which 
arose a legal duty towards her; that legal duty the prisoner has wilfully and deliberately left 
unperformed, with the consequence that there has been an acceleration of the death of the 
deceased owing to the non- performance of that legal duty.’
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for an experienced heroin user. She immediately began to cough and splutter and then went 

into a coma. The Ds left V in the fl at alone and returned next day to fi nd her dead. Medical 

evidence suggested that had she received treatment at any time prior to death, she would 

probably have survived. Ds were convicted of manslaughter and appealed.

The Court of Appeal explained that manslaughter by omission was in reality gross negligence 

manslaughter arising by breach of duty. There must be a pre- existing duty to act. The judge 

did not decide that this was such a case nor did he decide that the evidence established 

a duty.

Swinton Thomas LJ:

‘. . . To extend the duty to summon medical assistance to a drug dealer who supplies heroin 
to a person who subsequently dies on the facts of this case would undoubtedly enlarge the 
class of persons to whom, on previous authority, such a duty may be owed. It may be cor-
rect to hold that such a duty does arise . . .’ Appeals allowed.

Omissions liability is concerned with the situations in which a duty to act exists, breach of 

which will produce potential liability for a range of offences of which manslaughter is one. 

There are four basic criteria of gross negligence manslaughter: a duty of care, breach of the 

duty so as to give rise to a risk of death, causation and a fi nding of gross negligence.

The court in Khan held that whether there was evidence capable of establishing a duty was 

essentially for the jury to decide. It did not decide that a duty inevitably arises in drug death 

cases. As we shall see in Chapter 7 (Manslaughter by Gross Negligence’, p 339) this approach 

has been changed by the case of (Gemma Evans [2009] EWCA Crim 650, which held that 

the existence of a duty of care is a question of law (see Chapter 7 ‘Manslaughter by Gross 

Negligence’, p 339).

thinking point 2.3

Do you think a duty should exist between drug suppliers and users?

What is the difference, if any, between Khan and Stone & Dobinson?

It was not long before the courts did fi nd the existence of a duty in similar dangerous 

circumstances:

R v Ruff el ●  [2003] EWCA CRIM 122 COURT OF APPEAL

V had injected heroin at D’s house and had become unwell. D made attempts to revive him 

that night by splashing water on his face, placing him by a radiator and wrapping him in tow-

els, but early the following morning the victim was still unwell. D put him outside the house 

and rang V’s mother. She asked him to take V back inside the house but D left him there, 

went back inside and fell asleep. V was later found dead, the cause of death being identifi ed 

as opiate intoxication and hypothermia, the temperature having dropped to 6 degrees. D 

was convicted of manslaughter. It was held that the offence had involved either a direct act 

and/or omission.

‘. . . To extend the duty to summon medical assistance to a drug dealer who supplies heroin 
to a person who subsequently dies on the facts of this case would undoubtedly enlarge the 
class of persons to whom, on previous authority, such a duty may be owed. It may be cor-
rect to hold that such a duty does arise . . .’ Appeals allowed.

thinking point 2.3

Do you think a duty should exist between drug suppliers and users?

What is the difference, if any, between Khan and Stone & Dobinson?
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His Honour Judge Fawcus:

‘The learned judge considered the arguments put before him on that basis and came to the 
conclusion that the way in which the Crown put the case, namely that the deceased was a 
guest of the appellant in the appellant’s family home and that he was a friend – one thing he 
did say to the police when he was fi rst taxed of this matter was that the deceased was a friend 
of his – and that he had taken upon himself the duty of trying to revive him after what had hap-
pened, the learned judge felt that that created a suffi  cient nexus to give rise, if the jury thought 
it right to do so, to a duty of care.

What followed, of course, was putting the deceased outside, and that clearly gave rise to the 
situation in which the jury could consider whether there had been a breach of that duty.’

It is unclear why D’s efforts to care for a guest should give rise to a duty to act rendering the 

D liable to such a serious offence. A duty of responsibility towards guests who make up their 

own minds to engage in dangerous occupations considerably expands the net of potential 

criminal liability. Perhaps D had a moral duty to call for medical assistance but should this 

failure have rendered him guilty of manslaughter?

Close or special relationship giving rise to a duty to act

Although there is no general duty to assist strangers, there is a duty to assist those with 

whom we have a close or special relationship. However, there is no defi nitive list of relation-

ships giving rise to a duty to act. The law has developed on a case- by- case basis. It is clear 

that it is for the judge to decide whether the evidence is capable of giving rise to a duty and 

the jury decides whether a duty exists on the facts. However, the underlying principles of this 

type of duty are again somewhat uncertain. The following cases establish that a duty to act 

exists between:

Parents and children

R v Gibbons & Proctor ●  (1918) 13 CR APP R 134 COURT OF APPEAL

A father (Gibbons) and his female partner (Proctor) were convicted of murdering Gibbons’ 

daughter by starving her to death. Proctor was held to have assumed a duty towards the girl 

since she had used all Gibbons’ regular earnings in order to buy food. Both were held to have 

intended to cause her grievous bodily harm. There was evidence that Proctor hated the child 

and hit her. Gibbons knew of this and neglected to do anything to assist the child. Both were 

held to owe a duty to the child on the basis of Instan (‘Voluntary assumption of a duty to act’, 

p 54). Gibbons owed a duty by virtue of his relationship. Proctor owed a duty by virtue of her 

moral and contractual obligation.

R v Lowe ●  [1973] QB 702 QUEEN’S BENCH DIVISION

A father of low intelligence failed to call a doctor when his nine- week- old daughter fell ill. She 

died 10 days later from dehydration and emaciation. He was convicted of wilful neglect of a 

child under 16 contrary to s1(1) Children and Young Persons Act 1933:

‘If any person who has attained the age of sixteen years and has responsibility for any child or 
young person under that age, wilfully assaults, ill- treats, neglects, abandons, or exposes him,

‘The learned judge considered the arguments put before him on that basis and came to the 
conclusion that the way in which the Crown put the case, namely that the deceased was a 
guest of the appellant in the appellant’s family home and that he was a friend – one thing he 
did say to the police when he was fi rst taxed of this matter was that the deceased was a friend 
of his – and that he had taken upon himself the duty of trying to revive him after what had hap-
pened, the learned judge felt that that created a suffi  cient nexus to give rise, if the jury thought 
it right to do so, to a duty of care.

What followed, of course, was putting the deceased outside, and that clearly gave rise to the 
situation in which the jury could consider whether there had been a breach of that duty.’

‘If any person who has attained the age of sixteen years and has responsibility for any child or 
young person under that age, wilfully assaults, ill- treats, neglects, abandons, or exposes him,
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or causes or procures him to be assaulted, ill- treated, neglected, abandoned, or exposed, in 
a manner likely to cause him unnecessary suff ering or injury to health . . . that person shall be 
guilty of [an off ence] . . .’

You might be able to identify this as a conduct crime creating a statutory duty between par-

ent and child under 16. The offence is one of wilful act or negligent omission which requires, 

in addition, either intention or recklessness as to the subsequent harm. Mere negligence is 

insuffi cient.

Mr. Lowe was also charged with unlawful and dangerous act manslaughter but the court 

held that a negligent omission could not fulfi l the necessary act. This seems to have been 

confi rmed by Stone & Dobinson where D’s failure to ensure Fanny’s health was considered to 

amount to recklessness or gross negligence which represents a far higher level of culpability 

than mere negligence.

There is no statutory duty on parents to care for their children over the age of 16. The com-

mon law will intercede however and impose a duty by virtue of the close nature of the rela-

tionship or by assumption of responsibility.

Husband and wife, perhaps also close family members and relatives

R v Hood ●  [2004] 1 CR APP R (S) 73 COURT OF APPEAL

D was the husband of V and her sole carer. She had suffered for several years from diabe-

tes and osteoporosis causing her bones to become brittle. She broke a number of bones 

in a fall but was reluctant to go to hospital. D failed to summon help for three weeks. She 

was admitted to hospital in a debilitated state and died from an infection due to her gen-

erally poor health. It was observed that her level of care had been low. D was convicted 

of gross negligence manslaughter on the basis of an omission to care appropriately for 

his wife.

A duty will also probably arise in these relationships between:

Children and guardians or people having the care of children such as other relatives, child-• 

 minders or teachers.

Doctors/hospital authorities and patients. (See ‘Withholding medical treatment in the best • 

interests of the patient’, p 65.)

Participants in dangerous sports/activities.• 

thinking point 2.4

1.  F is the father of two children aged 10 and 3. He leaves them in the house for half an 

hour during the evening bath- time. The 10- year- old fetches a hairdryer and attempts 

to dry the hair of the 3- year- old whilst he is in the bath. The dryer falls into the water 

whilst it is switched on and the young child dies from electrocution. Has F committed 

the AR of any criminal offence/s?

2.  M is the mother of a 5- year- old girl, V. They take a friend of V to the countryside for a 

picnic. Whilst M sets out the food, V and the friend play on a nearby railway line. They 

are struck by a train and killed. Has M committed the AR of any offence/s?

or causes or procures him to be assaulted, ill- treated, neglected, abandoned, or exposed, in 
a manner likely to cause him unnecessary suff ering or injury to health . . . that person shall be 
guilty of [an off ence] . . .’

thinking point 2.4

1.  F is the father of two children aged 10 and 3. He leaves them in the house for half an

hour during the evening bath- time. The 10- year- old fetches a hairdryer and attempts

to dry the hair of the 3- year- old whilst he is in the bath. The dryer falls into the water 

whilst it is switched on and the young child dies from electrocution. Has F committed 

the AR of any criminal offence/s?

2.  M is the mother of a 5- year- old girl, V. They take a friend of V to the countryside for a

picnic. Whilst M sets out the food, V and the friend play on a nearby railway line. They 

are struck by a train and killed. Has M committed the AR of any offence/s?
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Creation of a situation of danger

This duty applies where D accidentally does an act which creates a dangerous situation but 

then deliberately or knowingly fails to counteract that danger so that harm is caused. D will 

only be convicted of an offence if relevant MR can also be proved:

R v Miller ●  [1983] 1 ALL ER 978 HOUSE OF LORDS

D was a squatter of a house in which he lay on a mattress, lit a cigarette and fell asleep. He 

awoke to fi nd the mattress on fi re. He failed to extinguish it and moved to another room 

where he continued to sleep. The house caught fi re and D had to be rescued; £800 worth 

of damage was caused. D was charged with arson under ss 1(1) and (3) Criminal Damage 

Act 1971. He did not deny MR (recklessness) but argued that his omission to extinguish a fi re 

which he had accidentally started did not amount to the AR of an offence. This was rejected 

by the court.

Lord Diplock:

‘. . . In the instant case . . . it is the use of the expression “actus reus” that is liable to mislead, 
since it suggests that some positive act on the part of the accused is needed to make him 
guilty of a crime and that a failure or omission to act is insuffi  cient to give rise to criminal liabil-
ity unless some express provision in the statute that creates the off ence so provides. . . . 

The fi rst question to be answered where a completed crime of arson is charged is: “Did a physi-
cal act of the accused start the fi re which spread and damaged property belonging to another 
(or did his act cause an existing fi re which he had not started but which would otherwise have 
burnt itself out harmlessly, to spread and damage property belonging to another]?” . . . The 
fi rst question is a pure question of causation; it is one of fact to be decided by the jury in a trial 
upon indictment. It should be answered “No” if, in relation to the fi re during the period starting 
immediately before its ignition and ending with its extinction, the role of the accused was at no 
time more than that of a passive bystander. In such a case the subsequent questions to which 
I shall be turning would not arise. The conduct of the parabolical priest and Levite on the road 
to Jericho may have been indeed deplorable, but English law has not so far developed to the 
stage of treating it as criminal; and if it ever were to do so there would be diffi  culties in defi ning 
what should be the limits of the off ence.

If on the other hand the question, which I now confi ne to: “Did a physical act of the accused start 
the fi re which spread and damaged property belonging to another?” is answered “Yes” . . . the 
conduct of the accused, throughout the period from immediately before the moment of igni-
tion to the completion of the damage to the property by fi re, is relevant; so is his state of mind 
throughout that period.

Since arson is a result- crime the period may be considerable, and during it the conduct of the 
accused that is causative of the result may consist not only of his doing physical acts which 
cause the fi re to start or spread but also of his failing to take measures that lie within his power 
to counteract the danger that he has himself created. And if his conduct, active or passive, 
varies in the course of the period, so may his state of mind at the time of each piece of conduct. 
If at the time of any particular piece of conduct by the accused that is causative of the result, 
the state of mind that actuates his conduct falls within the description of one or other of the 
states of mind that are made a necessary ingredient of the off ence of arson by section 1(1) 
of the Criminal Damage Act 1971 . . . I know of no principle of English criminal law that would

‘. . . In the instant case . . . it is the use of the expression “actus reus” that is liable to mislead, 
since it suggests that some positive act on the part of the accused is needed to make him 
guilty of a crime and that a failure or omission to act is insuffi  cient to give rise to criminal liabil-
ity unless some express provision in the statute that creates the off ence so provides. . . . 

The fi rst question to be answered where a completed crime of arson is charged is: “Did a physi-
cal act of the accused start the fi re which spread and damaged property belonging to another 
(or did his act cause an existing fi re which he had not started but which would otherwise have 
burnt itself out harmlessly, to spread and damage property belonging to another]?” . . . The 
fi rst question is a pure question of causation; it is one of fact to be decided by the jury in a trial 
upon indictment. It should be answered “No” if, in relation to the fi re during the period starting 
immediately before its ignition and ending with its extinction, the role of the accused was at no 
time more than that of a passive bystander. In such a case the subsequent questions to which 
I shall be turning would not arise. The conduct of the parabolical priest and Levite on the road 
to Jericho may have been indeed deplorable, but English law has not so far developed to the 
stage of treating it as criminal; and if it ever were to do so there would be diffi  culties in defi ning 
what should be the limits of the off ence.

If on the other hand the question, which I now confi ne to: “Did a physical act of the accused start 
the fi re which spread and damaged property belonging to another?” is answered “Yes” . . . the 
conduct of the accused, throughout the period from immediately before the moment of igni-
tion to the completion of the damage to the property by fi re, is relevant; so is his state of mind 
throughout that period.

Since arson is a result- crime the period may be considerable, and during it the conduct of the 
accused that is causative of the result may consist not only of his doing physical acts which 
cause the fi re to start or spread but also of his failing to take measures that lie within his power 
to counteract the danger that he has himself created. And if his conduct, active or passive, 
varies in the course of the period, so may his state of mind at the time of each piece of conduct. 
If at the time of any particular piece of conduct by the accused that is causative of the result, 
the state of mind that actuates his conduct falls within the description of one or other of the 
states of mind that are made a necessary ingredient of the off ence of arson by section 1(1) 
of the Criminal Damage Act 1971 . . . I know of no principle of English criminal law that would
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prevent his being guilty of the off ence created by that subsection. Likewise, I see no rational 
ground for excluding from conduct capable of giving rise to criminal liability, conduct which 
consists of failing to take measures that lie within one’s power to counteract a danger that one 
has oneself created, if at the time of such conduct one’s state of mind is such as constitutes a 
necessary ingredient of the off ence. I venture to think that the habit of lawyers to talk of “actus 
reus”, suggestive as it is of action rather than inaction, is responsible for any erroneous notion 
that failure to act cannot give rise to criminal liability in English law. . . . 

I cannot see any good reason why, so far as liability under criminal law is concerned, it should 
matter at what point of time before the resultant damage is complete a person becomes aware 
that he has done a physical act which whether or not he appreciated that it would at the time 
when he did it, does in fact create a risk that property of another will be damaged; provided 
that, at the moment of awareness, it lies within his power to take steps, either himself or by 
calling for the assistance of the fi re brigade if this be necessary, to prevent or minimise the 
damage to the property at risk. . . . 

[The theory of the continuing act] [w]hen applied to cases where a person has unknowingly 
done an act which sets in train events that, when he becomes aware of them present an obvi-
ous risk that property belonging to another will be damaged, both theories [ie: the continuing 
act and duty theory] lead to an identical result; and since what your Lordships are concerned 
with is to give guidance to trial judges in their task of summing up to juries, I would for this pur-
pose adopt the duty theory as being the easier to explain to a jury; though I would commend the 
use of the word “responsibility”, rather than “duty” which is more appropriate to civil than to 
criminal law since it suggests an obligation owed to another person, ie: the person to whom the 
endangered property belongs, whereas a criminal statute defi nes combinations of conduct 
and state of mind which render a person liable to punishment by the State itself.’

NOTE

1. The House of Lords held that the creation of a risk of harm or danger gives rise to a duty 

to take reasonable steps to eliminate the risk provided D is aware of the risk. Failure to do 

so amounts to a breach of duty and this forms the AR of an offence.

2. The duty arises where the risk of danger has been initiated by a physical act which D per-

sonally creates. There is no need for the originating act to be criminal in nature.

 But the question arises as to whether the duty would arise where the sequence of events 

had been started not by a physical act but by an omission. The distinction between an 

act and omission is far from clear (see Bland, ‘Withholding medical treatment in the best 

interests of the patient’, p 65) but this case assumed the requirement of an act. What if the 

events had begun not by D but by the act of someone for whom D was responsible? These 

are unanswered questions.

3. The case decided that D’s conduct, consisting of acts and omissions, caused the harm. We 

will look at causation in the next section.

4.  At the time, criminal damage could be committed without realisation of the risk of harm 

(see Chapter 3, ‘Recklessness’, p 136). However, the House of Lords held that the duty to 

take reasonable steps will only arise where D is aware of the risk of danger created. The 

recent case of Evans [2009], p 64, held that a duty can arise where D knew, or ought to 

have known, of the risk.
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5. D’s conduct was of a continuing nature, from lighting the cigarette to ignoring the resul-

ting fi re. The court preferred the duty principle to that of the continuing act as in Fagan 

[1969] (‘Coincidence of AR and MR in time and the continuing act exception’, p 47) where 

D inadvertently parked on a police offi cer’s foot and then refused to move for a minute 

or two after realising the harm. However, the continuing act principle still appears to be 

relevant to homicide cases (Le Brun [1991]).

In the next case the court was presented with a choice between the continuing act theory or 

a duty arising from the creation of a dangerous situation. Following Miller, it chose to adopt 

the duty principle:

DPP v Santana- Bermudez ●  [2003] EWHC 2908, [2004] CRIM LR 471 DIVISIONAL COURT

A police woman informed D that she intended to conduct a body search because she sus-

pected him of being a ticket tout. He turned out his pockets. Among the contents were 

syringes without needles. She asked D twice whether that was all and he replied ‘Yes’. The 

police woman pricked her fi nger on a hypodermic needle in D’s jacket pocket. D smirked and 

produced another needle from a trouser pocket. He was charged with actual bodily harm 

under s47 Offences Against the Person Act 1861. Although it was not material to the case, 

a blood sample from D proved positive for HIV and hepatitis C. The magistrates’ and Crown 

Court accepted that the evidence failed to disclose a positive act. Fagan [1969] had held 

that there could be no assault by omission. The DPP appealed by way of case stated to the 

Divisional Court against acquittal on the basis of Miller and other assault authorities.

Kay J:

‘A great deal of undesirable complexity has bedevilled our criminal law as a result of quasi 
theological distinctions between acts and omissions. Some of the illogicality is identifi ed in 
Smith and Hogan, Criminal Law, 10th Edition, pages 46 to 52. In my judgment, and without the 
need to express oneself in the language of universal principle, the authorities of Roberts, K 
and Miller support the following proposition: where someone (by act or word or a combination 
of the two) creates a danger and thereby exposes another to a reasonably foreseeable risk 
of injury which materialises, there is an evidential basis for the actus reus of an assault occa-
sioning actual bodily harm. It remains necessary for the prosecution to prove an intention to 
assault or appropriate recklessness.

In the present case, if (as the court implicitly found) the respondent, by giving PC Hill a dis-
honest assurance about the contents of his pockets, thereby exposed her to a reasonably 
foreseeable risk of an injury which materialised, it was erroneous of the court to conclude 
that there was no evidential basis for the actus reus of assault occasioning actual bodily harm. 
For my part I would answer the question posed in the negative – the court was not correct to 
accede to the submission of no case to answer. I would therefore allow the appeal but without 
further order.’

NOTE

This case did not explicitly decide that one could commit the AR of assault by omission. Both 

the Fagan continuing act theory and the Miller duty principle (omissions) were presented 

‘A great deal of undesirable complexity has bedevilled our criminal law as a result of quasi 
theological distinctions between acts and omissions. Some of the illogicality is identifi ed in 
Smith and Hogan, Criminal Law, 10th Edition, pages 46 to 52. In my judgment, and without the 
need to express oneself in the language of universal principle, the authorities of Roberts, K 
and Miller support the following proposition: where someone (by act or word or a combination 
of the two) creates a danger and thereby exposes another to a reasonably foreseeable risk 
of injury which materialises, there is an evidential basis for the actus reus of an assault occa-
sioning actual bodily harm. It remains necessary for the prosecution to prove an intention to 
assault or appropriate recklessness.

In the present case, if (as the court implicitly found) the respondent, by giving PC Hill a dis-
honest assurance about the contents of his pockets, thereby exposed her to a reasonably 
foreseeable risk of an injury which materialised, it was erroneous of the court to conclude 
that there was no evidential basis for the actus reus of assault occasioning actual bodily harm. 
For my part I would answer the question posed in the negative – the court was not correct to 
accede to the submission of no case to answer. I would therefore allow the appeal but without 
further order.’
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to the court. The decision is based on Miller: that a duty arose by virtue of words, acts or a 

combination of both exposing another to the risk of injury. There are differences from Miller: 

there is no easily identifi able original physical act or clear explanation of any omission. The 

only possible positive act here was D’s original placing of the needles in his pocket but that 

might have been much earlier and it would be a strain to say that it was part of the same 

sequence of events. There were two words spoken, but this is not a physical act. The basis of 

the decision is therefore not entirely clear. One unresolved question is whether the decision 

implies that D was under a duty to inform the offi cer of the danger. A general duty to dis-

close information is unknown in English law. [NB: The D is cited in the Divisional Law report as 

‘Santa- Bermudez’ not as ‘Santana- Bermudez’ as appears in the Criminal Law Review.]

The Court of Appeal held in Gemma Evans that a failure by one half- sister to summon medical 

assistance for another to whom she had supplied heroin gives rise to a breach of this type of 

duty to act, (See also Chapter 7, ‘Manslaughter by Gross Negligence, p 339).

Gemma Evans ●  [2009] CRIM LR 631 COURT OF APPEAL

D supplied heroin to her half- sister, V, aged 16. V self- injected and overdosed. She felt and 

looked unwell. D and her mother had histories of heroin addiction. They recognised the symp-

toms of an overdose and knew of the danger to V’s life. They performed some acts to assist 

V during the evening. In particular they placed V in the recovery position, put her to bed and 

took turns during the night to see if she was alright. They did not want to call an ambulance 

for heroin had been purchased by D in breach of licence following release from a detention 

and training order for an offence of heroin possession. Although V appeared better during the 

evening, by the next morning she was dead. The judge directed the jury that D’s acts of care 

during the night were insuffi cient to amount to a duty by assumption of responsibility. The only 

matter capable of giving rise to a duty was whether D had acted as an intermediary, giving the 

drugs to her sister having purchased them from X. The jury convicted and D appealed.

Lord Judge LCJ:

‘The question in this appeal is not whether the appellant may be guilty of manslaughter for hav-
ing been concerned in the supply of the heroin which caused the deceased’s death. It is whether, 
notwithstanding that their relationship lacked the features of familial duty or responsibility 
which marked her mother’s relationship with the deceased, she was under a duty to take rea-
sonable steps for the safety of the deceased once she appreciated that the heroin she procured 
for her was having a potentially fatal impact on her health . . . . The duty necessary to found gross 
negligence manslaughter is plainly not confi ned to cases of a familial or professional relation-
ship between the defendant and the deceased. In our judgment, consistently with Adomako and 
the link between civil and criminal liability for negligence, for the purposes of gross negligence 
manslaughter, when a person has created or contributed to the creation of a state of aff airs 
which he knows, or ought reasonably to know, has become life threatening, a consequent duty 
on him to act by taking reasonable steps to save the other’s life will normally arise.’

NOTE

The Court of Appeal held that D was under a duty by virtue of the principle in R v Miller 

[1983] 2 AC 161. She had created or contributed to a dangerous situation and recklessly 

failed to take any reasonable preventative steps for the safety of her sister as soon as she 

‘The question in this appeal is not whether the appellant may be guilty of manslaughter for hav-
ing been concerned in the supply of the heroin which caused the deceased’s death. It is whether, 
notwithstanding that their relationship lacked the features of familial duty or responsibility 
which marked her mother’s relationship with the deceased, she was under a duty to take rea-
sonable steps for the safety of the deceased once she appreciated that the heroin she procured 
for her was having a potentially fatal impact on her health . . . . The duty necessary to found gross 
negligence manslaughter is plainly not confi ned to cases of a familial or professional relation-
ship between the defendant and the deceased. In our judgment, consistently with Adomako and 
the link between civil and criminal liability for negligence, for the purposes of gross negligence 
manslaughter, when a person has created or contributed to the creation of a state of aff airs 
which he knows, or ought reasonably to know, has become life threatening, a consequent duty 
on him to act by taking reasonable steps to save the other’s life will normally arise.’
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realised that the heroin she had bought for her was having a potentially fatal effect on her 

health.

The duty was created not by supplying the drug, but by realising the danger, or failing to do 

so when she ought to have realised it, after her sister had lapsed into a coma. This was a novel 

extension of the Miller principle. It is possibly at odds with Lewin v CPS [2002] EWHC 1049 

where D was held not to be in breach of duty by leaving his intoxicated friend, whom he had 

driven home from a club on holiday in Spain, asleep in the car where he died in the summer 

heat. The duty lasted only so long as the car was in motion and ceased upon arriving at their 

destination. Death was not foreseen and V was an adult, not a child. True, death was not as 

high a possibility as in Evans, but it was surely a known risk, or ought to have been. Further 

clarifi cation is required on when such a duty comes to an end.

thinking point 2.5

D is in the middle of a long telephone conversation when she smells smoke coming from 

the kitchen. She had forgotten that half an hour ago she put food under the grill. She 

ignores the smell of smoke and continues talking. A fi re breaks out and spreads to an 

adjoining fl at. Z, a passer- by on the street below, watches but does nothing.

1. Have D or Z committed an offence?

2.  Would your answer differ if, whilst his mother was speaking on the telephone, the fi re 

had been started by D’s young son using a magnifying glass to refl ect sunlight on to the 

tablecloth to see what would happen?

Withholding medical treatment in the best interests 
of the patient
Act or omission?
Doctors owe patients a duty to preserve their lives by the provision of reasonable medical 

treatment. Can they be relieved of this duty where it is no longer in the best interests of the 

patient to be treated? This question was put to the test in the following case:

Airedale National Health Service Trust v Bland ●  [1993] 1 ALL ER 831, [1993] 2 WLR 316 
HOUSE OF LORDS

Tony Bland, a young man of 21, had been in a persistent vegetative state (PVS) for three and 

a half years following a severe crushed chest injury suffered in the 1989 Hillsborough football 

stadium disaster. Part of the stadium had collapsed. Due to severe overcrowding in tunnels 

and on the terraces, hundreds of people were trampled upon and crushed. 95 were killed. 

Since the disaster, Tony Bland had been in the care of the health authority. He had suffered 

brain damage resulting in the destruction of all the higher functions of his brain. The unani-

mous opinion of all the doctors who examined him was that he had no hope of recovery or 

improvement of any kind. He was fed artifi cially and mechanically by a naso- gastric tube 

which had been inserted through his nose and down into his stomach. His consultant decided 

that it would be appropriate to cease further treatment. Other distinguished consultants 

supported this view. It would mean withdrawing ventilation, artifi cial nutrition and hydration 

(ANH) and all further administration of antibiotics in the event of future infection except for 

thinking point 2.5

D is in the middle of a long telephone conversation when she smells smoke coming from 

the kitchen. She had forgotten that half an hour ago she put food under the grill. She 

ignores the smell of smoke and continues talking. A fi re breaks out and spreads to an

adjoining fl at. Z, a passer- by on the street below, watches but does nothing.

1. Have D or Z committed an offence?

2.  Would your answer differ if, whilst his mother was speaking on the telephone, the fi re 

had been started by D’s young son using a magnifying glass to refl ect sunlight on to the 

tablecloth to see what would happen?
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medication to enable Tony Bland to end his life with dignity and the least pain and distress. He 

would die by starvation within 10 to 14 days. The health authority applied to the High Court 

for a declaration that it be permitted to withdraw all life support and medical treatment from 

the patient. Tony Bland’s parents and family supported the application.

The Offi cial Solicitor representing Tony Bland argued that the health authority would be 

committing murder by either a positive act of discontinuance or by an omission to continue 

feeding and treatment which, in the circumstances of a duty of care (Stone & Dobinson), was 

criminal.

The Trust argued that ANH fell to be classifi ed as ‘medical treatment’ which could be law-

fully withdrawn if it was in the best interests of the patient. The doctors agreed that it was in 

Tony Bland’s best interests to be allowed to die. The declaration was granted and the Offi cial 

Solicitor appealed to the Court of Appeal which dismissed the appeal. The Offi cial Solicitor 

then appealed to the House of Lords. All of their lordships, Lords Keith, Goff, Lowry, Browne-

 Wilkinson and Mustill, dismissed the appeal.

Lord Goff:

‘In medicine, the cessation of breathing or of heartbeat is no longer death. By the use of a ven-
tilator, lungs which in the unaided course of nature would have stopped breathing can be made 
to breathe, thereby sustaining the heartbeat. Those, like Anthony Bland, who would previously 
have died through inability to swallow food can be kept alive by artifi cial feeding. This has led 
the medical profession to redefi ne death in terms of brain stem death, i.e., the death of that 
part of the brain without which the body cannot function at all without assistance. In some 
cases it is now apparently possible, with the use of the ventilator, to sustain a beating heart 
even though the brain stem, and therefore in medical terms the patient, is dead; “the venti-
lated corpse”.

I do not refer to these factors because Anthony Bland is already dead, either medically or 
legally. His brain stem is alive and so is he; provided that he is artifi cially fed and the waste 
products evacuated from his body by skilled medical care, his body sustains its own life. I 
refer to these factors in order to illustrate the scale of the problem which is presented by 
modern technological developments, of which this case is merely one instance. The physical 
state known as death has changed. In many cases the time and manner of death is no longer 
dictated by nature but can be determined by human decision. The life of Anthony Bland, in 
the purely physical sense, has been and can be extended by skilled medical care for a period 
of years.

To my mind, these technical developments have raised a wholly new series of ethical and 
social problems. What is meant now by “life” in the moral precept which requires respect 
for the sanctity of human life? If the quality of life of a person such as Anthony Bland is 
non- existent since he is unaware of anything that happens to him, has he a right to be sus-
tained in that state of living death and are his family and medical attendants under a duty 
to maintain it? If Anthony Bland has no such right and others no such duty, should society 
draw a distinction (which some would see as artifi cial) between adopting a course of action 
designed to produce certain death, on the one hand through the lack of food, and on the other 
from a fatal injection, the former being permissible and the latter (euthanasia) prohibited? If 
the withdrawal of life support is legitimate in the case of Anthony Bland, whose P.V.S. is very 
severe, what of others in this country also in P.V.S. (whom we were told numbered between 
1,000 and 1,500) and others suff ering from medical conditions having similar impact, e.g. the

‘In medicine, the cessation of breathing or of heartbeat is no longer death. By the use of a ven-
tilator, lungs which in the unaided course of nature would have stopped breathing can be made 
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 Guillain- Barré syndrome? Who is to decide, and according to what criteria, who is to live and 
who to die? What rights have the relatives of the patient in taking that decision?

Why is it that the doctor who gives his patient a lethal injection which kills him commits an 
unlawful act and indeed is guilty of murder, whereas a doctor who, by discontinuing life support, 
allows his patient to die, may not act unlawfully – and will not do so, if he commits no breach of 
duty to his patient? Professor Glanville Williams has suggested (see his Textbook of Criminal 
Law, 2nd ed. (1983), p. 282) that the reason is that what the doctor does when he switches off  
a life support machine “is in substance not an act but an omission to struggle,” and that “the 
omission is not a breach of duty by the doctor, because he is not obliged to continue in a hope-
less case.”

I agree that the doctor’s conduct in discontinuing life support can properly be categorised as an 
omission. It is true that it may be diffi  cult to describe what the doctor actually does as an omis-
sion, for example where he takes some positive step to bring the life support to an end. But dis-
continuation of life support is, for present purposes, no diff erent from not initiating life support 
in the fi rst place. In each case, the doctor is simply allowing his patient to die in the sense that he 
is desisting from taking a step which might, in certain circumstances, prevent his patient from 
dying as a result of his pre- existing condition; and as a matter of general principle an omission 
such as this will not be unlawful unless it constitutes a breach of duty to the patient.’

Lord Goff held that the withdrawal of ANH and further medical treatment was an omission 

and lawful. But to administer a drug to bring about death would be to cross the Rubicon 

between care of the living and euthanasia. Lord Mustill agreed.

Lord Mustill:

‘After much expression of negative opinions I turn to an argument which in my judgment is 
logically defensible and consistent with the existing law. In essence it turns the previous argu-
ment on its head by directing the inquiry to the interests of the patient, not in the termination 
of life but in the continuation of his treatment. It runs as follows. (i) The cessation of nour-
ishment and hydration is an omission not an act. (ii) Accordingly, the cessation will not be 
a criminal act unless the doctors are under a present duty to continue the regime. (iii) At the 
time when Anthony Bland came into the care of the doctors decisions had to be made about his 
care which he was unable to make for himself. In accordance with In Re F [1990] 2 AC 1 these 
decisions were to be made in his best interests. Since the possibility that he might recover still 
existed his best interests required that he should be supported in the hope that this would 
happen. These best interests justifi ed the application of the necessary regime without his 
consent. (iv) All hope of recovery has now been abandoned. Thus, although the termination of 
his life is not in the best interests of Anthony Bland, his best interests in being kept alive have 
also disappeared, taking with them the justifi cation for the non- consensual regime and the 
cor  relative duty to keep it in being. (v) Since there is no longer a duty to provide nourishment 
and hydration a failure to do so cannot be a criminal off ence. . . . 

[A]lthough in cases near the borderline the categorisation of conduct [as either an act or omis-
sion] will be exceedingly hard, I believe that nearer the periphery there will be many instances 
which fall quite clearly into one category rather than the other. In my opinion the present is 
such a case, and in company with Compton J. in Barber v. Superior Court of State of California, 
195 Cal.Rptr. 484, 490 amongst others I consider that the proposed conduct will fall into the 
category of omissions.

 Guillain- Barré syndrome? Who is to decide, and according to what criteria, who is to live and 
who to die? What rights have the relatives of the patient in taking that decision?

Why is it that the doctor who gives his patient a lethal injection which kills him commits an 
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allows his patient to die, may not act unlawfully – and will not do so, if he commits no breach of 
duty to his patient? Professor Glanville Williams has suggested (see his Textbook of Criminal 
Law, 2nd ed. (1983), p. 282) that the reason is that what the doctor does when he switches off  
a life support machine “is in substance not an act but an omission to struggle,” and that “the 
omission is not a breach of duty by the doctor, because he is not obliged to continue in a hope-
less case.”

I agree that the doctor’s conduct in discontinuing life support can properly be categorised as an 
omission. It is true that it may be diffi  cult to describe what the doctor actually does as an omis-
sion, for example where he takes some positive step to bring the life support to an end. But dis-
continuation of life support is, for present purposes, no diff erent from not initiating life support 
in the fi rst place. In each case, the doctor is simply allowing his patient to die in the sense that he 
is desisting from taking a step which might, in certain circumstances, prevent his patient from 
dying as a result of his pre- existing condition; and as a matter of general principle an omission 
such as this will not be unlawful unless it constitutes a breach of duty to the patient.’

‘After much expression of negative opinions I turn to an argument which in my judgment is 
logically defensible and consistent with the existing law. In essence it turns the previous argu-
ment on its head by directing the inquiry to the interests of the patient, not in the termination 
of life but in the continuation of his treatment. It runs as follows. (i) The cessation of nour-
ishment and hydration is an omission not an act. (ii) Accordingly, the cessation will not be 
a criminal act unless the doctors are under a present duty to continue the regime. (iii) At the 
time when Anthony Bland came into the care of the doctors decisions had to be made about his 
care which he was unable to make for himself. In accordance with In Re F [1990] 2 AC 1 these 
decisions were to be made in his best interests. Since the possibility that he might recover still 
existed his best interests required that he should be supported in the hope that this would 
happen. These best interests justifi ed the application of the necessary regime without his 
consent. (iv) All hope of recovery has now been abandoned. Thus, although the termination of 
his life is not in the best interests of Anthony Bland, his best interests in being kept alive have 
also disappeared, taking with them the justifi cation for the non- consensual regime and the 
cor  relative duty to keep it in being. (v) Since there is no longer a duty to provide nourishment 
and hydration a failure to do so cannot be a criminal off ence. . . . 

[A]lthough in cases near the borderline the categorisation of conduct [as either an act or omis-
sion] will be exceedingly hard, I believe that nearer the periphery there will be many instances 
which fall quite clearly into one category rather than the other. In my opinion the present is 
such a case, and in company with Compton J. in Barber v. Superior Court of State of California, 
195 Cal.Rptr. 484, 490 amongst others I consider that the proposed conduct will fall into the 
category of omissions.
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I therefore consider the argument to be soundly- based. Now that the time has come when 
Anthony Bland has no further interest in being kept alive, the necessity to do so, created by his 
inability to make a choice, has gone; and the justifi cation for the invasive care and treatment, 
together with the duty to provide it have also gone. Absent a duty, the omission to perform 
what had previously been a duty will no longer be a breach of the criminal law.’

NOTE

1. Although directly concerned with Anthony Bland and PVS, the judgment examined the 

wider issues regarding the criminal liability of doctors who withdraw artifi cial life support 

from living patients with no hope of recovery. The case raised the moral and ethical prob-

lem of euthanasia and the distinction between bringing life to an end by positive means, 

such as lethal injection, and letting die by the withdrawal of life support and medical 

treatment which the House classifi ed as an omission.

2. The House acknowledged that doctors owe a duty to do all that they reasonably can to 

keep their patients alive. An omission in breach of duty resulting in death could render a 

doctor criminally liable for murder.

3. Withdrawal of life support and other medical treatment in the best interests of the patient 

was held to be not an act but an omission. A positive act such as a lethal injection would 

constitute murder but the House held that an omission could not amount to murder 

unless it constituted a breach of duty.

4. A doctor may be absolved of the duty where the patient is in an irrecoverable, uncon-

scious condition and a clinical decision is made that it is in the best interests of the patient 

to discontinue treatment. It will only be in his best interests if the continuation would be 

intolerable from the patient’s point of view. Artifi cial nutrition, defi ned by Lord Goff as 

medical treatment, may be lawfully discontinued in such circumstances so as to allow a 

patient in a hopeless case to die with dignity and minimum distress.

5. Lord Mustill rejected the argument that because of incapacity or infi rmity one life is intrin-

sically worth less than another. This would be a dangerous step which could authorise 

active as well as passive killing. But he held that by looking at the effectiveness of continu-

ing the treatment, Tony Bland had no interest in being kept alive.

6. Reference was made in the judgment to the European Convention on Human Rights 

which guarantees the right to life (Article 2), the right to dignity (Article 3) and the right to 

autonomy (Article 8). The decision in the case was held to be consistent with those rights. 

The case pre- dated the incorporation of the ECHR into domestic law by the Human Rights 

Act 1998. The compatibility of the withdrawal of medical treatment under the HRA 1998 

has been endorsed in subsequent cases.

7. Criticisms of the Bland judgment:

The act/omission distinction

The case fuelled debate as to whether there was a moral distinction between killing by posi-

tive act and letting die by omission. The distinction was recognised in the case of Doctor 

Arthur [1985] Crim LR 705 which concerned the withdrawal of nutrition from a Down’s 

Syndrome baby, the baby having been rejected by its parents. The court held that a doctor 

has no right to kill a handicapped child, no matter how serious the medical condition. But 

I therefore consider the argument to be soundly- based. Now that the time has come when 
Anthony Bland has no further interest in being kept alive, the necessity to do so, created by his 
inability to make a choice, has gone; and the justifi cation for the invasive care and treatment, 
together with the duty to provide it have also gone. Absent a duty, the omission to perform 
what had previously been a duty will no longer be a breach of the criminal law.’
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there was a difference between killing through lethal injection and allowing nature to take 

its course through not operating or withholding food if the parents did not wish the child to 

survive. This would be an omission and could not amount to murder unlike a positive act.

But could withdrawal of treatment be equally classifi ed as a positive act, particularly the with-

drawal of artifi cial feeding to which one might be entitled as a basic right?

The act/omission distinction in respect of the withdrawal of feeding was criticised as a distor-

tion: see this extract from D. Morgan, ‘The Greatest Danger’ NLJ, 27 November 1992, at 1652 

in commenting on the High Court decision in Bland:

‘Shifting conceptual notions of causation, doing violence to common understanding 

of basic human activities – such as feeding – does not seem a wise or acceptable way 

to proceed. Withdrawing nutrition and hydration can have only one eff ect, indeed it is 

intended to have one eff ect – to kill the patient. “Good medical practice” is again allowed 

to dictate what legally amounts to death, in parallel with the expansion from total circu-

latory death to encompass brain stem death without a jot of legislative ink or a drop of 

judicial blood.’

Others argued that it would be kinder to give such patients a lethal injection rather than 

letting them starve to death. In the case of the separation of the conjoined twins (Re A 

(Conjoined Twins) [2001 2 WLR 480]: Chapter 6, ‘Unlawful Killing’, p 275) Ward LJ in the 

Court of Appeal held the act/omission distinction to be without foundation. Thus, it would 

be murder to kill by either method but the act would not be unlawful if a good defence 

could be established. Re A, being a decision of a lower court cannot, of course, overrule 

Bland.

The sanctity of life

Critics of the decision in Bland said that the decision was in breach of the ‘sanctity of life’ 

principle. This principle, whilst admitting that a doctor does not have to save life at all costs, 

rejects the argument that a life or death decision can be taken according to the quality of 

the patient’s life. What is required is an evaluation of the ‘worthwhileness’ of the proposed 

treatment. Lord Mustill’s judgment comes closest to this reasoning. A PVS patient is not 

clinically dead but has lost all cognitive function so as to be entirely dependent on medical 

support. A PVS patient does not experience the intolerable pain or distress of, for example, 

a severely handicapped baby. Who is to say that their life has less value than any other? Why 

should it be in the patient’s best interests to be allowed to die, especially through starvation 

and possible infection?

Critics argue that the sanctity of life is absolute and cannot be qualifi ed. See this extract from 

‘Restoring Moral and Intellectual Shape to the Law after Bland’ by J. Keown (1997) 113 LQR 

381, commenting on Lord Goff’s judgment:

‘He observed, fi rst, that it is lawful to kill in self- defence and, secondly, that, in the medical 

context, there is no absolute rule that a patient’s life must be prolonged by treatment or care 

regardless of the circumstances. Both statements are, as the discussion in Part I made clear, 

accurate. But they do not show that the principle of the sanctity of life is “not absolute”, unless 

one thinks, as his Lordship appears to, that the principle prohibits all killings or requires the 

preservation of life at all costs. Neither proposition is, of course, consistent with the princi-

ple as traditionally formulated and understood. His Lordship observed, thirdly, that the fact 

that a doctor must respect a patient’s refusal of life- prolonging treatment showed that the
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sanctity of life yielded to the right to self- determination. Again, his Lordship seems to think 

that the sanctity of life requires the preservation of life, even against the competent patient’s 

contemporaneous wishes. Again, this is not so. Fourthly, he distinguished between a doc-

tor, on the one hand, omitting to provide life- prolonging treatment or care and, on the other, 

administering a lethal drug. “So to act”, he said “is to cross the Rubicon which runs between on 

the one hand the care of the living patient and on the other hand euthanasia–actively causing 

his death to avoid or to end his suff ering”. But, as we saw in Part I, the intentional killing by one 

person of another person in his care, even if eff ected by omission, breaches the principle.’

Again, these arguments were infl uential in the case of the conjoined twins. The House of 

Lords in Bland did not attempt to arbitrate these moral questions but decided the case 

according to a view of existing law. They may have employed euphemisms but few could 

disagree with the decision.

In 2002 the General Medical Council produced guidance to doctors on the basis of Bland: 

‘Withholding and Withdrawing Life- prolonging Treatment: Good Practice and Decision 

Making’. British Medical Association guidelines on treatment decisions for patients in a per-

sistent vegetative state were revised in October 2006. They are also based on Bland and state 

that no consideration should be given to withdrawal of artifi cial nutrition and hydration for 

one year. Prior sanction of the High Court must be obtained. (See: www.bma.org.uk.)

Contractual, offi  cial or statutory duty

The type of contract most likely to give rise to a duty to act is a contract of employment by which D, 

the employee, assumes responsibility for third parties, such as the public. If D fails to act in breach 

of contract and harm befalls a member of the public, criminal omissions liability may arise.

This contrasts with English contract law where the doctrine of privity of contract prevents 

anyone who is not a party to the contract from enforcing it, subject to limited exceptions. 

Further, under tort law, it is D’s employer who would owe a duty of care towards an injured 

member of the public.

Two cases illustrate the position in criminal law but you will note that each D was charged with 

quite different types of offence. This raises further uncertainty about omissions liability.

R v Pittwood ●  (1902) 19 TLR 37, TAUNTON ASSIZES

A gate keeper on the Somerset and Dorset Railway was under a contractual duty to keep the 

crossing gates closed whenever a train was passing from 7.00 am to 7.00 pm. He forgot to shut 

the gates one afternoon and a passing train struck a hay cart. One man was killed and another was 

seriously injured. D argued that his responsibility was to his employers and not to the public. He was 

held guilty of manslaughter on the grounds of gross and criminal negligence and an assumption of 

responsibility to the public. His duty was not simply to his employers. Instan was applied.

In Instan (duty of assumption) money was provided by the aunt to her niece for the buying of 

food. There was therefore a contractual arrangement where the duty assumed by the niece 

was specifi cally towards the aunt. In Pittwood, D’s contractual duty to protect the public was 

specifi cally owed to his employers but this did not prevent conviction. A duty to the public 

was also inferred from the manager of a cab fi rm’s contractual duty to MOT the tyres of a 

minibus which was involved in a fatal accident: Yaqoob [2005] EWCA Crim 1269.

www.bma.org.uk
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R v Dytham ●  [1979] 3 ALL ER 641 COURT OF APPEAL

A police offi cer failed to protect a man from being beaten to death by bouncers after he 

had been ejected from a night- club at 1.00am. He did not intervene and drove off. He was 

convicted of misconduct whilst acting as an offi cer of justice. His conviction was confi rmed 

on the grounds of his deliberate and wilful neglect of duty.

In both of the above cases, D’s actions contributed to death yet only in Pittwood did the 

manslaughter conviction refl ect the full consequences of his omission. True, PC Dytham did 

not beat up the man himself. Others were the more direct and culpable cause of death. But 

it was his duty to prevent it and he could have done so. Is Dytham really that different from 

Pittwood? Ought Pittwood to have been charged with a conduct crime involving breach of 

some lesser statutory offence?

2.2.4  Criticisms of Omissions Liability

Omissions and causation

Should all omissions cases be dealt with under the principles of causation? In criminal law, 

no- one can be convicted of a result crime unless their act/omission was the legal cause of the 

prohibited harm. There may be many factual causes of a result but usually one act in particu-

lar will be more signifi cant. (See next section.) Omissions liability can be criticised from the 

point of view of causation: how can an omission be said to cause a prohibited result? Read 

the following extract from B. Hogan, ‘Omissions and a Duty Myth’ in P. Smith (ed), Criminal 

Law: Essays in Honour of J.C. Smith (1987):

‘[T]here is no way that you can cause an event by doing nothing (or is it, more precisely, by not 
doing anything?) to prevent it . . . 

But we immediately encounter the problem of what is meant by doing nothing, or, rather, not 
doing anything. The vexing problem of the distinction between act and omission. . . . [M]y own 
view is that the distinction is at best unhelpful and at worst misleading. . . . 

[I]t would be much more conducive to clarity of thought if we spoke of conduct and causation. 
If any proposition is self- evident (and, arguably, none is) it is that a person cannot be held to 
have caused an event which he did not cause. . . . 

So in R v Pittwood it becomes fruitless to debate whether leaving open the level- crossing gates 
is to be characterised as omission or commission. The court characterised the conduct as mis-
feasance and in so doing, though the report is brief, appears to have looked at the totality of 
the defendant’s conduct. And looking at the totality of his conduct it can easily be said that he 
created a situation of danger which caused harm to the victim.

It is true that in R v Pittwood the court also said that a duty might arise out of a contract and the 
cases on ‘omissions’ are certainly littered with references to “duty”. In my view these refer-
ences to duty are unhelpful. The issue in R v Pittwood was simply whether the defendant had 
caused the deaths of the victims with the relevant mens rea. . . . 

There is perhaps a stronger case for imputing the duty concept in connection with domestic 
and similar relationships . . . What was determinative in R v Instan was that the niece had taken it 
upon herself to look after her aunt. She had no duty to do so, any more than the defendant in R v

‘[T]here is no way that you can cause an event by doing nothing (or is it, more precisely, by not 
doing anything?) to prevent it . . .
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have caused an event which he did not cause. . . .
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the defendant’s conduct. And looking at the totality of his conduct it can easily be said that he 
created a situation of danger which caused harm to the victim.

It is true that in R v Pittwood the court also said that a duty might arise out of a contract and the 
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Pittwood had any duty to take the job of level- crossing keeper, but having undertaken a certain 
task it must be performed properly. . . . 

I am unhappy about the duty concept in the context of “omission”. It is likely to mislead a jury 
into thinking of duties in other than legal terms; into a consideration of the immorality of par-
ticular conduct; into convicting the defendant merely for his callousness. Better to put the 
issue as simply one of causation. . . .’

The author objects to Pittwood’s conviction of manslaughter but would not object to con-

viction of a lesser breach of duty offence. However, A. Ashworth in ‘The Scope of Criminal 

Liability for Omissions’ (1989) 105 LQR 424 disagrees:

‘Once it is established that there has been a voluntary omission to perform a duty, the next 
question is whether it can be said to have caused the result. There is considerable uncertainty 
over the relationship between causation and omissions. If we say that an omission may only 
be regarded as having caused a result if that result followed the non- performance of a duty, 
the criterion of causation might appear to be submerged within the duty concept. Applied to 
existing English law, for example, it might be said that A caused the death of his child by making 
no eff ort to rescue him from drowning (in circumstances where that was possible), whereas 
B did not cause the death of a stranger by making no eff ort to rescue him (where rescue was 
possible). On this view, both the duty relationship and the causal relationship are absent in the 
case of the drowning stranger. If one wishes to avoid this approach, then one must accept that 
the duty was present in the child case and not in the stranger case, and seek a concept of caus-
ation which assimilates the two. At the same time, this concept must avoid regarding all non-
 acting as a cause of all events or results which could have been averted by acting – otherwise, 
I could be said to cause people to sleep rough in London each night (since by selling my share 
of the house and car and devoting the proceeds to the relief of this problem I could alleviate it), 
and we would all be responsible for causing myriad misfortunes each day. In this way the argu-
ment returns to the duty concept as the primary criterion, both because it establishes moral 
(if not strictly causal) responsibility and because it delineates in time and space the number 
of people who may be said to have omitted –  although that may still be a large number on some 
occasions. In other words, so long as we are satisfi ed that under certain circumstances an act 
and an omission are morally equivalent, then under those circumstances no separate causal 
enquiry is necessary, for a suffi  ciently close link exists.’

For this writer, the duty is pre- eminent and is all that is required. Do you agree that there is a 

moral equivalence between an act and an omission?

The distinction between acts and omissions

The case of Bland left many people unhappy with the interpretation of withdrawal of nutri-

tion and medication as an omission and not as a positive act of unlawful killing.

A. Ashworth argues as follows in the above article:

‘Whether we term certain events “acts” or “omissions” may be both fl exible in practice and 
virtually insoluble in theory: for example, does a hospital nurse who decides not to replace 
an empty bag for a drip feed make an omission, whilst a nurse who switches off  a ventilator 
commits an act? It would seem wrong that criminal liability or non- liability should turn on such
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fi ne points, which seem incapable of refl ecting any substantial moral distinctions in a context 
where the preservation of life is generally paramount. . . . The proper solution is not to warp 
the concepts of omission, duty, knowledge and causation, but to provide for such cases to be 
determined on new principles of justifi cation. This would require the courts to be explicit about 
the grounds for exonerating doctors or nurses, rather than concealing the reasons behind the 
act/omission distinction.’

Further, a conviction for a straightforward breach of duty conduct offence may be acceptable 

whereas a conviction for all the consequences fl owing from the omission (a result crime, eg 

manslaughter) leads to injustice.

B. Hogan again:

‘That is not to say that I am against liability for omissions . . . There are of course numerous 
instances where Parliament (and a handful where the common law) has penalised omissions 
but what is noteworthy is that the defendant is penalised for the omission but not visited with 
liability for the consequences of that omission. . . . I would ask only two conditions of a law pun-
ishing omissions. One is that it be clearly articulated and the other is that it seeks to punish the 
defendant for his dereliction and does not artifi cially treat him as a cause of the event he has 
not brought about by his conduct.’

Moral arguments: individual autonomy v welfare

Should there be a general duty to act in criminal law? Is there a case for having a general public 

duty to rescue strangers in peril giving rise to liability for a conduct crime whenever we fail to 

act? This would represent a dramatic extension of the criminal law. A. Ashworth identifi es two 

contrasting positions on omissions liability: the ‘conventional view’ and the ‘social responsi-

bility view’. The former holds that there is a moral distinction between acts and omissions and 

liability should only be imposed in clear and serious cases, principally where a duty has been 

voluntarily assumed. A restricted basis of liability respects individual liberty, each person being 

responsible for his own conduct:

’The arguments for the conventional view may appear strong and practical, but they 
depend on a narrow, individualistic conception of human life which should be rejected as a 
basis for morality and . . . as a basis for criminal liability. . . . [R]arely is individual autonomy 
promoted as a supreme value through a moral or legal system. For example, paternalistic 
considerations are taken to outweigh it when imposing a duty to wear a seat belt in the 
front seat of a car . . . If individual autonomy is truly a supreme value, then it requires social 
principles rather than this kind of isolationist individualism in order to secure its fulfilment. 
Individuals tend to place a high value on interpersonal contacts, relationships, mutual 
support and the fulfilment of obligations, and a society which values collective goals and 
collective goods may therefore provide a wider range of worthwhile opportunities for indi-
vidual development.

The social responsibility view of omissions liability grows out of a communitarian social phil-
osophy which stresses the necessary interrelationship between individual behaviour and 
collective goods. Individuals need others, or the actions of others, for a wide variety of tasks 
which assist each one of us to maximise the pursuit of our personal goals. A community or soci-
ety may be regarded as a network of relationships which support one another by direct and
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indirect means. But the community also consists of individuals, each having certain basic rights 
(such as the right to life). It is therefore strongly arguable that each individual life should be
valued both intrinsically and for its contribution (or potential contribution) to the community. It 
follows that there is a good case for encouraging co- operation at the minimal level of the duty to 
assist persons in peril, so long as the assistance does not endanger the person rendering it, and 
a case may be made for reinforcing this duty by the criminal sanction. . . . The argument does not 
rest on a simple utilitarian calculation of benefi ts, ensuring a net saving of lives with compara-
tively little inconvenience to other members of society. Nor does it rest on the prediction that both 
respect for the law and the level of social co- operation will be improved if the law encourages mor-
ally desirable conduct, although those would be benefi cial consequences. The foundation of the 
argument is that a level of social co- operation and social responsibility is both good and necessary 
for the realisation of individual autonomy. . . . 

The general principle in criminal law should be that omissions liability should be possible if a 
duty is established, because in those circumstances there is no fundamental moral distinc-
tion between failing to perform an act with foreseen bad consequences and performing the act 
with identical foreseen bad consequences.’

The social responsibility view would impose a wider duty on citizens to render assistance in 

certain situations with no pre- existing duty requirement on the basis that there is no moral dis-

tinction between an act and an omission. Read the opposing views of G. Williams in: ‘Criminal 

Omissions—The Conventional View’ (1991) 107 LQR 88:

‘This is a reply, by one who now discovers himself to be a conventionalist, to Professor 
Ashworth’s piece “The Scope of Criminal Liability for Omissions.” Ashworth stages the debate 
as a confl ict between two contrasting approaches to the subject of criminal omissions: one, 
the “conventional view” (which he seems to regard as selfi sh and callous), and an oppos-
ing (virtuous) approach dubbed the “social responsibility view.” . . . The opposing “conven-
tional view,” to which I would subscribe if it were presented with due moderation, is stated 
by Ashworth in terms of narrow nineteenth- century individualism, so that few people now-
adays would wish to support it; but to present the argument in this way is merely shadow-
 boxing. . . . 

If there is no fundamental moral distinction between killing and letting die (in breach of 
duty), it is a fact that has been missed by members of the medical profession, who see 
a great difference between the two. Whereas killing your patient is absolutely taboo, 
according to the present law and official medical ethics, letting your patient die is quali-
fiedly permissible, namely when the patient is dying and there is no point in continuing his 
agony. . . . 

The arguments for this [conventional] philosophy may be briefl y stated. . . . First, society’s 
most urgent task is the repression of active wrongdoing. Bringing the ignorant or lethargic up 
to scratch is very much a secondary endeavour, for which the criminal process is not neces-
sarily the best suited.

Secondly, our attitudes to wrongful action and wrongful inaction diff er. There may be 
instances where our blood boils at the same temperature on account of both, but these cases 
are very exceptional. The only likely instance that comes to my mind is that of parents who 
are charged with killing their baby (i) by smothering it or (ii) by starving it to death. In this 
instance we are likely to feel more angry and sad about the slow starvation (an omission)
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than about the comparatively merciful infl iction of death with a pillow. But on other occa-
sions we almost always perceive a moral distinction between (for example) killing a person 
and failing to save his life (the former being the worse); and similarly between other acts and 
corresponding omissions.

The moral distinction . . . refl ects diff erences in our psychological approach to our own acts 
and omissions. We have much stronger inhibitions against active wrongdoing than against 
wrongfully omitting. . . . Also, a requirement to do something presupposes the ability to do it 
(the physical ability, and often the fi nancial and educational ability as well), whereas almost 
everyone has the ability to refrain from ordinary physical acts.

Thirdly, serious crimes of commission can usually be formulated merely stating the forbid-
den conduct, but laws creating crimes of omission are rarely directed against the whole world. 
They are intended to operate only against particular classes of person (and sometimes only 
for the protection of particular classes), in which case these persons must be singled out in the 
statement of the crime. To take an example: the courts can, in theory, punish everyone . . . who 
knowingly kills, but they cannot punish everyone who fails to save life, without some minimum 
specifi cation of whose lives are to be saved. I cannot be made criminally responsible when I 
knowingly fail to save (and do not even try to save) the lives of unfortunate inhabitants of the 
Ganges delta who are drowned in fl oods; yet I could do something to help them by selling my 
house and giving the money to a suitable charity. . . . 

The argument against treating omissions in the same way as positive acts does not go to 
the extent of saying that omissions running contrary to the public interest should never be 
punishable. Those who oppose seat belt legislation . . . do so on the ground that it unjustifi ably 
restricts liberty, not on the ground that it wrongly punishes omissions. The legislation forbids 
one to drive in a car without belting up, and the forbidden conduct is a hybrid act/omission, 
which is legally classifi ed as an act, not an omission.’

1. What reasons do the authors give for and against having a general duty to act?

2. Whose views do you agree with and why?

2.2.5  Evaluation

There are strong moral reasons for saying that we should, in every case, render assistance, 

intervene or do what we reasonably can to aid or rescue strangers. Indeed, some people, 

such as doctors, have a specifi c professional and ethical duty to render assistance to accident 

victims. But failure to do so is no crime.

On the other hand, there are equally strong arguments for resisting the elevation of a moral 

duty to a legal one save in exceptional circumstances. Personal freedom and independence 

would be compromised. If the omission was the result of a conscious decision, it might look 

as if one could be punished for simply having guilty thoughts for a crime requires an act. 

One might ask whether the current law offers suffi cient certainty, predictability or fairness to 

defendants. On the other hand, does it offer suffi cient protection to individuals in distress?

If a general duty were imposed, would it risk turning us into spies and informers? In many 

European countries there is a wider obligation on citizens to assist than under English law. For 

example, an offence of failure to render assistance exists in France. You might recall the pros-

ecution of the French paparazzi who photographed Princess Diana at the scene of the fatal 
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(the physical ability, and often the fi nancial and educational ability as well), whereas almost 
everyone has the ability to refrain from ordinary physical acts.

Thirdly, serious crimes of commission can usually be formulated merely stating the forbid-
den conduct, but laws creating crimes of omission are rarely directed against the whole world. 
They are intended to operate only against particular classes of person (and sometimes only 
for the protection of particular classes), in which case these persons must be singled out in the 
statement of the crime. To take an example: the courts can, in theory, punish everyone . . . who 
knowingly kills, but they cannot punish everyone who fails to save life, without some minimum 
specifi cation of whose lives are to be saved. I cannot be made criminally responsible when I 
knowingly fail to save (and do not even try to save) the lives of unfortunate inhabitants of the 
Ganges delta who are drowned in fl oods; yet I could do something to help them by selling my 
house and giving the money to a suitable charity. . . .

The argument against treating omissions in the same way as positive acts does not go to 
the extent of saying that omissions running contrary to the public interest should never be 
punishable. Those who oppose seat belt legislation . . . do so on the ground that it unjustifi ably 
restricts liberty, not on the ground that it wrongly punishes omissions. The legislation forbids 
one to drive in a car without belting up, and the forbidden conduct is a hybrid act/omission, 
which is legally classifi ed as an act, not an omission.’
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car crash in Paris in 1997. They allegedly delayed calling the emergency services and were 

charged with an offence under the French Penal Code of failing to rescue (an omission), of 

which they were, incidentally, later acquitted. However, further than that, under French law 

there is an obligation to denounce criminals to the authorities in murder and sexual assault 

cases. Failure to do so will result in criminal liability. There is also an obligation to prevent 

other people from committing offences. This has resulted in the conviction of bar owners and 

dinner hosts for omissions offences where they have failed to stop guests from driving whilst 

intoxicated and having car crashes (Times, 26 October 2004). A wider duty to act might 

expect us all to become informers. Would society be better or worse for this? There are many 

moral arguments here. What do you think?

2.2.6  Reform

The Law Commission’s Draft Criminal Code Bill (Law Com No 177) preserves omissions liability:

Cl. 17(1): . . . a person causes a result . . . when . . . (b) he omits to do an act which might prevent 
its occurrence and which he is under a duty to do according to the law of the off ence.

Omissions liability concerns the commission of the AR through failing to act. There is no 

general duty to act. There can only be liability for an omission in the circumstances of a 

duty imposed by:

Statutory conduct crimes prohibiting ‘failure to act’.• 

Five common law duty situations:• 

voluntary assumption of responsibility;• 

close/special relationship;• 

creation of a dangerous situation;• 

withdrawal of medical treatment where there is a continuing obligation to preserve life; • 

and

contract, statute or offi cial position.• 

You should note the criticisms and moral arguments for and against omissions liability.

NB: Omissions liability overlaps with gross negligence manslaughter. A duty to act in the 

former will amount to a duty of care for the latter. See Chapter 7, ‘Homicide 2: Voluntary 

and Involuntary Manslaughter’, p 294.

 2.3 Causation 
2.3.1 Introduction• 

2.3.2 Factual Causation• 

2.3.3 Legal Causation• 

2.3.4 Conclusion• 

2.3.5 Reform• 

Cl. 17(1): . . . a person causes a result . . . when . . . (b) he omits to do an act which might prevent 
its occurrence and which he is under a duty to do according to the law of the off ence.

Omissions liability concerns the commission of the AR through failing to act. There is no

general duty to act. There can only be liability for an omission in the circumstances of a

duty imposed by:

Statutory conduct crimes prohibiting ‘failure to act’.•

Five common law duty situations:•

voluntary assumption of responsibility;•

close/special relationship;•

creation of a dangerous situation;•

withdrawal of medical treatment where there is a continuing obligation to preserve life; •

and

contract, statute or offi cial position.•

You should note the criticisms and moral arguments for and against omissions liability.

NB: Omissions liability overlaps with gross negligence manslaughter. A duty to act in the

former will amount to a duty of care for the latter. See Chapter 7, ‘Homicide 2: Voluntary 

and Involuntary Manslaughter’, p 294.
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Rafferty [2007] EWCA Crim 1846—assault/robbery: intervening act by drowning will 

break the chain of causation;

Pagett [1983] 76 Cr App R 279—an intervening act must be free, deliberate and 

informed;

Girdler [2010] EWCA Crim 2666—sensible anticipation that a result will occur in a particu-

lar way is an alternative to Pagett;

Kennedy [2007] UKHL 38—drugs supply cases: a voluntary act of self- injection will break 

the chain of causation;

Malcherek & Steele [1981] 1 WLR 690—medical intervention does not break the chain 

where the original wounds are substantial and operating;

Jordan [1956] 40 Cr App R 152—medical neglect which is independent and palpably 

wrong will break the chain.

2.3.1  Introduction

Causation applies to result crimes

A result crime requires guilty conduct (act or omission) to be followed by a result or conse-

quence. We saw some examples of result crimes at the beginning of this chapter: homicide, 

assault, criminal damage. Causation is a set of rules by which the court determines whether 

D’s conduct can be regarded as the legal cause of a result. D must be proved beyond all rea-

sonable doubt to have caused or contributed signifi cantly to the result. If responsibility can 

be attributed to an intervening third party or natural event, D should not be liable no matter 

that his original act was unlawful. In a result crime, unless causation can be established, the 

AR will not be proved and D will be acquitted. Whether the prosecution have satisfi ed the 

burden of proof in relation to causation is a question of fact for the jury following legal guid-

ance by the judge.

As with omissions, causation in the criminal law is challenged as being vague and inconsist-

ent, the argument being that the courts look for the desired result and then search for prin-

ciples to back it up. We shall explore some of these arguments later.

Whether or not D can be found guilty of the offence in question still depends on proof of MR. 

Proving causation and, thus, the AR of a crime is only the fi rst stage of criminal liability.

2.3.2  Factual Causation

The ‘but for’ test

Before the search for legal causation can begin, it must fi rst be proved that D’s conduct was 

a factual cause of the result. There must be some factual evidence of a causal connection 

between D’s conduct and the result. Another way of putting this is to ask whether, but for 

D’s conduct, the result would have happened. If it would have happened anyway, D’s con-

duct is not the cause of it. This is sometimes expressed as the sine qua non test, where D’s 

Rafferty [2007] EWCA Crim 1846—assault/robbery: intervening act by drowning will

break the chain of causation;

Pagett [1983] 76 Cr App R 279—an intervening act must be free, deliberate and

informed;

Girdler [2010] EWCA Crim 2666—sensible anticipation that a result will occur in a particu-

lar way is an alternative to Pagett;

Kennedy [2007] UKHL 38—drugs supply cases: a voluntary act of self- injection will break

the chain of causation;

Malcherek & Steele [1981] 1 WLR 690—medical intervention does not break the chain

where the original wounds are substantial and operating;

Jordan [1956] 40 Cr App R 152—medical neglect which is independent and palpably

wrong will break the chain.

key 
cases
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conduct is a necessary precondition of the result. For example, consider the two following 

cases:

R v White ●  [1910] 2 KB 124 COURT OF APPEAL

D put cyanide in his mother’s drink with the intention of killing her. She was later found dead 

next to the cup which was only three- quarters full. Medical evidence revealed that she had 

died from heart failure not poisoning. Factual causation between D’s attempted poisoning 

and death could not be proved. D could not therefore be convicted of murdering his mother. 

He was only guilty of attempting to do so (see further, Chapter 15, ‘A poisoning which does 

not kill is attempted murder not mere preparation’, p 763).

R v Dalloway ●  (1847) 2 COX 273 CROWN COURT

D was the driver of a horse- drawn cart. Whilst standing in the cart without holding on to the 

reins as the horse trotted down a hill, a three- year- old child ran in front of the horse and was 

killed by one of the wheels of the cart. D did not see the child in the road. He was charged 

with manslaughter. Although D had been driving negligently the question was whether his 

negligence was the cause of death. If he could have used the reins to stop the horse before 

hitting the child, then his negligence would have caused the child’s death and he would be 

guilty of manslaughter. If nothing could have saved the child, he was not the cause of death 

and therefore not guilty. He was acquitted.

In neither of these cases were D’s culpable acts or omissions the factual cause of death. 

Therefore, the AR of the respective offences could not be proved. However, in Williams 

[2010] EWCA Crim 2552 the Court of Appeal applied a more restrictive test to a case of cau-

sing death by driving without insurance and without a licence contrary to s3ZB Road Traffi c 

Act 1988. Here V stepped in front of D’s car on a dual carriageway and was killed. D’s defence 

was that, as he could not avoid the accident, his driving was not the cause of death in accor-

dance with Dalloway. The Court of Appeal held that his blameworthy act of driving without 

insurance was more than a negligible or a minimal contribution and rejected the comparison  

with Dalloway. This decision appears to ignore the need for a link between D’s culpable 

act and the result. If D could not have avoided the accident, his blameworthy conduct (ie 

driving  without insurance) was not more than a minimal contribution to the cause of death. It 

 demonstrates that basic principles can sometimes be harshly interpreted by the courts.

Minimal contributions

Minimal causal contributions to a result are disregarded. Thus, a doctor who only accelerates 

death by minutes or hours through the administration to a terminally ill patient of a high dose 

of a pain- relieving drug for the purpose of palliative care will not cause death. See the cases 

of Dr. Adams and Dr. Cox (Chapter 3, ‘Doctors, Palliative Care and Double Effect’, p 111).

2.3.3  Legal Causation

Interventions by a third party breaking the chain: the novus actus 
interveniens

There may be more than one cause of a result. D may commit an unlawful act or omission 

which sets in motion a chain of events leading to harm. But a third party intervenes and 
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compounds matters. Will this intervention absolve D of all liability? The basic rule is that D 

will be responsible for all the natural consequences of his act, or those which are reasonably 

foreseeable.

D assaults V by knocking him unconscious. Ten minutes later Z sees V on the ground and 

shoots him dead.

D V dies
Z 

Diagram 2.3 Intervening event/novus actus interveniens

The chain of causation between D and V would be broken by Z whose independent act 

would be regarded as an intervening event (a novus actus interveniens). The chain would 

not be broken if Z was acting in concert with D.

A novus actus interveniens is typically a third person intervention but could theoretically be a 

natural event such as a hurricane, earthquake, fl ood, tsunami or bolt of lightning which exac-

erbates harm originating from D’s unlawful act. There is disagreement between academic 

writers as to whether a natural event might break the causal chain. For our purposes, we will 

say that it is at least possible that a natural disaster may break the chain, it being a question of 

fact and degree in every case. Indeed, the Draft Criminal Code includes reference to ‘events’ 

as third party interventions as we shall see at the end of this section. The following case will 

neatly illustrate a novus actus interveniens.

R v Raff erty (Andrew Paul) ●  [2007] EWCA CRIM 1846 COURT OF APPEAL

D and two co- defendants attacked V on a beach rendering him unconscious. It appeared 

that D’s role had been to elbow V in the back twice as he lay on the ground to pin him 

down so that the two others could punch and kick him. They then robbed him. D took V’s 

credit card to a cash machine in order to obtain some money. By the time he returned to the 

beach, his co- defendants had disappeared. It transpired that in D’s absence they had infl icted 

further serious injuries on V, dragged him 100 metres across the beach, stripped him naked 

and taken him out some distance into the sea where he drowned. The co- defendants were 

convicted of murder. D was convicted of manslaughter on the basis that he lacked the intent 

to seriously injure V. (The MR for murder consists of an intent to kill or seriously injure.) In 

relation to causation, the judge had directed the jury that drowning was not such a new and 

intervening act in the chain of events which was so completely different from the injuries for 

which D was responsible. It did not overwhelm those injuries or destroy any causal connec-

tion between them and the death of V. D appealed on this point.

Hooper LJ:

‘Mr Spencer [for the Crown] argued that the jury was entitled to fi nd that the post- departure 
acts of the co- defendants would not break the chain of causation even though Raff erty ceased 
to be a party to their joint enterprise to infl ict violence when he left the scene and even though 
the immediate cause of death was the drowning. . . . 

Mr Spencer relied upon a passage from the Professor’s article Finis for Novus Actus? [1989] 
Cambridge Law Journal 391, at page 396:

example

‘Mr Spencer [for the Crown] argued that the jury was entitled to fi nd that the post- departure 
acts of the co- defendants would not break the chain of causation even though Raff erty ceased 
to be a party to their joint enterprise to infl ict violence when he left the scene and even though 
the immediate cause of death was the drowning. . . .

Mr Spencer relied upon a passage from the Professor’s article Finis for Novus Actus? [1989] 
Cambridge Law Journal 391, at page 396:
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“If D murderously attacks a victim and leaves him for dead, when in fact he is not dead or 
even fatally injured, and if X then comes along and, acting quite independently from D, dispatches 
the victim, the killing will be X’s act, not D’s, and D would be completely innocent of it. It 
makes no diff erence that [D’s] act reduced the victim to a condition of helplessness so that 
he could not defend himself against [X]. (D would, however, be guilty of attempted murder). 
The analysis is not changed if D was aware of the possibility or even probability of X’s inter-
vention, provided that he was not acting in complicity with X . . .” (emphasis supplied).

Mr Spencer cited the following passage from Hart and Honore, Causation in the Law (2nd 
edn., 1985), a passage which was approved by the Court of Appeal in Pagett (1983) 76 
Cr.App.R.279:

“The free deliberate and informed intervention of a second person, who intends to exploit 
the situation created by the fi rst, but is not acting in concert with him, is normally held to relieve 
the fi rst actor of criminal responsibility.” (emphasis added) . . . 

If Raff erty had withdrawn from the joint enterprise to assault the deceased, it seems to us 
there was no “degree of [relevant] joint enterprise . . . still running.” . . . 

We have reached the conclusion that no jury could properly conclude that the drowning of 
Ben Bellamy by Taylor and Thomas was other than a new and intervening act in the chain of 
events. . . . ’ Appeal allowed. Conviction quashed.

Homicide and violent off ences: The intervention must be free, 
deliberate and informed 

The following case confi rms that before a third party intervention will break a chain of causa-

tion it must be voluntary.

R v Pagett ●  (1983) 76 CR APP R 279 COURT OF APPEAL

One evening, Pagett kidnapped his six- months’ pregnant girlfriend, Gail Kitchen. Armed 

with a shotgun, he drove to Gail’s home where he assaulted her mother and shot her father 

in the thigh. Gail was not there and so Pagett took her mother by force in his car to fi nd her. 

Finding Gail at a friend’s house, Pagett forced her and her mother into his car and drove 

off, hitting both of them before and after they got into the car. Despite being stopped by 

unarmed police, when the mother escaped, Pagett continued to drive Gail to his fl at situated 

on the fi rst fl oor of a three- storey block of fl ats. There were two fl ats on each fl oor, opening 

out on to a central staircase. The two offi cers inside the block took up position on the fi rst 

fl oor landing outside Pagett’s fl at. There was only one light on in the stairwell at the back of 

the ground fl oor. After some time, Pagett’s door opened and the shape of a woman was in 

the doorway. Pagett had his arm around her neck and a gun in his right hand, pointing at the 

offi cers. They warned him that they were armed and Pagett moved towards them with Gail 

in front of him. The offi cers retreated to the top landing where it was very dark. They could 

see practically nothing. More warnings were issued by the offi cers. They could see a fi gure 

looming towards them on the upper fl ight of stairs. The offi cers shouted another warning. 

Pagett fi red his gun. Six shots were fi red by the offi cers. Pagett fi red again. The offi cers fi red 

three more times instinctively, not taking any particular aim. Three bullets wounded Gail, she 

shouted out and collapsed on to Pagett. Pagett was disarmed. Thirteen more pellets were 

found on him. It was clear he had been using Gail as a shield although the offi cers could not 

see this. Gail later died. The offi cers were unhurt. Pagett was acquitted of the murder of Gail 

“If D murderously attacks a victim and leaves him for dead, when in fact he is not dead or 
even fatally injured, and if X then comes along and, acting quite independently from D, dispatches 
the victim, the killing will be X’s act, not D’s, and D would be completely innocent of it. It 
makes no diff erence that [D’s] act reduced the victim to a condition of helplessness so that 
he could not defend himself against [X]. (D would, however, be guilty of attempted murder). 
The analysis is not changed if D was aware of the possibility or even probability of X’s inter-
vention, provided that he was not acting in complicity with X . . .” (emphasis supplied).X

Mr Spencer cited the following passage from Hart and Honore, Causation in the Law (2nd 
edn., 1985), a passage which was approved by the Court of Appeal in Pagett (1983) 76 
Cr.App.R.279:

“The free deliberate and informed intervention of a second person, who intends to exploit 
the situation created by the fi rst, but is not acting in concert with him, is normally held to relieve 
the fi rst actor of criminal responsibility.” (emphasis added) . . .

If Raff erty had withdrawn from the joint enterprise to assault the deceased, it seems to us 
there was no “degree of [relevant] joint enterprise . . . still running.” . . . 

We have reached the conclusion that no jury could properly conclude that the drowning of 
Ben Bellamy by Taylor and Thomas was other than a new and intervening act in the chain of 
events. . . . ’ Appeal allowed. Conviction quashed.
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but convicted of manslaughter and other fi rearms and kidnapping offences. He appealed 

against the manslaughter conviction on the grounds of causation.

Defence counsel argued at the appeal that where the act which immediately resulted in a 

fatal injury was the act of another, then the ensuing death was too remote. No- one should be 

convicted of homicide unless he fi red the shot which was the immediate cause of death.

Goff LJ:

‘For the appellant, Lord Giff ord criticised the statement of the learned authors [Smith & Hogan] 
that “Whether a particular act which is a sine qua non of an alleged actus reus is also a cause of it 
is a question of law.” He submitted that that question had to be answered by the jury as a ques-
tion of fact. In our view, with all respect, both the passage in Smith and Hogan’s Criminal Law, and 
Lord Giff ord’s criticism of it, are oversimplifi cations of a complex matter. . . . 

Now the whole subject of causation in the law has been the subject of a well- known and dis-
tinguished treatise by Professors Hart and Honoré, Causation in the Law. Passages from this 
book were cited to the learned judge, and were plainly relied upon by him; we, too, wish to 
express indebtedness to it. It would be quite wrong for us to consider in this judgment the 
wider issues discussed in that work. But, for present purposes, the passage which is of most 
immediate relevance is to be found in Chapter XII, in which the learned authors consider the 
circumstances in which the intervention of a third person, not acting in concert with the 
accused, may have the eff ect of relieving the accused of criminal responsibility. The crite-
rion which they suggest should be applied in such circumstances is whether the interven-
tion is voluntary, ie whether it is “free, deliberate and informed”. We resist the temptation of 
expressing the judicial opinion whether we fi nd ourselves in complete agreement with that 
defi nition; though we certainly consider it to be broadly correct and supported by authority. 
Among the examples which the authors give of non- voluntary conduct, which is not eff ective 
to relieve the accused of responsibility, are two which are germane to the present case, viz a 
reasonable act performed for the purpose of self- preservation, and an act done in perform-
ance of a legal duty.

There can, we consider, be no doubt that a reasonable act performed for the purpose of self-
 preservation, being of course itself an act caused by the accused’s own act, does not operate 
as a novus actus interveniens. If authority is needed for this almost self- evident proposition, it is 
to be found in such cases as Pitts (1842) Car & M 284 and Curley (1909) 2 Cr App R 96. In both 
these cases, the act performed for the purpose of self- preservation consisted of an act by the 
victim attempting to escape from the violence of the accused, which in fact resulted in the 
victim’s death. In each case it was held as a matter of law that, if the victim acted in a reason-
able attempt to escape the violence of the accused, the death of the victim was caused by the 
act of the accused. Now one form of self- preservation is self- defence; for present purposes, 
we can see no distinction in principle between an attempt to escape the consequences of the 
accused’s act, and a response which takes the form of self- defence. Furthermore, in our judg-
ment, if a reasonable act of self- defence against the act of the accused causes the death of a 
third party, we can see no reason in principle why the act of self- defence, being an involuntary 
act caused by the act of the accused, should relieve the accused of criminal responsibility for 
the death of the third party. Of course, it does not necessarily follow that the accused will be 
guilty of the murder, or even of the manslaughter, of the third party; though in the majority of 
cases he is likely to be guilty at least of manslaughter. Whether he is guilty of murder or man-
slaughter will depend upon the question whether all the ingredients of the relevant off ence

‘For the appellant, Lord Giff ord criticised the statement of the learned authors [Smith & Hogan] 
that “Whether a particular act which is a sine qua non of an alleged actus reus is also a cause of it 
is a question of law.” He submitted that that question had to be answered by the jury as a ques-
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book were cited to the learned judge, and were plainly relied upon by him; we, too, wish to 
express indebtedness to it. It would be quite wrong for us to consider in this judgment the 
wider issues discussed in that work. But, for present purposes, the passage which is of most 
immediate relevance is to be found in Chapter XII, in which the learned authors consider the 
circumstances in which the intervention of a third person, not acting in concert with the 
accused, may have the eff ect of relieving the accused of criminal responsibility. The crite-
rion which they suggest should be applied in such circumstances is whether the interven-
tion is voluntary, ie whether it is “free, deliberate and informed”. We resist the temptation of 
expressing the judicial opinion whether we fi nd ourselves in complete agreement with that 
defi nition; though we certainly consider it to be broadly correct and supported by authority. 
Among the examples which the authors give of non- voluntary conduct, which is not eff ective 
to relieve the accused of responsibility, are two which are germane to the present case, viz a 
reasonable act performed for the purpose of self- preservation, and an act done in perform-
ance of a legal duty.

There can, we consider, be no doubt that a reasonable act performed for the purpose of self-
 preservation, being of course itself an act caused by the accused’s own act, does not operate 
as a novus actus interveniens. If authority is needed for this almost self- evident proposition, it is 
to be found in such cases as Pitts (1842) Car & M 284 and Curley (1909) 2 Cr App R 96. In both 
these cases, the act performed for the purpose of self- preservation consisted of an act by the 
victim attempting to escape from the violence of the accused, which in fact resulted in the 
victim’s death. In each case it was held as a matter of law that, if the victim acted in a reason-
able attempt to escape the violence of the accused, the death of the victim was caused by the 
act of the accused. Now one form of self- preservation is self- defence; for present purposes, 
we can see no distinction in principle between an attempt to escape the consequences of the 
accused’s act, and a response which takes the form of self- defence. Furthermore, in our judg-
ment, if a reasonable act of self- defence against the act of the accused causes the death of a 
third party, we can see no reason in principle why the act of self- defence, being an involuntary 
act caused by the act of the accused, should relieve the accused of criminal responsibility for 
the death of the third party. Of course, it does not necessarily follow that the accused will be 
guilty of the murder, or even of the manslaughter, of the third party; though in the majority of 
cases he is likely to be guilty at least of manslaughter. Whether he is guilty of murder or man-
slaughter will depend upon the question whether all the ingredients of the relevant off ence
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have been proved; in particular, on a charge of murder, it will be necessary that the accused 
had the necessary intent . . . 

No English authority was cited to us, nor we think to the learned judge, in support of the prop-
osition that an act done in the execution of a legal duty, again of course being an act itself 
caused by the act of the accused, does not operate as a novus actus interveniens . . . Even so, 
we agree with the learned judge that the proposition is sound in law, because as a matter of 
principle such an act cannot be regarded as a voluntary act independent of the wrongful act of 
the accused. A parallel may be drawn with the so- called “rescue” cases in the law of negligence, 
where a wrongdoer may be held liable in negligence to a third party who suff ers injury in going 
to the rescue of a person who has been put in danger by the defendant’s negligent act. . . . 

The principles which we have stated are principles of law. . . . It does not however follow that 
it is accurate to state broadly that causation is a question of law. On the contrary, generally 
speaking causation is a question of fact for the jury. . . . But that does not mean that there are 
no principles of law relating to causation, so that no directions on law are ever to be given to a 
jury on the question of causation.

In cases of homicide, it is rarely necessary to give the jury any direction on causation as 
such. . . . Even where it is necessary to direct the jury’s minds to the question of causation, 
it is usually enough to direct them simply that in law the accused’s act need not be the sole 
cause, or even the main cause of the victim’s death, it being enough that his act contributed 
signifi cantly to that result. . . . Occasionally, however, a specifi c issue of causation may arise. 
One such case is where, although an act of the accused constitutes a causa sine qua non of (or 
necessary condition for) the death of the victim, nevertheless the intervention of a third per-
son may be regarded as the sole cause of the victim’s death, thereby relieving the accused of 
criminal responsibility. . . . [T]he Latin term has become a term of art which conveys to lawyers 
the crucial feature that there has not merely been an intervening act of another person, but 
that that act was so independent of the act of the accused that it should be regarded in law as 
the cause of the victim’s death, to the exclusion of the act of the accused. . . .’

NOTE

This case established the following principles in relation to the novus actus interveniens or 

third party intervention:

• D’s act need not be the sole or even the main cause of V’s death.

• D’s act need only contribute signifi cantly to that result.

• In order to constitute a novus actus interveniens, a third party intervention had to be 

voluntary in the sense of being free, deliberate and informed.

• A reasonable act performed in self- preservation or in pursuance of a legal duty is not 

voluntary.

• Causation is a question of fact for the jury based on legal principles on which guidance 

will need to be given to juries from time to time.

• These rules apply not simply to homicide but to causation in general.

Pagett generated considerable academic criticism. Was it reasonable for the police offi cers to 

fi re nine shots in virtual darkness in such close proximity to a hostage whose life they were 

have been proved; in particular, on a charge of murder, it will be necessary that the accused 
had the necessary intent . . .

No English authority was cited to us, nor we think to the learned judge, in support of the prop-
osition that an act done in the execution of a legal duty, again of course being an act itself 
caused by the act of the accused, does not operate as a novus actus interveniens . . . Even so, 
we agree with the learned judge that the proposition is sound in law, because as a matter of 
principle such an act cannot be regarded as a voluntary act independent of the wrongful act of 
the accused. A parallel may be drawn with the so- called “rescue” cases in the law of negligence, 
where a wrongdoer may be held liable in negligence to a third party who suff ers injury in going 
to the rescue of a person who has been put in danger by the defendant’s negligent act. . . .

The principles which we have stated are principles of law. . . . It does not however follow that 
it is accurate to state broadly that causation is a question of law. On the contrary, generally 
speaking causation is a question of fact for the jury. . . . But that does not mean that there are 
no principles of law relating to causation, so that no directions on law are ever to be given to a 
jury on the question of causation.

In cases of homicide, it is rarely necessary to give the jury any direction on causation as 
such. . . . Even where it is necessary to direct the jury’s minds to the question of causation, 
it is usually enough to direct them simply that in law the accused’s act need not be the sole 
cause, or even the main cause of the victim’s death, it being enough that his act contributed 
signifi cantly to that result. . . . Occasionally, however, a specifi c issue of causation may arise. 
One such case is where, although an act of the accused constitutes a causa sine qua non of (or 
necessary condition for) the death of the victim, nevertheless the intervention of a third per-
son may be regarded as the sole cause of the victim’s death, thereby relieving the accused of 
criminal responsibility. . . . [T]he Latin term has become a term of art which conveys to lawyers 
the crucial feature that there has not merely been an intervening act of another person, but 
that that act was so independent of the act of the accused that it should be regarded in law as 
the cause of the victim’s death, to the exclusion of the act of the accused. . . .’
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there to protect? If it was unreasonable, could they really be said to be acting in the execu-

tion of duty? Gail’s mother later received damages as a result of civil proceedings against the 

police for their negligence in failing to protect her. Ashworth in Principles of the Criminal Law 

has stated that the right to act in self- preservation might be qualifi ed if there is a confl ict 

with the duty to safeguard the life of a hostage. Should the police offi cers have positioned 

themselves so that a clearer view was possible if and when Pagett emerged from the block 

with Gail?

However, the Pagett test of whether an intervening act was ‘free, deliberate and informed’ 

was held to be insuffi cient in a recent case of causing death by dangerous driving. In Girdler 

[2010] EWCA Crim 2666 it was alleged that D drove dangerously into the back of a car which 

was pushed into the outside lane of a motorway. Another driver (X) ran into the car and both 

drivers were killed. D appealed against conviction on the basis that X was the cause of death. 

The judge had directed the jury to convict if they found death was reasonably foreseeable in 

the sense that D was more than a slight or trifl ing cause of death. Hooper LJ held that, in a 

case where a second collision is the immediate cause of death, the test should be described 

as one of ‘sensible anticipation’ of the circumstances: 

‘If the only test were to be the “free, deliberate, and informed” test, then a driver who by his 
dangerous driving causes a minor accident pushing another car on to the hard shoulder would 
be automatically liable for causing death by dangerous driving if the driver of a vehicle travelling 
at speed on the hard shoulder accidentally collided with the car on the hard shoulder whatever 
the circumstances, provided the jury took the view that the “more than a trifl ing link” test was 
satisfi ed. In our view juries need a tailored direction to help them decide, in the appropriate case, 
whether there has been a new and intervening act or event . . . . We are of the view that the words 
“reasonably foreseeable” whilst apt to describe for a lawyer the appropriate test, may need to 
be reworded to ease the task of a jury . . . . We suggest that a jury could be told, in circumstances 
like the present where the immediate cause of death is a second collision, that if they were sure 
that the defendant drove dangerously and were sure that his dangerous driving was more than 
a slight or trifl ing link to the death(s) then: the defendant will have caused the death(s) only if 
you are sure that it could sensibly have been anticipated that a fatal collision might occur in the 
circumstances in which the second collision did occur.’ Conviction overturned.

NOTE 

1. This tailored direction regarding the reasonable foreseeability test is an addition to 

the Pagett requirement that an intervening act be ‘free, deliberate and informed’. 

This was held to be insuffi cient in the particular circumstances of the case. Further 

explanation for a jury was required. ‘Sensible anticipation’ is a refi nement of the test 

of reasonable foresight and may become a new test in its own right alongside the 

several others set out in this section.

2. The problem facing the court here was to fi nd a form of words to enable a jury to dis-

tinguish between the situation where the fi rst accident was suffi ciently serious to bring 

about the death from the situation where it was not suffi cient without the intervention of 

the second collision. This is not an easy task.

3. A second collision may be voluntary (ie independent, free, deliberate and informed), par-

ticularly if careless or dangerous and not reasonably foreseeable. However, the court took 

‘If the only test were to be the “free, deliberate, and informed” test, then a driver who by his 
dangerous driving causes a minor accident pushing another car on to the hard shoulder would 
be automatically liable for causing death by dangerous driving if the driver of a vehicle travelling 
at speed on the hard shoulder accidentally collided with the car on the hard shoulder whatever 
the circumstances, provided the jury took the view that the “more than a trifl ing link” test was 
satisfi ed. In our view juries need a tailored direction to help them decide, in the appropriate case, 
whether there has been a new and intervening act or event . . . . We are of the view that the words 
“reasonably foreseeable” whilst apt to describe for a lawyer the appropriate test, may need to 
be reworded to ease the task of a jury . . . . We suggest that a jury could be told, in circumstances 
like the present where the immediate cause of death is a second collision, that if they were sure 
that the defendant drove dangerously and were sure that his dangerous driving was more than 
a slight or trifl ing link to the death(s) then: the defendant will have caused the death(s) only if 
you are sure that it could sensibly have been anticipated that a fatal collision might occur in the 
circumstances in which the second collision did occur.’ Conviction overturned.
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the view that it should not break the chain of causation provided D’s original dangerous 

driving was more than a trifl ing cause of death and that it could sensibly be anticipated 

that it might lead to a fatal collision in the way that it did. The court considered that if 

Pagett were to be followed, the chain of causation would always be broken by the second 

collision and this would alleviate D from liability where his culpable driving was likely to 

lead to the circumstances in which the second collision occurred. The consequence is that 

where the second fatal collision would probably not have occurred without the fi rst in 

the circumstances, D will be the cause of death. Causation will be less easy to determine 

where the second collision is the result of X’s desire to commit suicide, escape the police 

in a high- speed car chase or the result of driving whilst intoxicated.

4. The Court of Appeal placed a great deal of emphasis on Lord Hoffmann’s judgment in 

Empress Car, a strict liability pollution case, (see ‘Novus actus interveniens: the common 

sense view—strict liability offences’, p 86). Here the House of Lords took a common sense 

approach to causation and held that an unforeseeable, voluntary third party intervention 

causing pollution did not break the chain of causation. The defendant company remained 

liable for the particular offence of pollution. This was controversial, but the House of Lords 

considered the approach to be a matter of common sense in the context of strict liability 

offences. Liability in Girdler was not strict and so the context is not completely analogous 

as the court recognises. Further case law will doubtless confi rm to what extent this case 

represents a new principle of causation, or not.

Drugs supply cases: A voluntary act of self- injection will break the 
chain of causation between supply and death

Many cases have come before the courts over the years concerning the liability of people 

who, in the business of supplying a Class A drug such as heroin, prepare syringes for users or 

help to tie tourniquets to their arms, the user then self- injecting and later dying. An early case 

of Dalby & Armstrong [1982] 1 All ER 916 recognised the principle that in cases of unlawful 

act manslaughter (involuntary manslaughter) self- injection represented a voluntary act which 

broke the chain of causation. Supplier D would therefore escape liability for manslaughter. 

The principle has now been confi rmed by the House of Lords.

The case of Kennedy came before the Court of Appeal twice. Kennedy had supplied, prepared 

and handed V a syringe containing heroin for immediate injection. V injected himself and later 

died. Kennedy was convicted of manslaughter in 1997. His fi rst appeal in 1998 was rejected but 

that decision was widely criticised on the grounds that a voluntary act of self- injection breaks the 

chain and thus his conviction should have been quashed. Kennedy appealed for a second time 

in 2004. The Court of Appeal had to decide between confl icting authorities which had arisen in 

the meantime but again declined to overturn his conviction. Lord Woolf CJ held that Kennedy 

and V had acted ‘in concert’ (as a co- defendant) and thus the conviction was upheld.

It was not clear what a supplier had to do in order to be ‘acting in concert’ with the user. 

Could it include supply alone or preparation of a drug at an earlier point in time? Apart from 

the causation point, therefore, the decision was vague.

The Court of Appeal certifi ed a point of law of public importance for consideration by the 

House of Lords:

‘When is it appropriate to fi nd someone guilty of manslaughter where that person has been 
involved in the supply of a class A controlled drug, which is then freely and voluntarily 
‘When is it appropriate to fi nd someone guilty of manslaughter where that person has been 
involved in the supply of a class A controlled drug, which is then freely and voluntarily 
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self- administered by the person to whom it was supplied, and the administration of the drug 
then causes his death?’

The House considered the appeal in 2007 and fi nally quashed Kennedy’s conviction.

R v Kennedy ●  [2007] UKHL 38 HOUSE OF LORDS

The Judicial Committee of the House consisted of Lord Bingham, Lord Rodger, Baroness Hale, 

Lord Carswell and Lord Mance. This was the decision of the Committee:

‘The criminal law generally assumes the existence of free will. The law recognises certain 
exceptions, in the case of the young, those who for any reason are not fully responsible for 
their actions, and the vulnerable, and it acknowledges situations of duress and necessity, as 
also of deception and mistake. But, generally speaking, informed adults of sound mind are 
treated as autonomous beings able to make their own decisions how they will act, and none 
of the exceptions is relied on as possibly applicable in this case. Thus D is not to be treated as 
causing V to act in a certain way if V makes a voluntary and informed decision to act in that way 
rather than another. There are many classic statements to this eff ect. In his article “Finis for 
Novus Actus?” (1989) 48(3) CLJ 391, 392, Professor Glanville Williams wrote:

“I may suggest reasons to you for doing something; I may urge you to do it, tell you it will 
pay you to do it, tell you it is your duty to do it. My eff orts may perhaps make it very much 
more likely that you will do it. But they do not cause you to do it, in the sense in which one 
causes a kettle of water to boil by putting it on the stove. Your volitional act is regarded 
(within the doctrine of responsibility) as setting a new ‘chain of causation’ going, irre-
spective of what has happened before.”

In chapter XII of Causation in the Law, 2nd ed (1985), p 326, Hart and Honoré wrote:

“The free, deliberate, and informed intervention of a second person, who intends to 
exploit the situation created by the fi rst, but is not acting in concert with him, is normally 
held to relieve the fi rst actor of criminal responsibility . . .”

Questions of causation frequently arise in many areas of the law, but causation is not a single, 
unvarying concept to be mechanically applied without regard to the context in which the ques-
tion arises. . . . 

In his article already cited Professor Glanville Williams pointed out (at p 398) that the doctrine 
of secondary liability was developed precisely because an informed voluntary choice was 
ordinarily regarded as a novus actus interveniens breaking the chain of causation:

“Principals cause, accomplices encourage (or otherwise infl uence) or help. If the instigator 
were regarded as causing the result he would be a principal, and the conceptual division 
between principals (or, as I prefer to call them, perpetrators) and accessories would vanish. 
Indeed, it was because the instigator was not regarded as causing the crime that the notion 
of accessories had to be developed. This is the irrefragable argument for recognising the 
novus actus principle as one of the bases of our criminal law. The fi nal act is done by the per-
petrator, and his guilt pushes the accessories, conceptually speaking, into the background. 
Accessorial liability is, in the traditional theory, ‘derivative’ from that of the perpetrator.”

This is a matter of some signifi cance since, contrary to the view of the Court of Appeal when 
dismissing the appellant’s fi rst appeal, the deceased committed no off ence when injecting

self- administered by the person to whom it was supplied, and the administration of the drug 
then causes his death?’

‘The criminal law generally assumes the existence of free will. The law recognises certain 
exceptions, in the case of the young, those who for any reason are not fully responsible for 
their actions, and the vulnerable, and it acknowledges situations of duress and necessity, as 
also of deception and mistake. But, generally speaking, informed adults of sound mind are 
treated as autonomous beings able to make their own decisions how they will act, and none 
of the exceptions is relied on as possibly applicable in this case. Thus D is not to be treated as 
causing V to act in a certain way if V makes a voluntary and informed decision to act in that way 
rather than another. There are many classic statements to this eff ect. In his article “Finis for 
Novus Actus?” (1989) 48(3) CLJ 391, 392, Professor Glanville Williams wrote:

“I may suggest reasons to you for doing something; I may urge you to do it, tell you it will
pay you to do it, tell you it is your duty to do it. My eff orts may perhaps make it very much
more likely that you will do it. But they do not cause you to do it, in the sense in which one
causes a kettle of water to boil by putting it on the stove. Your volitional act is regarded
(within the doctrine of responsibility) as setting a new ‘chain of causation’ going, irre-
spective of what has happened before.”

In chapter XII of Causation in the Law, 2nd ed (1985), p 326, Hart and Honoré wrote:

“The free, deliberate, and informed intervention of a second person, who intends to
exploit the situation created by the fi rst, but is not acting in concert with him, is normally
held to relieve the fi rst actor of criminal responsibility . . .”

Questions of causation frequently arise in many areas of the law, but causation is not a single, 
unvarying concept to be mechanically applied without regard to the context in which the ques-
tion arises. . . . 

In his article already cited Professor Glanville Williams pointed out (at p 398) that the doctrine 
of secondary liability was developed precisely because an informed voluntary choice was 
ordinarily regarded as a novus actus interveniens breaking the chain of causation:

“Principals cause, accomplices encourage (or otherwise infl uence) or help. If the instigator
were regarded as causing the result he would be a principal, and the conceptual division
between principals (or, as I prefer to call them, perpetrators) and accessories would vanish.
Indeed, it was because the instigator was not regarded as causing the crime that the notion
of accessories had to be developed. This is the irrefragable argument for recognising the
novus actus principle as one of the bases of our criminal law. The fi nal act is done by the per-
petrator, and his guilt pushes the accessories, conceptually speaking, into the background.
Accessorial liability is, in the traditional theory, ‘derivative’ from that of the perpetrator.”

This is a matter of some signifi cance since, contrary to the view of the Court of Appeal when 
dismissing the appellant’s fi rst appeal, the deceased committed no off ence when injecting
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himself with the fatal dose of heroin. It was so held by the Court of Appeal in R v Dias [2002] 2 Cr 
App R 96, paras 21–24, and in R v Rogers [2003] EWCA Crim 945, [2003] 1 WLR 1374 and is now 
accepted. If the conduct of the deceased was not criminal he was not a principal off ender, and 
it of course follows that the appellant cannot be liable as a secondary party. It also follows that 
there is no meaningful legal sense in which the appellant can be said to have been a principal 
jointly with the deceased, or to have been acting in concert. The fi nding that the deceased 
freely and voluntarily administered the injection to himself, knowing what it was, is fatal to 
any contention that the appellant caused the heroin to be administered to the deceased or 
taken by him. . . . 

NOTE

1. The House rejected all of the previous arguments which had diverted the Court of Appeal 

away from the only real issue: that the chain of causation will be broken by a third party 

intervention which is free, deliberate and informed. Self- injection of a Class A drug, by an 

informed adult of sound mind, is an autonomous act.

2. There is an uneasy relationship in drug supply cases between unlawful act and gross neg-

ligence manslaughter. Omissions cases such as Khan, Ruffel and Evans were all concerned 

with whether a supplier owes a duty to act to the deceased. If no duty can be identifi ed, 

unlawful act manslaughter is an alternative route to conviction. However, the issue of 

causation is complex. Whilst a voluntary act of self- injection breaks the chain of causation 

between supply and death for the purposes of unlawful act manslaughter, it will not do 

so for gross negligence manslaughter. Here, a duty is imposed upon D when he realises 

that V is in a dangerous condition, or he ought to do so, and fails to render medical assist-

ance. If V then dies, D’s failure to intervene is the cause of death. This occurs after self-

 injection.

Novus actus interveniens: the common sense 
view—strict liability off ences

However, despite the general principle that a chain of causation will be broken by a volun-

tary intervention, the next decision demonstrates that the courts will sometimes invoke a 

common sense approach so as to hold D responsible. This will be where insuffi cient care 

has been exercised by D to avoid preventable harm in the context of regulatory strict liability 

offences:

 Environment Agency (formerly National Rivers Authority) v Empress Car  ●

Co (Abertillery) Ltd [1998] 1 ALL ER 481 HOUSE OF LORDS

The D company brought a tank of oil on to its premises and located it so that if the tap was 

turned on, oil would fl ow into a river. There was no proper lock or other precautions against 

misuse. On one occasion, the tap was turned on by an unknown third party and the entire 

contents of the tank fl owed into the river. The occurrence was held to be foreseeable and 

therefore the D had ‘caused’ the pollution under s85(1) Water Resources Act 1991 which 

required proof that the pollution was caused by something which D did, rather than merely 

failed to prevent.

himself with the fatal dose of heroin. It was so held by the Court of Appeal in R v Dias [2002] 2 Cr 
App R 96, paras 21–24, and in R v Rogers [2003] EWCA Crim 945, [2003] 1 WLR 1374 and is now 
accepted. If the conduct of the deceased was not criminal he was not a principal off ender, and 
it of course follows that the appellant cannot be liable as a secondary party. It also follows that 
there is no meaningful legal sense in which the appellant can be said to have been a principal 
jointly with the deceased, or to have been acting in concert. The fi nding that the deceased 
freely and voluntarily administered the injection to himself, knowing what it was, is fatal to 
any contention that the appellant caused the heroin to be administered to the deceased or 
taken by him. . . .
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Lord Hoffmann:

‘The courts have repeatedly said that the notion of “causing” is one of common sense. So in 
Alphacell Ltd. v. Woodward [1972] A.C. 824, 847 Lord Salmon said:

“what or who has caused a certain event to occur is essentially a practical question of 
fact which can best be answered by ordinary common sense rather than by abstract 
metaphysical theory.”

 . . . [I]t is of course the causal signifi cance of acts of third parties (as in this case) or natu-
ral forces that gives rise to almost all the problems about the notion of “causing” and drives 
judges to take refuge in metaphor or Latin. I therefore propose to concentrate upon the way 
common sense notions of causation treat the intervention of third parties or natural forces. 
The principles involved are not complicated or diffi  cult to understand, but they do in my opin-
ion call for some explanation. . . . 

(1) Justices dealing with prosecutions for “causing” pollution under section 85(1) should fi rst 
require the prosecution to identify what it says the defendant did to cause the pollution. If the 
defendant cannot be said to have done anything at all, the prosecution must fail; the defend-
ant may have “knowingly permitted” pollution but cannot have caused it.

(2) The prosecution need not prove that the defendant did something which was the immedi-
ate cause of the pollution; maintaining tanks, lagoons or sewage systems full of noxious liquid 
is doing something, even if the immediate cause of the pollution was lack of maintenance, a 
natural event or the act of a third party.

(3) When the prosecution has identifi ed something which the defendant did, the justices must 
decide whether it caused the pollution. They should not be diverted by questions like “What 
was the cause of the pollution?” or “Did something else cause the pollution?” because to say 
that something else caused the pollution (like brambles clogging the pumps or vandalism by 
third parties) is not inconsistent with the defendant having caused it as well.

(4) If the defendant did something which produced a situation in which the polluting matter 
could escape but a necessary condition of the actual escape which happened was also the 
act of a third party or a natural event, the justices should consider whether that act or event 
should be regarded as a normal fact of life or something extraordinary. If it was in the gen-
eral run of things a matter of ordinary occurrence, it will not negative the causal eff ect of the 
defendant’s acts, even if it was not foreseeable that it would happen to that particular defend-
ant or take that particular form. If it can be regarded as something extraordinary, it will be open 
to the justices to hold that the defendant did not cause the pollution.

(5) The distinction between ordinary and extraordinary is one of fact and degree to which the 
justices must apply their common sense and knowledge of what happens in the area.’

NOTE

1. The court took the common sense view that in the statutory context only something 

extraordinary will break the chain of causation. But there is one confusing complication 

where Lord Hoffmann said that even an unforeseeable intervention or natural event might 

not be so extraordinary as to break the chain.

‘The courts have repeatedly said that the notion of “causing” is one of common sense. So in 
Alphacell Ltd. v. Woodward [1972] A.C. 824, 847 Lord Salmon said:

“what or who has caused a certain event to occur is essentially a practical question of 
fact which can best be answered by ordinary common sense rather than by abstract
metaphysical theory.”

 . . . [I]t is of course the causal signifi cance of acts of third parties (as in this case) or natu-
ral forces that gives rise to almost all the problems about the notion of “causing” and drives 
judges to take refuge in metaphor or Latin. I therefore propose to concentrate upon the way 
common sense notions of causation treat the intervention of third parties or natural forces. 
The principles involved are not complicated or diffi  cult to understand, but they do in my opin-
ion call for some explanation. . . . 

(1) Justices dealing with prosecutions for “causing” pollution under section 85(1) should fi rst 
require the prosecution to identify what it says the defendant did to cause the pollution. If the 
defendant cannot be said to have done anything at all, the prosecution must fail; the defend-
ant may have “knowingly permitted” pollution but cannot have caused it.

(2) The prosecution need not prove that the defendant did something which was the immedi-
ate cause of the pollution; maintaining tanks, lagoons or sewage systems full of noxious liquid 
is doing something, even if the immediate cause of the pollution was lack of maintenance, a 
natural event or the act of a third party.

(3) When the prosecution has identifi ed something which the defendant did, the justices must 
decide whether it caused the pollution. They should not be diverted by questions like “What 
was the cause of the pollution?” or “Did something else cause the pollution?” because to say 
that something else caused the pollution (like brambles clogging the pumps or vandalism by 
third parties) is not inconsistent with the defendant having caused it as well.

(4) If the defendant did something which produced a situation in which the polluting matter 
could escape but a necessary condition of the actual escape which happened was also the 
act of a third party or a natural event, the justices should consider whether that act or event 
should be regarded as a normal fact of life or something extraordinary. If it was in the gen-
eral run of things a matter of ordinary occurrence, it will not negative the causal eff ect of the 
defendant’s acts, even if it was not foreseeable that it would happen to that particular defend-
ant or take that particular form. If it can be regarded as something extraordinary, it will be open 
to the justices to hold that the defendant did not cause the pollution.

(5) The distinction between ordinary and extraordinary is one of fact and degree to which the 
justices must apply their common sense and knowledge of what happens in the area.’
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2. Empress therefore confl icts with the general causation principle established by Pagett 

which is that the voluntary and deliberate act of a stranger breaks the chain of causation. 

That principle was confi rmed in the case of Latif [1996], heard just before Empress, where 

it was held that the intervening acts of undercover agents in a drug importation case 

would not break the chain of causation between D’s unlawful supply and the importation 

because their acts would not be voluntary. Latif was not referred to in Empress.

3. Empress can be seen as a policy approach to causation. The court wished to ensure that 

the company with overall responsibility for hazardous operations was held accountable 

for pollution.

Empress was widely criticised. Read the following criticism by J.C. Smith in Crim LR [2002] 

at 492:

‘The principle that a fully voluntary intervening act by a third party breaks the chain of causation 
received emphatic confi rmation by the House of Lords in Latif [1996] 1 All ER 353 but seems to 
have been completely overlooked or ignored in Empress Car Co (Abertillery) Ltd v National Rivers 
Authority [1998] 1 All ER 481. Neither Latif nor any other of the relevant authorities applying that 
principle was cited. The House held that the defendant company had caused polluting matter to 
enter a river when an unknown person opened the tap of an oil tank installed by the defendant so 
that the oil ran into the river. It had not taken suffi  cient precautions against such a trespassory act. 
It seems an absolutely clear case of a voluntary intervening act breaking the chain of causation. 
Lord Hoff mann, with whom all their Lordships concurred, seems to have abandoned the notion 
that there are general principles of causation holding that the meaning varies according to the 
scope of the relevant rule of law which is in issue – a question not of common sense but of law. This 
can only make for great uncertainty in the law.’

However, the Court of Appeal and House of Lords in Kennedy [2007] approved Empress in 

the particular context of industrial pollution and strict liability crimes.

Do children and others acting under a disability 
break the chain of causation?

1.  D intends to kill V by poisoning. D leaves some poison disguised as a small carton of 

juice on the table. D’s young son X gives the carton to V believing it to be juice. V 

drinks it and dies.

D has the MR for murder and commits an act that is more than preparatory for the offence 

of murder but D is not the one who in fact kills V. It is thought that X’s unforeseeable 

intervention does not break the chain of causation. It could be argued that X’s act was not 

informed, that he acted in ignorance of the facts and that the intervention was not volun-

tary. The same argument could be applied to an adult X. Age is therefore immaterial.

2.  D orders X, who might be a child or mentally disordered, to administer some poison 

to V. Here, X is considered to be an innocent agent whose act will not break the chain 

between D and V.

To summarise, the third party intervention need not be the sole cause of a result but must 

be voluntary. It will not be voluntary where the third party is acting in the course of duty, in 

example
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self- preservation or is an innocent agent. Neither will it be voluntary where the third party is 

acting in concert with D.

Medical cases

Where V’s death is the combined result of D’s assault followed by a deterioration in V’s pre-

 existing health condition or medical negligence, the issue of causation will arise. Two main 

rules apply:

D’s act need not be the only or main cause of death
The courts will hold D responsible for death even though injuries infl icted may not be the 

immediate or medical cause of death.

R v Dyson ●  [1908] 2 KB 454 COURT OF APPEAL

D infl icted serious head injuries upon a child on two occasions. By the time of the second 

assault, the child was suffering from meningitis, the result of earlier head injuries, from which 

he would certainly have died. The second assault exacerbated the disease with the result 

that death was accelerated. Although D’s conviction for manslaughter was quashed on other 

grounds it was considered that it was no defence to say that the blows would not have 

caused death but for the meningitis.

R v McKechnie ●  (1992) 94 CR APP R 51 COURT OF APPEAL

D and two others entered the home of an elderly man and caused damage. One man hit V 

over the head with a chair. D further attacked him causing serious head injuries rendering V 

unconscious. Because of the risk of death from anaesthesia owing to V’s serious head inju-

ries, doctors were unable to operate on V’s duodenal ulcer with the result that he died when 

it burst. It was held that the doctors’ decision not to operate was reasonable and the head 

injuries were the signifi cant cause of V’s death. D was rightly convicted of manslaughter.

D’s act need not be the sole cause of death but must be a substantial, 
operating and signifi cant cause

R v Smith ●  [1959] 2 QB 35 COURTS’ MARTIAL APPEAL COURT

This was a case of medical negligence. D, a soldier, twice stabbed V during a barrack- room 

fi ght. He was convicted of murder but appealed on the grounds of causation arguing that he 

was not the sole cause of death. Another soldier had carried V to the medical room but had 

dropped him twice. In addition, once there, V received harmful and inappropriate treatment: 

he failed to receive a blood transfusion which would have increased his chances of survival by 

75 per cent. V died after two hours. It was held that if at the time of death the original wound 

was still an operating and substantial cause, death was the result of the wound albeit that 

some other cause was also operating.

Lord Parker CJ:

‘Only if it can be said that the original wounding is merely the setting in which another cause 
operates can it be said that the death does not result from the wound. Putting it in another 
way, only if the second cause is so overwhelming as to make the original wound merely part of 
the history can it be said that the death does not fl ow from the wound.’

‘Only if it can be said that the original wounding is merely the setting in which another cause 
operates can it be said that the death does not result from the wound. Putting it in another 
way, only if the second cause is so overwhelming as to make the original wound merely part of 
the history can it be said that the death does not fl ow from the wound.’
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This principle was confi rmed in the next two cases:

R v Malcherek, R v Steel ●  [1981] 1 WLR 690 COURT OF APPEAL

M had stabbed his wife causing abdominal injuries. S had attacked a girl causing head 

injuries. Both Vs were put on life support machines which were switched off after medi-

cal confi rmation of brain death in each case. Both Ds were convicted of murder and 

there were joint appeals on grounds that the trial judges in both cases had withdrawn 

the issue of causation from the jury. The argument was that the doctors did not comply 

with all necessary criteria to establish death and that, in any event, those tests were not 

stringent enough. It was held that there was no evidence that at the time of death the 

original wounds were other than a continuing, operating and substantial cause of death. 

The doctors had merely ceased artifi cially to sustain lives which had been ended by the 

original injuries.

Lord Lane CJ:

‘There may be occasions, although they will be rare, when the original injury has ceased to 
operate as a cause at all, but in the ordinary case if the treatment is given bona fi de by compe-
tent and careful medical practitioners, then evidence will not be admissible to show that the 
treatment would not have been administered in the same way by other medical practitioners. 
In other words, the fact that the victim has died, despite or because of medical treatment for 
the initial injury given by careful and skilled medical practitioners, will not exonerate the origi-
nal assailant from responsibility for the death. . . . 

This is not the occasion for any decision as to what constitutes death. Modern techniques 
have undoubtedly resulted in the blurring of many of the conventional and traditional con-
cepts of death. A person’s heart can now be removed altogether without death supervening; 
machines can keep the blood circulating through the vessels of the body until a new heart can 
be implanted in the patient, and even though a person is no longer able to breathe spontane-
ously a ventilating machine can, so to speak, do his breathing for him, as is demonstrated in 
the two cases before us. There is, it seems, a body of opinion in the medical profession that 
there is only one true test of death and that is the irreversible death of the brain stem, which 
controls the basic functions of the body such as breathing. When that occurs it is said the body 
has died, even though by mechanical means the lungs are being caused to operate and some 
circulation of blood is taking place. . . . 

It is no part of the task of this court to inquire whether the criteria, the royal medical colleges’ 
confi rmatory tests, are a satisfactory code of practice. It is no part of the task of this court to 
decide whether the doctors were, in either of these two cases, justifi ed in omitting one or more 
of the so called “confi rmatory tests.” The doctors are not on trial: the applicant and the appel-
lant respectively were. . . . 

There is no evidence in the present case that at the time of conventional death, after the life 
support machinery was disconnected, the original wound or injury was other than a continu-
ing, operating and indeed substantial cause of the death of the victim, although it need hardly 
be added that it need not be substantial to render the assailant guilty. There may be occa-
sions, although they will be rare, when the original injury has ceased to operate as a cause 
at all, but in the ordinary case if the treatment is given bona fi de by competent and careful 
medical practitioners, then evidence will not be admissible to show that the treatment would

‘There may be occasions, although they will be rare, when the original injury has ceased to 
operate as a cause at all, but in the ordinary case if the treatment is given bona fi de by compe-
tent and careful medical practitioners, then evidence will not be admissible to show that the 
treatment would not have been administered in the same way by other medical practitioners. 
In other words, the fact that the victim has died, despite or because of medical treatment for 
the initial injury given by careful and skilled medical practitioners, will not exonerate the origi-
nal assailant from responsibility for the death. . . .

This is not the occasion for any decision as to what constitutes death. Modern techniques 
have undoubtedly resulted in the blurring of many of the conventional and traditional con-
cepts of death. A person’s heart can now be removed altogether without death supervening; 
machines can keep the blood circulating through the vessels of the body until a new heart can 
be implanted in the patient, and even though a person is no longer able to breathe spontane-
ously a ventilating machine can, so to speak, do his breathing for him, as is demonstrated in 
the two cases before us. There is, it seems, a body of opinion in the medical profession that 
there is only one true test of death and that is the irreversible death of the brain stem, which 
controls the basic functions of the body such as breathing. When that occurs it is said the body 
has died, even though by mechanical means the lungs are being caused to operate and some 
circulation of blood is taking place. . . . 

It is no part of the task of this court to inquire whether the criteria, the royal medical colleges’ 
confi rmatory tests, are a satisfactory code of practice. It is no part of the task of this court to 
decide whether the doctors were, in either of these two cases, justifi ed in omitting one or more 
of the so called “confi rmatory tests.” The doctors are not on trial: the applicant and the appel-
lant respectively were. . . . 

There is no evidence in the present case that at the time of conventional death, after the life 
support machinery was disconnected, the original wound or injury was other than a continu-
ing, operating and indeed substantial cause of the death of the victim, although it need hardly 
be added that it need not be substantial to render the assailant guilty. There may be occa-
sions, although they will be rare, when the original injury has ceased to operate as a cause 
at all, but in the ordinary case if the treatment is given bona fi de by competent and careful 
medical practitioners, then evidence will not be admissible to show that the treatment would
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not have been administered in the same way by other medical practitioners. In other words, 
the fact that the victim has died, despite or because of medical treatment for the initial injury 
given by careful and skilled medical practitioners, will not exonerate the original assailant 
from responsibility for the death.’

NOTE

These were not PVS cases as in Bland where V was unconscious but alive when life support 

was ended. These patients were already clinically dead when the decision to terminate life 

support was made. The cause of death was therefore the original injuries.

R v Cheshire ●  [1991] 3 ALL ER 670 COURT OF APPEAL

During an argument in a fi sh and chip shop in November 1987, D shot V in the thigh 

and stomach. V developed respiratory problems in hospital and a tracheotomy tube was 

inserted through his neck and into his trachea. He died in February 1988. Post- mortem 

tests revealed that V’s trachea had become obstructed by scar tissue. D was charged with 

murder. Medical evidence from the pathologist confi rmed that the immediate cause of 

death was a heart attack produced as a result of treatment to provide an artifi cial airway 

arising from injuries suffered in an attack. D argued that the wounds were no longer a 

threat to V’s life. The cause of death was the doctors’ failure to detect the scar tissue and 

to recognise the reason for sudden breathlessness and respiratory obstruction. A consult-

ant surgeon giving evidence on D’s behalf stated that the doctors had not been grossly 

negligent or reckless. However, V would not have died had the condition been properly 

diagnosed and treated.

Beldam LJ:

‘Whilst medical treatment unsuccessfully given to prevent the death of a victim with the care 
and skill of a competent medical practitioner will not amount to an intervening cause, it does 
not follow that treatment which falls below that standard of care and skill will amount to such 
a cause. As Professors Hart and Honoré comment, treatment which falls short of the standard 
expected of the competent medical practitioner is unfortunately only too frequent in human 
experience for it to be considered abnormal in the sense of extraordinary. Acts or omissions 
of a doctor treating the victim for injuries he has received at the hands of an accused may 
conceivably be so extraordinary as to be capable of being regarded as acts independent of the 
conduct of the accused but it is most unlikely that they will be. . . . In a case in which the jury 
have to consider whether negligence in the treatment of injuries infl icted by the accused was 
the cause of death we think it is suffi  cient for the judge to tell the jury that they must be satis-
fi ed that the Crown have proved that the acts of the accused caused the death of the deceased 
adding that the accused’s acts need not be the sole cause or even the main cause of death it 
being suffi  cient that his acts contributed signifi cantly to that result. Even though negligence 
in the treatment of the victim was the immediate cause of his death, the jury should not regard 
it as excluding the responsibility of the accused unless the negligent treatment was so inde-
pendent of his acts, and in itself so potent in causing death, that they regard the contribution 
made by his acts as insignifi cant. ‘

Conviction confi rmed.

not have been administered in the same way by other medical practitioners. In other words, 
the fact that the victim has died, despite or because of medical treatment for the initial injury 
given by careful and skilled medical practitioners, will not exonerate the original assailant 
from responsibility for the death.’

‘Whilst medical treatment unsuccessfully given to prevent the death of a victim with the care 
and skill of a competent medical practitioner will not amount to an intervening cause, it does 
not follow that treatment which falls below that standard of care and skill will amount to such 
a cause. As Professors Hart and Honoré comment, treatment which falls short of the standard 
expected of the competent medical practitioner is unfortunately only too frequent in human 
experience for it to be considered abnormal in the sense of extraordinary. Acts or omissions 
of a doctor treating the victim for injuries he has received at the hands of an accused may 
conceivably be so extraordinary as to be capable of being regarded as acts independent of the 
conduct of the accused but it is most unlikely that they will be. . . . In a case in which the jury 
have to consider whether negligence in the treatment of injuries infl icted by the accused was 
the cause of death we think it is suffi  cient for the judge to tell the jury that they must be satis-
fi ed that the Crown have proved that the acts of the accused caused the death of the deceased 
adding that the accused’s acts need not be the sole cause or even the main cause of death it 
being suffi  cient that his acts contributed signifi cantly to that result. Even though negligence 
in the treatment of the victim was the immediate cause of his death, the jury should not regard 
it as excluding the responsibility of the accused unless the negligent treatment was so inde-
pendent of his acts, and in itself so potent in causing death, that they regard the contribution 
made by his acts as insignifi cant. ‘

Conviction confi rmed.



92

C
h

ap
te

r 
2 

A
ct

us
 R

eu
s:

 A
ct

s,
 O

m
is

si
on

s 
an

d 
C

au
sa

tio
n

NOTE

1. In criminal cases, unlike civil cases, blame cannot be apportioned. The accused is either 

guilty or innocent.

2. D’s acts need not be the sole or main cause of death. It is suffi cient that their acts contrib-

uted signifi cantly to that result.

3. A jury should not regard medical negligence as the cause of death unless the medical 

treatment was so independent of D’s original acts and so potent in causing death that D’s 

contribution can be regarded as insignifi cant.

The following case, being the only decision in a defendant’s favour, was distinguished but not 

overruled by any of the above judgments:

R v Jordan ●  (1956) 40 CR APP R 152 COURT OF APPEAL

D, an American airman, had stabbed another airman in Hull. He died eight days later in hos-

pital. D was convicted of murder and appealed on the grounds that the stabbing was not the 

sole cause of death. V had died from an allergic reaction to an antibiotic, Terramycin, with 

which he had been treated to prevent infection after the wound had mainly healed. V was 

intolerant to the drug and although treatment was stopped it was continued the next day 

by another doctor who administered it in such large quantities that it resulted in pulmonary 

oedema (ie his lungs fi lled with water). This led to pneumonia from which V died.

Hallet J:

‘We are disposed to accept it as the law that death resulting from any normal treatment 
employed to deal with a felonious injury may be regarded as caused by the felonious injury, 
but we do not think it necessary to examine the cases in detail or to formulate for the assist-
ance of those who have to deal with such matters in the future the correct test which ought 
to be laid down with regard to what is necessary to be proved in order to establish causal 
connection between the death and the felonious injury. It is suffi  cient to point out here that 
this was not normal treatment. Not only one feature, but two separate and independent fea-
tures, of treatment were, in the opinion of the doctors, palpably wrong and these produced 
the symptoms discovered at the post- mortem examination which were the direct and imme-
diate cause of death, namely, the pneumonia resulting from the condition of oedema which 
was found.’

The court in Cheshire signifi ed that medical negligence was not an extraordinary occurrence 

these days. It is therefore unlikely that the unique decision in Jordan will ever be repeated. 

There were, of course, signifi cant differences between Jordan and the other cases mentioned 

here. Jordan involved the positive administration of a drug not an omission. The wounds were 

also mainly healed but so they were in Cheshire. However, if V would not have died but for 

the medical omission in question, then surely it was grossly negligent not to have diagnosed 

the easily preventable cause of his respiratory diffi culties? Cheshire has to be seen as a policy 

decision to exempt doctors working under fi nancial and other restraints of the health service 

from blame for their negligence. Medical negligence is insignifi cant unless it is ‘extraordinary’ 

but what this is not really explained and it is therefore hard to see how any negligence could 

be described as gross in the context of causation.

‘We are disposed to accept it as the law that death resulting from any normal treatment 
employed to deal with a felonious injury may be regarded as caused by the felonious injury, 
but we do not think it necessary to examine the cases in detail or to formulate for the assist-
ance of those who have to deal with such matters in the future the correct test which ought 
to be laid down with regard to what is necessary to be proved in order to establish causal 
connection between the death and the felonious injury. It is suffi  cient to point out here that 
this was not normal treatment. Not only one feature, but two separate and independent fea-
tures, of treatment were, in the opinion of the doctors, palpably wrong and these produced 
the symptoms discovered at the post- mortem examination which were the direct and imme-
diate cause of death, namely, the pneumonia resulting from the condition of oedema which 
was found.’
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The medical cases raise a potential confl ict with the previous principle that a voluntary and 

unforeseeable intervention will break the chain of causation. Medical negligence, it appears, 

is to be expected.

The question arises as to when or why the courts should use one test as opposed to the other. 

The exceptions to the general rule that a voluntary intervening act will break the chain of 

causation appear to render the law quite arbitrary and unpredictable. There are, in addition, 

other exceptions which we shall examine in the section on V’s interventions (‘Interventions 

by V’, p 94). Read the following extract from A. Norrie, Crime, Reason and History, A Critical 

Introduction to Criminal Law, 2nd edn, Cambridge, 1993, at 140–149:

’Because of the two- sided nature of actions as both individual and social, what appears from 
one point of view as a voluntary act can from another point of view appear involuntary, and vice 
versa. Much depends upon the focus of the enquiry . . . The more narrowly one analyses the var-
ious actions and actors, the more likely it is that they will appear to be discrete, self contained 
and autonomous phenomena. The more broadly one examines the facts, however, locating 
what happened within the wider context, the less an act is likely to appear voluntary. . . . 

Smith’s victim was given “thoroughly bad” (surely a synonym for “palpably wrong”) treatment 
and had a 75 per cent chance of recovery. It is hard not to say that the treatment “made the 
diff erence” if the test of abnormality is applied. The counter- argument is that the wound in 
Smith remained an operating cause, whereas in Jordan, it was more or less repaired, no longer 
operative and therefore only the setting in which maltreatment occurred. This argument only 
holds on a failure to see the facts in Jordan broadly enough, for it was the accused’s actions 
that landed his victim in the hospital, and that led him to be treated in the way that turned out 
to be palpably wrong. The victim in Jordan was only in hospital receiving treatment as a result 
of the assault by the accused. He was only treated because of the existence of the original 
wound. Even if the wound had virtually healed, it was still the reason why, and the only reason 
why, the victim was treated. It therefore remained an operating and substantial cause of the 
treatment. Thus his actions were a substantial cause of death as in Smith, the only diff erence 
being that one must look at the former case in a broader focus in order to see it. . . . 

In Smith, there is evidence of the poor medical provisions available to soldiers in a peace time 
medical station in Germany. There were no facilities for example, for blood transfusion, which 
would have been, in the court’s words, “the best possible treatment”. . . . In Smith, the court 
evades consideration of the intervening act doctrine entirely, preferring comfortably vague 
terms like “substantial cause” in place of a straight confrontation of the argument raised by 
Jordan. Because they do this, they are forced to distinguish the earlier case as a particular one 
decided on its facts, which is not to distinguish it at all.’

The author concludes that the ‘operating and substantial’ or ‘signifi cant cause’ test is too 

vague to do anything but allow courts complete freedom to decide what will or will not break 

the chain of causation. This they will do on policy grounds.

thinking point 2.6

Consider whether D is the cause of V’s death in the following circumstances. Is there an 

intervening event or are D’s acts substantial and operating?

1. D knocks V unconscious on a beach. a) V drowns when the tide comes in. b) V dies when 

a tsunami fl oods the coast.

’Because of the two- sided nature of actions as both individual and social, what appears from 
one point of view as a voluntary act can from another point of view appear involuntary, and vice 
versa. Much depends upon the focus of the enquiry . . . The more narrowly one analyses the var-
ious actions and actors, the more likely it is that they will appear to be discrete, self contained 
and autonomous phenomena. The more broadly one examines the facts, however, locating 
what happened within the wider context, the less an act is likely to appear voluntary. . . .

Smith’s victim was given “thoroughly bad” (surely a synonym for “palpably wrong”) treatment 
and had a 75 per cent chance of recovery. It is hard not to say that the treatment “made the 
diff erence” if the test of abnormality is applied. The counter- argument is that the wound in 
Smith remained an operating cause, whereas in Jordan, it was more or less repaired, no longer 
operative and therefore only the setting in which maltreatment occurred. This argument only 
holds on a failure to see the facts in Jordan broadly enough, for it was the accused’s actions 
that landed his victim in the hospital, and that led him to be treated in the way that turned out 
to be palpably wrong. The victim in Jordan was only in hospital receiving treatment as a result 
of the assault by the accused. He was only treated because of the existence of the original 
wound. Even if the wound had virtually healed, it was still the reason why, and the only reason 
why, the victim was treated. It therefore remained an operating and substantial cause of the 
treatment. Thus his actions were a substantial cause of death as in Smith, the only diff erence 
being that one must look at the former case in a broader focus in order to see it. . . .

In Smith, there is evidence of the poor medical provisions available to soldiers in a peace time 
medical station in Germany. There were no facilities for example, for blood transfusion, which 
would have been, in the court’s words, “the best possible treatment”. . . . In Smith, the court 
evades consideration of the intervening act doctrine entirely, preferring comfortably vague 
terms like “substantial cause” in place of a straight confrontation of the argument raised by 
Jordan. Because they do this, they are forced to distinguish the earlier case as a particular one 
decided on its facts, which is not to distinguish it at all.’

thinking point 2.6

Consider whether D is the cause of V’s death in the following circumstances. Is there an 

intervening event or are D’s acts substantial and operating?

1. D knocks V unconscious on a beach. a) V drowns when the tide comes in. b) V dies when 

a tsunami fl oods the coast.
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2. D assaults V in his fl at by breaking his ankles and then leaves. An hour later a fi re breaks 

out. V cannot escape, develops breathing diffi culties as a result of the fi re and burns to 

death.

3. In a gun battle between a group of robbers and police, an offi cer is killed by a police 

bullet.

Interventions by V

There are two potentially confl icting rules:

you must take your victim as you fi nd him; and• 

victim escape cases.• 

Take your victim as you fi nd him
Unforeseeable acts by V following D’s unlawful act will not break the chain of causation

The law of tort has recognised the ‘egg shell skull’ rule for a considerable time. V’s unforeseen 

physical abnormalities will not prevent D’s liability for a tort offence. Thus, if D hits a claimant 

on the head with a newspaper and fractures his skull, D will be liable for civil trespass to the 

person under the egg shell skull rule on the basis that you should take your victim as you fi nd 

him. The case below applied and transferred the civil principle to the criminal law in respect 

of not simply physical but also psychological abnormalities.

R v Blaue ●  [1975] 3 ALL ER 446 COURT OF APPEAL

D stabbed V, a woman, in a street attack, piercing her lung. At hospital, she refused a life-

 saving blood transfusion for it was contrary to her religious beliefs as a Jehovah’s Witness. 

Consequently, she died and D was convicted of manslaughter on the grounds of diminished 

responsibility, the court holding that the wounds were the cause of death. D appealed on the 

grounds that V’s decision to refuse the blood transfusion was unreasonable and should break 

the chain of causation. The court disagreed.

Lawton LJ:

‘In Reg. v. Holland, 2 Mood. & R. 351, the defendant in the course of a violent assault, had injured 
one of his victim’s fi ngers. A surgeon had advised amputation because of the danger to life 
through complications developing. The advice was rejected. A fortnight later the victim died of 
lockjaw. Maule J. said, at p. 352: “the real question is, whether in the end the wound infl icted 
by the prisoner was the cause of death.” That distinguished judge left the jury to decide that 
question as did the judge in this case. They had to decide it as juries always do, by pooling their 
experience of life and using their common sense. They would not have been handicapped by a 
lack of training in dialectic or moral theology.

Maule J.’s direction to the jury refl ected the common law’s answer to the problem. He who 
infl icted an injury which resulted in death could not excuse himself by pleading that his victim 
could have avoided death by taking greater care of himself: see Hale’s Pleas of the Crown (1800 
ed.), pp. 427–428. The common law in Sir Matthew Hale’s time probably was in line with con-
temporary concepts of ethics. A man who did a wrongful act was deemed morally responsible 
for the natural and probable consequences of that act. Mr. Comyn asked us to remember that 
since Sir Matthew Hale’s day the rigour of the law relating to homicide has been eased in favour

‘In Reg. v. Holland, 2 Mood. & R. 351, the defendant in the course of a violent assault, had injured 
one of his victim’s fi ngers. A surgeon had advised amputation because of the danger to life 
through complications developing. The advice was rejected. A fortnight later the victim died of 
lockjaw. Maule J. said, at p. 352: “the real question is, whether in the end the wound infl icted 
by the prisoner was the cause of death.” That distinguished judge left the jury to decide that 
question as did the judge in this case. They had to decide it as juries always do, by pooling their 
experience of life and using their common sense. They would not have been handicapped by a 
lack of training in dialectic or moral theology.

Maule J.’s direction to the jury refl ected the common law’s answer to the problem. He who 
infl icted an injury which resulted in death could not excuse himself by pleading that his victim 
could have avoided death by taking greater care of himself: see Hale’s Pleas of the Crown (1800 
ed.), pp. 427–428. The common law in Sir Matthew Hale’s time probably was in line with con-
temporary concepts of ethics. A man who did a wrongful act was deemed morally responsible 
for the natural and probable consequences of that act. Mr. Comyn asked us to remember that 
since Sir Matthew Hale’s day the rigour of the law relating to homicide has been eased in favour
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of the accused. It has been – but this has come about through the development of the concept 
of intent, not by reason of a diff erent view of causation. . . . 

The physical cause of death in this case was the bleeding into the pleural cavity arising from 
the penetration of the lung. This had not been brought about by any decision made by the 
deceased girl but by the stab wound. Counsel for the appellant tried to overcome this line of 
reasoning by submitting that the jury should have been directed that if they thought the girl’s 
decision not to have a blood transfusion was an unreasonable one, then the chain of causa-
tion would have been broken. At once the question arises – reasonable by whose standards? 
Those of Jehovah’s Witnesses? Humanists? Roman Catholics? Protestants of Anglo- Saxon 
descent? The man on the Clapham omnibus? But he might well be an admirer of Eleazar who 
suff ered death rather than eat the fl esh of swine. . . . It has long been the policy of the law that 
those who use violence on other people must take their victims as they fi nd them. This in our 
judgment means the whole man, not just the physical man. It does not lie in the mouth of the 
assailant to say that his victim’s religious beliefs which inhibited him from accepting certain 
kinds of treatment were unreasonable. The question for decision is what caused her death. The 
answer is the stab wound. The fact that the victim refused to stop this end coming about did not 
break the causal connection between the act and death . . .’

The court might have decided this case on the basis of the ‘substantial and operating’ test as 

in Smith, for the wounds were the operating cause of death notwithstanding V’s unforesee-

able decision. The decision may be correct but the ‘take your victim as you fi nd him’ principle 

has been criticised. Hart and Honoré suggest that the question is not whether a particular 

belief is reasonable but whether a person whose life is in danger can reasonably be expected 

to abandon a fi rmly held religious belief? (Causation in the Law, 2nd edn, 2002, OUP, at 361). 

V’s refusal of the blood transfusion might be seen as bad luck for D. Had it not been for her 

refusal, she would probably have survived and D might have faced a lesser charge. The next 

two suicide cases followed Blaue.

R v Dear ●  [1996] CRIM LR 595 COURT OF APPEAL

D slashed V repeatedly with a Stanley knife. The attack was prompted by allegations made 

against V by D’s 12- year- old daughter that V had sexually interfered with her. V died two days 

later from the wounds. D’s case was that V had committed suicide by either re- opening the 

wounds with a blade and bleeding to death or, the wounds having re- opened naturally, by 

failing to take steps to staunch the blood loss. He was convicted of murder and appealed, 

arguing that suicide by V would have broken the chain of causation. The appeal was dis-

missed, the court holding that the only issue was whether the original injuries were an oper-

ating and signifi cant cause of death following Smith, Malcherek, Cheshire and Blaue. The 

cause of death was bleeding from a severed artery, regardless of any deliberate interference 

with the wounds by V. V took such action because of the wounds and would not have done 

so unless he had been wounded. It might have been different if V had acted for a reason 

unconnected with D’s attack, such as shame at his own behaviour.

V’s voluntary decision to commit suicide was unforeseeable. It ought to have broken the 

chain under the novus actus interveniens principle (‘Interventions by a third party breaking 

the chain: the novus actus interveniens’, p 78). However, where the suicide was connected to 

the attack, the wounds were considered to be the cause of death. Had the suicide been for 

other reasons, D would have been acquitted.

of the accused. It has been – but this has come about through the development of the concept 
of intent, not by reason of a diff erent view of causation. . . .

The physical cause of death in this case was the bleeding into the pleural cavity arising from 
the penetration of the lung. This had not been brought about by any decision made by the 
deceased girl but by the stab wound. Counsel for the appellant tried to overcome this line of 
reasoning by submitting that the jury should have been directed that if they thought the girl’s 
decision not to have a blood transfusion was an unreasonable one, then the chain of causa-
tion would have been broken. At once the question arises – reasonable by whose standards? 
Those of Jehovah’s Witnesses? Humanists? Roman Catholics? Protestants of Anglo- Saxon 
descent? The man on the Clapham omnibus? But he might well be an admirer of Eleazar who 
suff ered death rather than eat the fl esh of swine. . . . It has long been the policy of the law that 
those who use violence on other people must take their victims as they fi nd them. This in our 
judgment means the whole man, not just the physical man. It does not lie in the mouth of the 
assailant to say that his victim’s religious beliefs which inhibited him from accepting certain 
kinds of treatment were unreasonable. The question for decision is what caused her death. The 
answer is the stab wound. The fact that the victim refused to stop this end coming about did not 
break the causal connection between the act and death . . .’
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In Dhaliwal [2006] EWCA Crim 1139 the Court of Appeal held that suicide following physical 

violence upon a fragile personality would not break the chain of causation. The context of 

the case was domestic violence. (See Chapter 7: ‘Unlawful and Dangerous Act (Constructive) 

Manslaughter’, p 353).

These cases confl ict with the following group of cases where V’s abnormal, unreasonable or 

‘daft’ reaction will break the chain.

Victim escape cases
Unforeseeable acts by V will break the chain of causation

D will be held to be the cause of death/injury where V has been so frightened that he 

escapes by jumping from a moving car, running away or doing something which is danger-

ous provided the escape was within a range of behaviour that could be reasonably expected 

given V’s situation. Where, however, V’s reaction is unexpected or so ‘daft’ as to be con-

sidered unreasonable, the chain will be broken and D will be acquitted. The question of 

reasonableness is not determined by D’s own foresight but according to that of the reason-

able person.

R v Roberts ●  (1971) 56 CR APP R 95 COURT OF APPEAL

V, a young woman, broke her ankle by jumping from a moving car. She alleged that D 

had made sexual advances to her and had tried to pull off her coat. D was convicted of 

assault causing actual bodily harm contrary to s47 Offences Against the Person Act 1861. 

He appealed on the grounds of causation arguing that V’s escape was unforeseeable and 

a break in the chain of causation. It was held that V’s escape was the natural result of D’s 

conduct and was reasonably foreseeable.

Stephenson LJ:

‘The test is: Was it the natural result of what the alleged assailant said and did, in the sense 
that it was something that could reasonably have been foreseen as the consequence of what 
he was saying or doing? As it was put in one of the old cases, it had got to be shown to be his act, 
and if of course the victim does something so “daft,” in the words of the appellant in this case, 
or so unexpected, not that this particular assailant did not actually foresee it but that no rea-
sonable man could be expected to foresee it, then it is only in a very remote and unreal sense a 
consequence of his assault, it is really occasioned by a voluntary act on the part of the victim 
which could not reasonably be foreseen and which breaks the chain of causation between the 
assault and the harm or injury.’

The requirement of reasonableness and foreseeability was confi rmed in the following two 

cases:

R v Mackie ●  (1973) 57 CR APP R 453 COURT OF APPEAL

A three- year- old boy whom D had been minding fell down some stairs while running 

away from D in fear of ill- treatment. V died and D was convicted of manslaughter. He 

appealed on the grounds of causation. It was held that regard had to be had to V’s age 

in considering whether his reaction and fear of violence was reasonable. Secondly, was 

V’s fear well- founded? Thirdly, was V’s fear caused by D’s unlawful conduct? Appeal 

dismissed.

‘The test is: Was it the natural result of what the alleged assailant said and did, in the sense 
that it was something that could reasonably have been foreseen as the consequence of what 
he was saying or doing? As it was put in one of the old cases, it had got to be shown to be his act, 
and if of course the victim does something so “daft,” in the words of the appellant in this case, 
or so unexpected, not that this particular assailant did not actually foresee it but that no rea-
sonable man could be expected to foresee it, then it is only in a very remote and unreal sense a 
consequence of his assault, it is really occasioned by a voluntary act on the part of the victim 
which could not reasonably be foreseen and which breaks the chain of causation between the 
assault and the harm or injury.’
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R v Williams and Davis ●  (1992) 95 CR APP R 1 COURT OF APPEAL

V was a hitch- hiker who was picked up in a car driven by W. D was a passenger in the back 

seat. After travelling about fi ve miles, V jumped from the car whilst it was moving at 30 

miles an hour. He sustained head injuries from which he died. The Ds were convicted of 

manslaughter on the basis that they had planned to rob V and that V died whilst trying to 

escape. The judge did not give a complete direction on causation and subsequent appeals 

were allowed.

Stuart- Smith LJ:

‘Where the unlawful act was a battery, there was no diffi  culty with the second ingredient [ie: 
the second identifi ed in Dalby]. However, where the unlawful act was merely a threat unaccom-
panied and not preceded by actual violence, the position might be more diffi  cult. The nature of 
the threat was important in considering both the foreseeability of harm to the victim from the 
threat and the question whether the deceased’s conduct was proportionate to the threat, that 
is to say that it was within the ambit of reasonableness and not so daft as to make it his own 
voluntary act which broke the chain of causation. The jury should consider two questions: fi rst 
whether it was reasonably foreseeable that some harm, albeit not serious harm, was likely to 
result from the threat itself; and second, whether the deceased’s reaction in jumping from the 
moving car was within the range of responses which might be expected from a victim placed 
in his situation. The jury should bear in mind any particular characteristic of the victim and the 
fact that in the agony of the moment he might act without thought and deliberation.’

The basis of the test of reasonable foreseeability is an objective one according to the standard 

of a hypothetical onlooker. Therefore, it will be no defence for D to argue that he did not 

foresee V’s reaction:

R v Marjoram ●  [2000] CRIM LR 372 COURT OF APPEAL

D was 16. He went with a group of young people to V’s hostel room with whom they had a 

dispute. V’s door was locked. There was shouting, banging, threats and the door was broken 

down. V was on the window ledge at the time. She then either fell or jumped two storeys 

to the ground, suffering severe injuries. D was charged with being part of a joint enterprise 

to assault V and that this had caused V to escape through the window and suffer injury. The 

appeal turned on the question of causation.

Rock LJ:

‘In a case such as the present the prosecution have to prove, as the judge directed the jury, fi ve 
elements. First, that the victim had suff ered injury of the kind required for the off ence charged; 
in this case really serious physical harm. Second, that the accused’s conduct was deliberate. 
Third, that the accused’s conduct was unlawful. Fourth, that the accused’s conduct must have 
caused or materially contributed to the injury suff ered by the victim. The accused’s conduct 
will have caused or materially contributed to the injury suff ered by the victim if the injury was 
the natural result of what the accused said and did. The injury will be the natural result of what 
the accused said and did if a reasonable person could have foreseen the victim’s conduct in 
attempting to escape as a possible outcome of what the accused was saying and doing. The 
prosecution do not have to prove that the accused himself or herself actually foresaw what 
occurred as a possibility in order to establish causation.’ Appeal dismissed.

‘Where the unlawful act was a battery, there was no diffi  culty with the second ingredient [ie: 
the second identifi ed in Dalby]. However, where the unlawful act was merely a threat unaccom-
panied and not preceded by actual violence, the position might be more diffi  cult. The nature of 
the threat was important in considering both the foreseeability of harm to the victim from the 
threat and the question whether the deceased’s conduct was proportionate to the threat, that 
is to say that it was within the ambit of reasonableness and not so daft as to make it his own 
voluntary act which broke the chain of causation. The jury should consider two questions: fi rst 
whether it was reasonably foreseeable that some harm, albeit not serious harm, was likely to 
result from the threat itself; and second, whether the deceased’s reaction in jumping from the 
moving car was within the range of responses which might be expected from a victim placed 
in his situation. The jury should bear in mind any particular characteristic of the victim and the 
fact that in the agony of the moment he might act without thought and deliberation.’

‘In a case such as the present the prosecution have to prove, as the judge directed the jury, fi ve 
elements. First, that the victim had suff ered injury of the kind required for the off ence charged; 
in this case really serious physical harm. Second, that the accused’s conduct was deliberate. 
Third, that the accused’s conduct was unlawful. Fourth, that the accused’s conduct must have 
caused or materially contributed to the injury suff ered by the victim. The accused’s conduct 
will have caused or materially contributed to the injury suff ered by the victim if the injury was 
the natural result of what the accused said and did. The injury will be the natural result of what 
the accused said and did if a reasonable person could have foreseen the victim’s conduct in 
attempting to escape as a possible outcome of what the accused was saying and doing. The 
prosecution do not have to prove that the accused himself or herself actually foresaw what 
occurred as a possibility in order to establish causation.’ Appeal dismissed.
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If V’s actions were unforeseeable by a reasonable person, they will break the chain (Pagett). 

On the other hand, if they were reasonably to be expected given the nature of the threat 

and her personal characteristics, such as age, sex and intelligence, then the chain will not be 

broken and D will be guilty.

This raises yet another contradiction within causation. Not only is the rule relating to the 

novus actus interveniens undermined by the exceptions in the last sections (ie duty, pollution, 

drugs, medical cases), but there are further exceptions in relation to interventions by V. The 

principle of ‘take your victim as you fi nd him’ in turn confl icts with the victim escape cases, 

where ‘daft’ escapes will break the chain.

NB: Where D acts unlawfully and then commits a further accidental act or omission, the • 

chain will not be broken. Le Brun could be explained on this basis (the husband who 

dropped his wife after knocking her unconscious and thereby breaking her skull which 

caused her death: ‘Coincidence/Correspondence of Actus Reus and Mens Rea’, p 49).

A fi nding of causation does not mean that D is guilty of the crime. MR must also be • 

proved. In many of the cases examined, D had the MR for the offence in question but the 

issue was whether causation was also satisfi ed. Both must be established before D can be 

convicted.

Therefore, an intervening act/event will not break the chain where it is performed:

in self- preservation or in the course of duty • (Pagett);

collision which could sensibly have been as a second anticipated to occur in the way that it did • 

following D’s fi rst collision (Girdler);

in pollution cases: the common sense approach•  (Empress);

in medical cases • (Smith, Malcherek, Cheshire) where D’s act will be regarded as substantial, 

operative or signifi cant;

by V in pursuance of a physical or psychological abnormality, even where unforeseeable (take • 

your victim as you fi nd him) (Blaue);

by V’s reasonably foreseeable, but not unreasonable or daft, escape from danger (victim • 

escape cases).

thinking point 2.7

Is D liable for V’s death in the following situations?

1. D shoots V in the stomach. V then slits his own throat and dies within fi ve minutes.

2.  D has a violent argument with V who runs away and falls into a gutter. He is struck by 

a passing car and killed.

3.  D injures V’s fi nger. A surgeon advises amputation but V refuses and dies two weeks 

later from infection.

2.3.4  Conclusion

The rules on causation are based on common sense and policy not science. They are a way of 

explaining why D’s culpable act should be regarded as legally responsible for harm. They are 

Therefore, an intervening act/event will not break the chain where it is performed:

in self- preservation or in the course of duty • (Pagett);

collision which could sensibly have been as a second anticipated to occur in the way that it did •

following D’s fi rst collision (Girdler);

in pollution cases: the common sense approach•  (Empress);

in medical cases • (Smith, Malcherek, Cheshire) where D’s act will be regarded as substantial,

operative or signifi cant;

by V in pursuance of a physical or psychological abnormality, even where unforeseeable (take•

your victim as you fi nd him) (Blaue);e

by V’s reasonably foreseeable, but not unreasonable or daft, escape from danger (victim•

escape cases).

section
 summary

thinking point 2.7

Is D liable for V’s death in the following situations?

1. D shoots V in the stomach. V then slits his own throat and dies within fi ve minutes.

2.  D has a violent argument with V who runs away and falls into a gutter. He is struck by 

a passing car and killed.

3.  D injures V’s fi nger. A surgeon advises amputation but V refuses and dies two weeks

later from infection.
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used singly or together but they are vague and contradictory. It is not clear when the courts 

will use any particular test or what the difference is between them, if there is any at all. Read 

this extract by S. Shute, ‘Causation: Foreseeability v Natural Consequences’ (1992) 55 MLR, 

at 585:

’The most obvious diffi  culty lies in determining a “natural consequence.” What exactly is 
meant by this term? How do we judge whether something is a natural consequence of some-
thing else . . . 

A second source of indeterminacy is the notion of reasonableness. If the natural consequence 
test is best expressed in terms of reasonableness, we need to know which conception of rea-
sonableness is being referred to. On one view, reasonableness involves thinking and acting in 
accordance with right reason. Let us call this the “idealised” conception of reasonableness. An 
opposing, more “moderate” conception of reasonableness draws a distinction between the 
reasonable and the rational, arguing that the reasonable person cannot be expected to pos-
sess preternatural powers of judgment or self- control and, in appropriate circumstances, may 
be capable of thinking and acting irrationally. . . . 

The rival foreseeability test . . . is equally problematic. As with the natural consequence test, 
the character of the foreseeability test remains largely unexplained. What exactly must be 
foreseeable? At what stage should the test be applied? What diff erence does the addition of 
the word “reasonable” to the test make? Is the test meant to be an explanation of, a substitute 
for, or an addition to causation?’

2.3.5  Reform

The Law Commission’s Draft Criminal Code Bill (Law Com No 177) states:

‘Cl. 17 Causation

(1) Subject to subsections (2) and (3), a person causes a result which is an element of an 
off ence when–

(a) he does an act which makes a more than negligible contribution to its occurrence; or

(b) he omits to do an act which might prevent its occurrence and which he is under a 
duty to do according to the law relating to the off ence.

(2) A person does not cause a result where, after he does such an act or makes such an omis-
sion, an act or event occurs–

(a) which is the immediate and suffi  cient cause of the result;

(b) which he did not foresee; and

(c) which could not in the circumstances reasonably have been foreseen.

(3) A person who procures, assists or encourages another to cause a result that is an element 
of an off ence does not himself cause that result so as to be guilty of the off ence as a principal 
except when–

(a) [he procures the act by an innocent agent]; or

(b) the off ence itself consists in the procuring, assisting or encouraging another to 
cause the result.’

’The most obvious diffi  culty lies in determining a “natural consequence.” What exactly is 
meant by this term? How do we judge whether something is a natural consequence of some-
thing else . . . 

A second source of indeterminacy is the notion of reasonableness. If the natural consequence 
test is best expressed in terms of reasonableness, we need to know which conception of rea-
sonableness is being referred to. On one view, reasonableness involves thinking and acting in 
accordance with right reason. Let us call this the “idealised” conception of reasonableness. An 
opposing, more “moderate” conception of reasonableness draws a distinction between the 
reasonable and the rational, arguing that the reasonable person cannot be expected to pos-
sess preternatural powers of judgment or self- control and, in appropriate circumstances, may 
be capable of thinking and acting irrationally. . . .

The rival foreseeability test . . . is equally problematic. As with the natural consequence test, 
the character of the foreseeability test remains largely unexplained. What exactly must be 
foreseeable? At what stage should the test be applied? What diff erence does the addition of 
the word “reasonable” to the test make? Is the test meant to be an explanation of, a substitute 
for, or an addition to causation?’

‘Cl. 17 Causation

(1) Subject to subsections (2) and (3), a person causes a result which is an element of an 
off ence when–

(a) he does an act which makes a more than negligible contribution to its occurrence; or

(b) he omits to do an act which might prevent its occurrence and which he is under a
duty to do according to the law relating to the off ence.

(2) A person does not cause a result where, after he does such an act or makes such an omis-
sion, an act or event occurs–

(a) which is the immediate and suffi  cient cause of the result;

(b) which he did not foresee; and

(c) which could not in the circumstances reasonably have been foreseen.

(3) A person who procures, assists or encourages another to cause a result that is an element 
of an off ence does not himself cause that result so as to be guilty of the off ence as a principal 
except when–

(a) [he procures the act by an innocent agent]; or

(b) the off ence itself consists in the procuring, assisting or encouraging another to
cause the result.’
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The exception in favour of acts/events which D does not foresee is new and wider than the 

current law.

  Summary
AC TUS REUS

A crime consists of AR (conduct) and MR (mental element).

AR and MR are defi ned by the crime.• 

There is a distinction between conduct and result crimes.• 

You cannot be convicted of a crime merely for having guilty thoughts.• 

The AR must be proved.• 

It must be voluntary or willed.• 

It can include a mental element.• 

It can consist of a state of affairs: status offences.• 

It can be negated by some defences.• 

OMISSIONS

Omissions liability concerns the commission of the AR of an offence through failing to act 

where there is a duty to act. Duties can arise through statute (failure to act) or in fi ve common 

law duty situations:

assumption of responsibility;• 

close/special relationship;• 

creation of a dangerous situation;• 

withdrawal of medical treatment where there is a continuing obligation to preserve life;• 

contract, statute or offi cial position.• 

C AUSATION

Causation is the name given to the search for the legal cause of a result where there is more 

than one potential cause.

Factual causation: but for D’s act the result would not have happened.• 

Legal causation: the chain of causation will be broken by a • novus actus interveniens which 

must be voluntary: free, deliberate and informed.

An intervening act will not break the chain where it is performed:• 

– in self- preservation or in the course of duty;

_  as a second collision which could sensibly have been anticipated to occur in the way 

that it did following D’s fi rst collision (Girdler);

– in pollution cases unless it is extraordinary;

– in medical cases where D’s act is substantial and operating;

–  by V in pursuance of even an unforeseeable abnormality—take your victim as you fi nd 

her;

–  by V’s reasonably foreseeable, but not unreasonable or daft, escape from danger.
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  Problem Solving
1.  D is driving his 15- year- old daughter, A, to school. As D approaches the school cross-

ing A, who loves to make her father laugh, suddenly tickles D under his arm. He loses 

control of the steering wheel and is too surprised to brake. The car rolls on to the foot 

of the lollipop man. D dislikes the man and leaves the car there for a couple of minutes 

whilst he scolds A.

2.  The following week, D’s wife gives birth to a baby. It is severely mentally and physically 

disabled, requiring 24- hour care. The baby becomes critically ill. After several days the 

baby’s heart stops beating. The doctors do not resuscitate and withdraw artifi cial nutri-

tion and hydration on the basis that the baby is never going to recover.

3.  That night A threatens V, her unusually nervous 9- year- old brother, by breaking into his 

room and shouting. V jumps out of an upper window and breaks his arm. He is taken to 

hospital where a junior doctor fails to detect the complexity of the break. The arm is not 

set properly. It fails to heal and V dies from an infection.

Discuss the criminal liability of D, the doctors and A for the harm in each scenario.

A useful technique for answering questions involving causation (ie 3) is to draw a chain of 

causation marked with potential interventions:

V jumps Doctor 

D V’s death

Diagram 2.4
Causation answer 
diagram

Remember:

I: Identify•  relevant issues

D: Defi ne•  offences/defences

E: Explain/evaluate•  the law

A: Apply•  law to facts.

It is important to realise that there is no single correct answer. The point of any problem 

question is to allow you to explore the legal and factual issues. In this way you will develop 

an ability to formulate different arguments leading to a particular conclusion. Remember, 

however, that your conclusion (guilt or innocence) is less important than your explanation 

and application of the law to the facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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Key Points
This chapter will help you to:

identify the two meanings of intention:• 

direct intent: aim or purpose; and• 

indirect/oblique intent: foresight of a virtually certain result as • 
defi ned in the Nedrick/Woollin test.

understand that recklessness has one meaning:• 

recklessness is now subjective and is defi ned according to • 
Cunningham [1957] as the conscious taking of an unjustifi ed risk;

Caldwell•  [1982] objective recklessness, defi ned as failure to think 
about a serious and obvious risk, was overturned by R v G [2003].

3
Mens Rea: 
Intention, 
Recklessness, 
Negligence and 
Gross Negligence
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distinguish between recklessness, negligence and gross negligence:• 

negligence: unreasonable conduct which creates an obvious risk of • 
harm or damage through genuine inadvertence;

gross negligence: an extremely high degree of negligence so as to • 
deserve criminal punishment. It only applies to manslaughter.

evaluate the relative merits of a subjective/objective approach to MR.• 
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Chapter 3

Mens Rea: Intention, Recklessness, 

Negligence and Gross Negligence
Introduction• 

3.1 Intention• 

3.2 Recklessness• 

3.3 Negligence and Gross Negligence• 

  Introduction
No- one can be convicted of a crime unless their criminal conduct (AR) was accom-

panied by a criminal mental element known as mens rea (MR). Each offence defi nes 

the particular MR which must be proved beyond reasonable doubt in order to secure 

a conviction. The prosecution will need to prove MR in relation to each element of 

the AR. Some offences, such as murder for example, contain several AR elements, 

and the D must have MR in relation to each one.

We say that MR consists of a guilty ‘state of mind’, which is usually the case with 

the more serious crimes requiring intention, recklessness or dishonesty. These terms 

represent states of mind where D will have decided or chosen to bring about a result 

prohibited by the criminal law. They refl ect varying degrees of blameworthiness or 

culpability so as to deserve punishment. In addition, many offences also require 

mens rea in the form of knowledge or belief in relation to a particular circumstance. 

For example, rape requires the absence of reasonable belief in consent.

Gross negligence on the other hand does not represent a defi nable mental element 

but an extremely careless and unreasonable standard of conduct. Where grossly 

negligent conduct leads to harm, it is also regarded as blameworthy. It is neverthe-

less included here along with the two other major categories of MR.

Other MR terms, such as knowledge or wilfulness will be studied in Chapter 4, 

‘Strict, Vicarious and Corporate Liability’, p 169, where they may more logically be 

placed as belonging to statutory offences.

 3.1 Intention
3.1.1 Introduction• 

3.1.2 Context: Intention and Murder• 
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3.1.3 Intention: Ordinary Meaning—Immediate Actions and Result are Desired• 

3.1.4 Legal Meaning: Direct Intent—Aim or Purpose• 

3.1.5 The Distinction between Motive and Intention• 

3.1.6 Mercy Killings• 

3.1.7 Doctors, Palliative Care and Double Effect• 

3.1.8 Oblique or Indirect Intent: Foresight of a Virtual Certainty• 

3.1.9 The Test for Intention is Subjective: Section 8 Criminal Justice Act 1967• 

3.1.10 Finding Intention from the Evidence• 

3.1.11  Oblique Intention Distinguished from Recklessness: Foresight of a Virtual Certainty v • 

Foresight of Risk

3.1.12 Evaluation• 

3.1.13 Reform• 

3.1.14 Transferred Malice• 

Steane [1947] 1 All ER 813—intention confi ned to motive;

Moloney [1985] 1 All ER 1025—oblique intention: foresight of a moral certainty;

Hancock & Shankland [1986] 1 All ER 641—the greater a consequence is foreseen, the 

greater the probability it is intended;

Nedrick [1986] 3 All ER 1—the Nedrick Direction: foresight of a virtual certainty is oblique 

intention;

Woollin [1998] 4 All ER 103—Nedrick Direction confi rmed.

3.1.1  Introduction

Intention

Recklessness

Gross negligence

Negligence

Strict liabilityLow

High
CulpabilityDiagram 3.1

Mens rea and 
culpability

Intention is the highest form of MR. It is also the only MR requirement of offences of specifi c 

or ulterior intent.

Steane [1947] 1 All ER 813—intention confi ned to motive;

Moloney [1985] 1 All ER 1025—oblique intention: foresight of a moral certainty;

Hancock & Shankland [1986] 1 All ER 641—the greater a consequence is foreseen, the 

greater the probability it is intended;

Nedrick [1986] 3 All ER 1—the Nedrick Direction: foresight of a virtual certainty is oblique 

intention;

Woollin [1998] 4 All ER 103—Nedrick Direction confi rmed.

key 
cases
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Crimes of specifi c and ulterior intent

A crime of specifi c intent is one where the prosecution must establish intention rather than 

recklessness in relation to the AR of an offence, eg:

Murder: MR is defi ned as an intention to kill or cause grievous bodily harm (GBH). The AR 

is ‘the unlawful killing of a human being’.

A crime of ulterior intent is one where MR includes an intention to cause a consequence or 

result beyond the AR of the crime in question, eg:

Causing grievous bodily harm with intent contrary to s18 Offences Against the Person 

Act 1861:

Whosoever shall unlawfully and maliciously by any means whatsoever wound or cause any 

grievous bodily harm to any person . . . with intent . . . to do some grievous bodily harm to 

any person, shall be guilty . . . [of an offence and liable to imprisonment for life].

Burglary under s9(1)(a) Theft Act 1968:

(1)  A person is guilty of burglary if:

(a) he enters any building or part of a building as a trespasser and with intent to com-

mit any such offence as is mentioned in subsection (2) below; or . . . 

(2)  The offences referred to . . . .are stealing anything in the building in question, or 

infl icting on any person therein any grievous bodily harm and of doing unlawful 

damage to the building or anything therein.

Crimes of specifi c or ulterior intent must be distinguished from crimes of basic intent, 

where MR consists of intention or recklessness, such as criminal damage.

3.1.2  Context: Intention and Murder

Intention occupies a symbolic place in the criminal law. As the highest form of MR it 

applies to murder, the gravest crime in the criminal justice system. Given this fact, you 

might expect it to have a relatively certain definition. The alternative homicide offence 

of manslaughter is defined by reference to other forms of MR, the most serious of which 

is recklessness. The only distinction between the two offences is the mental element. 

Uncertainty regarding the line between intention and recklessness will therefore result 

in confusion between murder and manslaughter. This could lead to injustice: a defend-

ant who recklessly kills ought not to be convicted of murder which requires nothing 

less than an intentional killing. The blurring of the distinction could result in an unsafe 

murder conviction. However, as we shall see, the current concept of intention is far from 

clear.

The discussion regarding intention generally takes place in the context of murder. 

Consequently, it is a topic which has attracted much academic debate. It might be argued 

that the amount of academic speculation is disproportionate to the relatively small 

number of reported cases on intention. However, we need to be able to understand 

some of these arguments and will refer to them throughout. Law Commission report 

‘Murder, Manslaughter and Infanticide’ (Law Com No 304, 2006) concerning homicide 

reform includes recommendations on intention which we will examine at the end of this 

section.

A crime of specifi c intent is one where the prosecution must establish intention rather than 

recklessness in relation to the AR of an offence, eg:

Murder: MR is defi ned as an intention to kill or cause grievous bodily harm (GBH). The AR 

is ‘the unlawful killing of a human being’.

A crime of ulterior intent is one where MR includes an intention to cause a consequence or 

result beyond the AR of the crime in question, eg:

Causing grievous bodily harm with intent contrary to s18 Offences Against the Person 

Act 1861:

Whosoever shall unlawfully and maliciously by any means whatsoever wound or cause any 

grievous bodily harm to any person . . . with intent . . . to do some grievous bodily harm to 

any person, shall be guilty . . . [of an offence and liable to imprisonment for life].

Burglary under s9(1)(a) Theft Act 1968:

(1)  A person is guilty of burglary if:

(a) he enters any building or part of a building as a trespasser and with intent to com-

mit any such offence as is mentioned in subsection (2) below; or . . .

(2)  The offences referred to . . . .are stealing anything in the building in question, or 

infl icting on any person therein any grievous bodily harm and of doing unlawful 

damage to the building or anything therein.

Crimes of specifi c or ulterior intent must be distinguished from crimes of basic intent, 

where MR consists of intention or recklessness, such as criminal damage.
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As you read through this section, it might help to bear in mind this question:

Given the importance of intention to murder and the risk of injustice if there is uncertainty • 

about its distinction from recklessness, is the defi nition of intention too wide, too narrow 

or satisfactory?

3.1.3  Intention: Ordinary Meaning—Immediate Actions and 
Result are Desired

In ordinary language, we understand the concept of intention to be linked to immediate 

voluntary actions that we mean, want or desire to do, eg:

‘I intend to fi nish my criminal law coursework tonight’.

Usually, desired actions will imply a desired result:

‘I intend to work extremely hard on my coursework tonight and get an A grade’.

Sometimes, we may act with many intentions in mind. Thus:

‘I intend to fi nish my criminal law coursework tonight and work extremely hard so as to get a 
good grade. I can then take the weekend off  before starting three outstanding course- works 
which should have been fi nished last Friday!’

We may also intend a result even though the chances of achieving it are minimal. Doubtless 

every football team manager says at some point that his team intends to play well so as 

to win the league title or some other cup. Both immediate action (playing well) and aim/

result (winning) are desired and intended even if the chance of success may not be very 

high!

3.1.4  Legal Meaning: Direct Intent—Aim or Purpose

There is no statutory defi nition of intention. Its meaning has evolved through decisions of the 

higher courts (the common law). Intention in criminal law is defi ned in two ways: direct and 

indirect or oblique.

Direct intent = desire, aim or purpose

A directly intended result is one which it is the aim or purpose of D to achieve. It will usually 

be desired. This accords with the ordinary meaning above.

Direct intent conforms most closely to the ordinary meaning of intention. As we have seen, 

in ordinary language the meaning of intention coincides with wanting a particular result to 

occur or having it as one’s aim or purpose. See the following homicide scenario:

I pull the trigger of a gun which I know to be loaded and aimed at the chest of a person 

three metres away. It is my desire to kill and death is my aim or purpose.

I have the MR for murder: death or GBH are directly intended.

Direct intent = desire, aim or purpose

A directly intended result is one which it is the aim or purpose of D to achieve. It will usually 

be desired. This accords with the ordinary meaning above.

example
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It would make no difference if the chance of success is less than certain because, for instance, 

I am a poor shot or the gun is very unreliable. It is still my aim or purpose to kill or seriously 

injure. To express direct intent in terms of aim or purpose is more certain and connotes con-

trol or infl uence over the result of one’s actions. One might want or desire one’s national 

football team to win the World Cup but only the manager or team can have it as their aim 

or purpose and, thus, directly intend it. You should note that intention need not necessarily 

imply premeditation. Intention can arise without planning or forethought but it does imply 

a decision to act in a certain way, or an attitude towards the consequences. Direct intention 

therefore has a straightforward meaning and this is now a principle of substantive law.

3.1.5  The Distinction between Motive and Intention

In general the law draws a distinction between motive and MR. One may have a very good 

reason or motive for committing an offence but moral justifi cation will not excuse where D 

intends prohibited harm. Motive is relevant to evidence and punishment and is, in general, no 

defence. Quite simply, the law is not interested in why you act but in whether you committed 

the AR of any particular crime with the necessary MR.

However, two cases have confi ned the defi nition of intention to motive whilst others have 

held, in accordance with the principle above, that intention should ignore motive and cor-

respond to aim or purpose. None were concerned with murder:

Intention confi ned to motive

R v Steane ●  [1947] 1 ALL ER 813 COURT OF CRIMINAL APPEAL

The appellant had been convicted of an offence under the Defence (General) Regulations, 

regulation 2A, with doing acts likely to assist the enemy with intent to assist the enemy. D had 

on several occasions in 1940 during the Second World War made propaganda broadcasts 

from Germany on behalf of the Nazi government. He asserted that he had had no intention 

of assisting the enemy but that his actions were done for the purpose of saving his wife and 

children from being sent to a German concentration camp. The question was whether the 

broadcasts were made with the intention of assisting the enemy.

Held: Lord Goddard CJ gave the leading judgment in which he said that the proper direction 

to the jury would be that it was for the prosecution to prove the necessary criminal intent and 

while the jury would be entitled to presume intention if they thought that the act was done 

as the result of the free, uncontrolled action of the accused, they would not be entitled to 

presume it if the circumstances showed that the act was done in subjection to the power of 

the enemy or if it was as equally consistent with an innocent intent as with a criminal intent, 

for example a desire to save his wife and children from a concentration camp.

The court was of the opinion that acts performed whilst subjected to an enemy power, 

although likely to assist the enemy, were not intended to do so. The construction of inten-

tion here was a narrow one, confi ned to motive and desire. Steane did not want (or directly 

intend) to assist the enemy. He wanted to assist his family. This was his motive for acting and 

thus the court held that he lacked the intention for the offence.

The possibility that Steane might use the defence of duress was raised during the trial. 

This defence arises where a criminal act is performed under threat of violence. The court 
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dismissed this possibility because it was fi rst necessary to fi nd that the conduct was intended. 

The underlying basis for the acquittal was that Steane‘s motive was laudable. But it is unclear 

whether he had two direct intentions, one to save his family and another to assist the enemy 

(G. Williams, Textbook of Criminal Law (1983)) or whether he simply had an innocent intent 

to save his family.

Similar reasoning applied in the case of Gillick v West Norfolk and Wisbech Area Health 

Authority [1985] 1 All ER 553 where the House of Lords held that a doctor giving confi dential 

contraceptive advice to under- age young women would not intend an offence of assisting 

and encouraging unlawful sexual intercourse if his purpose was to prevent unwanted preg-

nancy and secure the best interests of the patient. The doctor’s motive negated any criminal 

intent.

Further medical cases relevant to motive and direct intention have been included in ‘Doctors, 

Palliative Care and Double Effect’, p 111.

Intention corresponding to purpose

Chandler v DPP ●  [1964] AC 763 HOUSE OF LORDS

D was charged with conduct revealing a purpose prejudicial to the safety of the state under 

s1 of the Offi cial Secrets Act 1911 by breaking into a nuclear base and obstructing aircraft 

from fl ying. In this offence, as with many others, intention is not specifi cally identifi ed but it 

is concealed within the term ‘purpose’. D claimed that his purpose was not to prejudice state 

security but to draw attention to the danger of nuclear weapons by protesting. The House 

held that purpose should have an objective defi nition. D’s motive may have been political 

protest but this was irrelevant to as to whether his purpose, objectively defi ned as prejudicing 

state security, was intentional.

Yip Chiu- Cheung v R ●  [1994] 3 WLR 514 PRIVY COUNCIL

D agreed with an American undercover offi cer to commit an offence of traffi cking a dan-

gerous drug (heroin). He was charged with conspiracy. Conspiracy consists of an agreement 

between two or more people to commit a crime, each possessing an intention that the crime 

should occur. The agent’s purpose was to infi ltrate and collect evidence on a gang of criminal 

drug dealers in which D was suspected to be involved. The Council decided that the under-

cover agent had intentionally committed conspiracy to traffi c in heroin. His good motive 

was irrelevant to his intention. It therefore followed that D the co- conspirator was guilty of 

conspiracy.

In these two cases the courts ignored motive and defi ned intention so as to correspond to D’s 

objective purpose which was to commit offences (obstruction/conspiracy).

Similar reasoning applied in Hales [2005] EWCA Crim 1118. D had stolen a motor cycle and 

had been pursued by a police car. The police caught up with him and whilst an offi cer was 

attempting to handcuff D, he and an accomplice escaped, got into the police car which still 

had its engine running and deliberately reversed over the police offi cer who was seriously 

injured and who later died. It was argued on appeal that D did not desire death and his motive 

was to escape arrest. He therefore did not directly intend to kill. This was rejected by the 

Court of Appeal. If D was prepared to kill in order to escape, that was a case of direct intent. 

Motive and desire were separate.
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3.1.6  Mercy Killings

You might think that the connection in Steane between intention and motive should apply 

to a mercy killing where a person intentionally kills for compassionate reasons. In these 

cases, however, the motive may be benign but the intention is not regarded as innocent 

because the law resorts to the conventional distinction between motive and intention. 

If death is the aim or purpose of acting, or if it is, at least, a known virtual certainty, this 

constitutes murder in the absence of a relevant defence such as provocation or diminished 

responsibility. Death will be either directly or obliquely intended. Oblique intent, as we shall 

see under ‘Oblique or Indirect Intent: Foresight of a Virtual Certainty’, p 112, is defi ned 

according to a defendant’s foresight of a virtually certain result which is ancillary to his aim 

or purpose.

3.1.7  Doctors, Palliative Care and Double Eff ect

Where a doctor administers high doses of palliative/pain- relieving drugs, even if he knows it 

is virtually certain that death will be accelerated, no question of intent arises unless it is the 

doctor’s purpose or direct intention to kill. The defence of ‘double effect’ cancels out the 

effect of the bad consequences by an intention to produce a good effect.

We can illustrate this by the case of Dr Adams, whose case was summarised in [1957] Crim 

LR 365. Dr. Adams administered increasing doses of morphine to a terminally ill patient who 

died. Devlin J directed the jury in the following terms:

‘Murder is an act or series of acts done by the prisoner which were intended to kill and did in 
fact kill the dead woman. It does not matter for this purpose that her death was inevitable and 
her days were numbered. If her life was cut short by weeks or months; it is just as much murder 
as if it were cut short by years . . . But that does not mean that a doctor aiding the sick or dying 
has to calculate in minutes or hours or perhaps in days or weeks, the eff ect on a patient’s life 
of the medicines which he administers. If the fi rst purpose of medicine – the restoration of 
health – can no longer be achieved, there is still much for the doctor to do, and he is entitled to 
do all that is proper and necessary to relieve pain and suff ering even if measures he takes may 
incidentally shorten life.’

This reasoning also applied in the case of Dr Cox 12 BMLR 38 (cited in ‘The Trial of Dr. David 

Moor’ [2000] Crim LR 31) who administered a dose of potassium chloride to a woman who 

had long suffered from arthritis and other conditions. She died shortly afterwards. Ognall J 

directed the jury as follows:

‘There can be no doubt that the use of drugs to reduce pain and suff ering will often be fully 
justifi ed notwithstanding that it will, in fact, hasten the moment of death. What can never be 
lawful is the use of drugs with the primary purpose of hastening the moment of death.

And so, in deciding Dr. Cox’s intention, the distinction the law requires you to draw is this. Is it 
proved that in giving the injection, in that form and in those amounts, Dr. Cox’s primary purpose 
was to bring the life of Lilian Boyes to an end? If it was then he is guilty. If on the other hand, it 
was, or may have been, his primary purpose in acting as he did to alleviate her pain and suff er-
ing, then he is not guilty.’

‘Murder is an act or series of acts done by the prisoner which were intended to kill and did in
fact kill the dead woman. It does not matter for this purpose that her death was inevitable and
her days were numbered. If her life was cut short by weeks or months; it is just as much murder
as if it were cut short by years . . . But that does not mean that a doctor aiding the sick or dying
has to calculate in minutes or hours or perhaps in days or weeks, the eff ect on a patient’s life
of the medicines which he administers. If the fi rst purpose of medicine – the restoration of 
health – can no longer be achieved, there is still much for the doctor to do, and he is entitled to
do all that is proper and necessary to relieve pain and suff ering even if measures he takes may
incidentally shorten life.’

‘There can be no doubt that the use of drugs to reduce pain and suff ering will often be fully
justifi ed notwithstanding that it will, in fact, hasten the moment of death. What can never be
lawful is the use of drugs with the primary purpose of hastening the moment of death.

And so, in deciding Dr. Cox’s intention, the distinction the law requires you to draw is this. Is it
proved that in giving the injection, in that form and in those amounts, Dr. Cox’s primary purpose
was to bring the life of Lilian Boyes to an end? If it was then he is guilty. If on the other hand, it
was, or may have been, his primary purpose in acting as he did to alleviate her pain and suff er-
ing, then he is not guilty.’
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Dr. Moor’s case concerned a charge of murder against a Newcastle GP for administering a large 

dose of diamorphine to an 85- year- old cancer patient who was close to death. The charges had 

been brought following publicity regarding Dr. Moor’s views on helping patients to die. He was 

acquitted of murdering the man on the basis of the reasoning in the earlier cases.

The doctrine of double effect has received recent attention in the case of Re A (Children) 

(Conjoined Twins: Surgical Separation) [2000] 4 All ER 961. This was the case of the conjoined 

twins born in England to Maltese parents who opposed on religious grounds the medical 

decision to separate the twins so as to give the stronger a chance of life at the expense of 

her weaker sister. The argument on behalf of the NHS Trust was in line with Adams and 

Cox above, that if the surgeon’s primary purpose was not to kill then death would not be 

intended. This was rejected by two of the three Court of Appeal judges. A doctor both 

intends and causes death but the intention is not culpable and the cause not blameworthy 

because the law permits such action where it can be justifi ed. Killing one twin could be justi-

fi ed by the necessity of saving the other.

The view that a doctor has the MR of murder when knowingly accelerating death is favoured 

by the Law Commission in ‘A New Homicide Act for England and Wales?’ (CP No 177, 2005). 

However, defences should operate so as to negate liability. (For details, see Chapter 10, 

‘Capacity to Consent’, p 563.)

thinking point 3.1

1. A doctor gives confi dential contraceptive advice to a 15- year- old girl whom he knows is 

virtually certain to commit the offence of unlawful sexual intercourse under s13 Sexual 

Offences Act 2003. Does the doctor have an intention to encourage the offence?

2. A woman organises and addresses a public meeting on a highway. The meeting blocks 

the road and she is charged with wilful obstruction of the highway. It was not her pur-

pose to cause an obstruction. Has she intentionally committed the offence?

3.1.8   Oblique or Indirect Intent: Foresight of 
a Virtual Certainty

thinking point 3.1

1. A doctor gives confi dential contraceptive advice to a 15- year- old girl whom he knows is 

virtually certain to commit the offence of unlawful sexual intercourse under s13 Sexual 

Offences Act 2003. Does the doctor have an intention to encourage the offence?

2. A woman organises and addresses a public meeting on a highway. The meeting blocks 

the road and she is charged with wilful obstruction of the highway. It was not her pur-

pose to cause an obstruction. Has she intentionally committed the offence?

Direct Intent

Aim/Purpose

Oblique Intent

Foresight of a virtual certainty

Indirect or Oblique intent = The result must be a virtually certain consequence 
of the achievement of D‘s primary purpose (objective)

AND

D must foresee/appreciate that fact (subjective)

Therefore:

Diagram 3.2
Mens rea by 
reference to 
foresight



113

Intention
Under the criminal law you can intend a result which is not your aim or purpose. This is 

more problematic in terms of both defi nition and principle. Indirect or oblique intention 

is wider than direct intent. Foresight or knowledge is fundamental to this type of inten-

tion as, indeed, it is to recklessness, but there is a vital distinction between the two as we 

shall see.

A result may not be desired, nor be your aim or purpose, but will be obliquely intended if it is 

a) a virtually certain result and b) foreseen by you as a virtual certainty. Indirect/oblique intent 

will apply to results caused when D acts with some other purpose in mind. An obliquely 

intended result is therefore a spin- off or side- effect of D’s main purpose. This means that one 

can indirectly intend a result which is either a pre- requisite to the achievement of the desired 

primary purpose or a virtually certain consequence of such purpose.

Foresight of an undesired consequence which is either:

Oblique Intent

A necessary pre-requisite
to a desired purpose/result

A virtually certain
consequence of a desired result/
purpose 

or

Diagram 3.3
Oblique intent

Foresight of a pre- requisite result

I live 60 miles away and drive to work each day. I wake up late one morning with only 30 

minutes to get to work. In order to achieve my desired (primary) purpose of getting to 

work on time (A) it will be necessary to drive at 120 mph (B: a speeding offence). B is a 

pre- requisite to the achievement of A and I appreciate this fact.

My only desire or purpose is to arrive on time for work (A). In ordinary language, that is the 

only result I intend. Under the criminal law, however, I have an indirect or oblique inten-

tion to offend (B) because speeding is a necessary pre- requisite to achieving my desired 

purpose (A). I know this to be so and foresee that it must occur as a means or pre- requisite 

to the desired end. Thus:

Driving 60 miles in 30 minutes:

D

In order to achieve A, B must first occur as a means to an end and is obliquely or
indirectly intended.

Pre-requisite result B
Speeding offence:

Obliquely/indirectly intended

Primary Purpose A
    To arrive
at work on time
Directly intended

Diagram 3.4
Oblique intent: 
foresight of 
pre-requisites

example
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The next example is found throughout all criminal law textbooks:

I wish to shoot V. I see V standing in a house behind a window and I shoot him. I have a 

direct intent to kill V. According to the law, I also have an indirect or oblique intention to 

break the pane of glass behind which he is standing and thus commit criminal damage. 

Criminal damage is a pre- requisite and necessary means to achieving my desired purpose 

of killing V. I know this to be so and foresee that it must fi rst occur.

Foresight of a virtually certain result

Suppose I am late in getting up and have just over 50 minutes to drive the 60 miles to work. 

Breaking the speed limit will not be a pre- requisite in order to achieve my aim of getting 

to work on time but it is a virtual certainty that at some point I will need to do so and thus 

commit a speeding offence. I know this to be so and foresee the offence as a virtually cer-

tain consequence of achieving my desired purpose.

In criminal law, I will be said to have an indirect or oblique intention to commit a speeding 

offence. Take another example:

If I give a football a hard kick with the purpose of hitting a small target in front of a very 

large window, it is a virtual certainty that I will break the window. To hit the target is 

my desired (primary) purpose which I directly intend. Breaking the window is not a pre-

 requisite to hitting the target but will be a virtually certain consequence. If I know or fore-

see the damage to be virtually certain then I obliquely intend it. It is so closely connected to 

my voluntary act of kicking the ball that to deny an intention to break the window when I 

could foresee that it was inevitable would not make sense. I may protest that I do not want 

or intend damage to occur but the law would attribute fault to me in the form of indirect/

oblique intention for the purposes of the offence of criminal damage.

This extended meaning of intention was fi rst expressed in Mohan [1976] QB 1 where James 

LJ stated that intention meant:

‘a decision to bring about, in so far as it lies within the Accused’s power, [the prohibited conse-
quence], no matter whether the accused desired that consequence of his act or not.’

There have been many cases on the meaning of oblique intention since then and although 

the concept is now well- established a good deal of speculation still remains as to whether 

foresight of a virtual certainty is a separate defi nition of intention or mere evidence of it.

thinking point 3.2

Consider whether A has either a direct or indirect/oblique intention in the following 

examples:

1.  A dislikes B and decides to run him over with his car. He succeeds in doing so with the 

result that B dies.

example

example

example

‘a decision to bring about, in so far as it lies within the Accused’s power, [the prohibited conse-
quence], no matter whether the accused desired that consequence of his act or not.’

thinking point 3.2

Consider whether A has either a direct or indirect/oblique intention in the following 

examples:

1.  A dislikes B and decides to run him over with his car. He succeeds in doing so with the 

result that B dies.
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2.  A, a very short person, has a quarrel with B. B is 6’6” tall and a fast runner. A wishes to 

hit B on the nose.

3.  A has a toothache and goes to the dentist knowing that the treatment will result in 

unwanted pain. Does he intend to suffer pain?

  (This example is taken from Norrie/Duff in the indicative reading.)

4.  A puts a bomb on a plane hoping to collect insurance money when it explodes in mid- air. 

He hopes that the crew and passengers will survive. The explosion kills all on board.

The current test for oblique/indirect intention is laid down in the cases of Nedrick and 

Woollin (‘Oblique Intention Distinguished from Recklessness: Foresight of a Virtual Certainty 

v Foresight of Risk’, p 117). Before examining relevant case law we must understand the fol-

lowing principle.

3.1.9  The Test for Intention is Subjective: Section 8 
Criminal Justice Act 1967

With the exception of gross negligence, MR today is assessed subjectively. This means 

that D’s actual state of mind at the time of the offence must be examined to see whether 

it complies with the MR requirements of the offence defi nition. There will be no compa-

rison with the reasonable person. The fact that a reasonable person or onlooker would 

have foreseen the result when D claims that he did not will not establish intention, 

although this might be evidence from which intention could be inferred by a jury, a point 

to which we will return below. Therefore, D cannot be held to have intended a result 

unless it can be proved beyond all reasonable doubt that it was his actual purpose to 

bring it about (direct intent) or he actually foresaw a virtually certain risk of it occurring 

(oblique intent).

The MR of murder is intention to kill or cause grievous bodily harm. A subjective approach 

to intention means that at the time of acting D must be proved to have had either:

• an aim, purpose or desire to kill or cause GBH (direct intent); or

•  foresight of death or GBH as either a pre- requisite to or a virtually certain consequence 

of some other result (oblique/indirect intent).

3.1.10  Finding Intention from the Evidence

The subjective test was confi rmed by s8 Criminal Justice Act 1967 which lays down guidance 

for juries on how to determine D’s MR at the time of committing the offence:

A court or jury in determining whether a person has committed an off ence–

(a)  shall not be bound in law to infer that he intended or foresaw a result of his actions by rea-
son of its being a natural and probable consequence of those actions but

(b)  shall decide whether he did intend or foresee that result by reference to all the evidence, 
drawing such inferences from the evidence as appear proper in the circumstances.

example

A court or jury in determining whether a person has committed an off ence–

(a)  shall not be bound in law to infer that he intended or foresaw a result of his actions by rea-
son of its being a natural and probable consequence of those actions but

(b)  shall decide whether he did intend or foresee that result by reference to all the evidence,
drawing such inferences from the evidence as appear proper in the circumstances.
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Section 8 explains the means by which intention should be inferred or found from the evi-

dence. Intention may well be disputed by D, in which case the jury will need to take into 

account all the evidence in the case in order to draw an inference of intention. Suppose, for 

example, D denies an intention to kill but has no plausible alternative explanation of his state 

of mind at the time of committing the crime. The jury will be directed to weigh up the facts 

and all the evidence tendered on behalf of the parties in order to infer or fi nd D’s state of 

mind at the time of the act. What D thought would happen as a result of his actions and the 

degree of risk of harm foreseen will be signifi cant. So too the testimony of police offi cers, 

other witnesses and experts. The jury will look at forensic and circumstantial evidence such 

as DNA, motive, fi ngerprints, weapons, documentary evidence and any earlier admissions, 

silence or lies by D in the police station. If the evidence is strongly against D, then, despite a 

denial of intention, and in the absence of any reasonable explanation, the jury will be invited 

to draw the conclusion, or to fi nd, that the harm was intended. The judge will direct the 

jury, who decide issues of fact, on the legal meaning of intention and on the weight of the 

evidence, leaving it to the jury to decide whether D’s state of mind was intentional or not. 

Whether a result was actually intended is essentially a question of fact for the jury not the 

judge.

At the end of the day, this may look like an objective test but the point is that irrebuttable 

(automatic) presumptions are not permitted. An inquiry into D’s state of mind must occur. 

Section 8 Criminal Justice Act 1967 abolished any suggestion that the test for intention was 

objective.

The cases on oblique intent (‘Oblique Intention Distinguished from Recklessness: Foresight 

of a Virtual Certainty v Foresight of Risk’, p 117) all raise the unresolved question of whether 

foresight of a virtually certain risk of death/GBH is a defi nition of intention or simply evidence 

of it for the purposes of murder. This is important because if a jury is told that foresight of a 

virtual certainty of death/GBH is the same as, or a defi nition of, intention, it has no choice but 

to convict if the necessary foresight exists. Its freedom to decide otherwise would be denied. 

On the other hand, if a jury is told that foresight is only evidence of intention, as s8 indicates, 

then it may but is not obliged to convict.

The confusion between evidence and the legal defi nition of intention began in the case 

of Smith below which temporarily broadened the MR for murder. The case decided that a 

man intends the natural and probable consequences of his actions as an irrebuttable pre-

sumption of law, regardless of his state of mind. This principle arose from an established 

rule of evidence that a result which was the natural and probable result of a proven act was 

presumed to be intended if there was little or no other evidence in a trial to establish MR. 

The degree of risk with which the result was foreseen, despite not being wanted, would 

be evidence from which intention might be inferred. Proof of foresight of a high degree 

of probability of the result could confi rm the evidential presumption of intention provided 

there was also other evidence tending to confi rm it. Proof of foresight of a lower degree of 

risk might negate it.

DPP v Smith ●  [1960] 3 ALL ER 161 HOUSE OF LORDS

D, who had stolen goods in his car, was asked to pull into the kerb by a police offi cer. 

Instead of doing so he drove away at high speed, the police offi cer clinging to the door of 

the car. D zig- zagged and hit three oncoming vehicles. The police offi cer was thrown off 

into the path of a vehicle and was killed. D denied an intent to kill or cause GBH asserting 
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that his only intention was to escape. The trial judge directed the jury on a wholly objective 

test:

‘If you are satisfi ed that he must as a reasonable man have contemplated that the grievous 
bodily harm was a likely result . . . and that such harm did happen and that the offi  cer died as a 
consequence then the accused is guilty of capital murder.’

Smith was convicted and sentenced to death. The House of Lords confi rmed that an objec-

tive test was to apply to the question of whether or not death or GBH was intended. The 

only modifi cation was that D should be presumed to be a reasonable man, responsible and 

accountable for his actions. Smith’s conviction for murder but not the sentence was con-

fi rmed. The threshold of culpability and MR for murder was therefore very low.

The equation in Smith between an evidential presumption and a defi nition of intention was 

potentially misleading. That intention should be presumed without an inquiry into D’s actual 

state of mind at the time of the crime was seen as controversial. Parliament subsequently 

passed s8 Criminal Justice Act 1967 which overruled Smith.

3.1.11  Oblique Intention Distinguished from 
Recklessness: Foresight of a Virtual Certainty 
v Foresight of Risk

Recklessness refers to the conscious taking of an unreasonable or unjustifi ed risk of harm. If 

an undesired harmful consequence is less than virtually certain to occur, it could be expressed 

as being a highly probable, possible or likely risk. If this risk is foreseen by D who carries on 

regardless then he will be subjectively reckless. For example: if I kick a ball moderately (as 

opposed to very) hard towards a small target to the side of a large window I may see that 

there is some risk of breaking the window but it is not virtually certain or inevitable. If the win-

dow breaks, I would be reckless. Therefore, a result which is not foreseen as virtually certain 

but as a lower degree of risk will be recklessly caused but not intended.

You might have already gathered that the concept of intention is an elastic one. At one 

end of the spectrum is Steane (‘Intention confi ned to motive’, p 109) where intention was 

defi ned narrowly so as to coincide with motive. At the other is the next case, Hyam v DPP, 

where intention appeared to include a state of mind which we would today call recklessness. 

This was the fi rst time oblique intention had been considered by such a high level court and 

although it has been implicitly overruled by Moloney, p 118, it remains a good illustra-

tion of the difference between foresight of a probability (which would today be considered 

recklessness) and foresight of a virtual certainty (oblique intention).

Hyam v DPP ●  [1975] AC 55 HOUSE OF LORDS

In this case, it was held that a person has the MR of murder if he knows that it is highly prob-

able that he will cause death or GBH. Mrs. Hyam, a jilted lover, had poured petrol through the 

letterbox of a house occupied by her rival and ignited it. In the ensuing fi re two children were 

killed. Mrs. Hyam claimed that she only intended to frighten her rival although she foresaw 

that death or grievous bodily harm was highly probable. The trial judge directed the jury that 

if they were satisfi ed that death or GBH were objectively highly probable the prosecution had 

‘If you are satisfi ed that he must as a reasonable man have contemplated that the grievous
bodily harm was a likely result . . . and that such harm did happen and that the offi  cer died as a
consequence then the accused is guilty of capital murder.’
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established the necessary intention of the murder. It was not necessary to prove that Mrs. 

Hyam had either wanted or intended that result. This direction involved two assumptions:

1. That foresight was the same as intention as opposed to being evidence of intention.

2.  That the degree of risk required for a fi nding of intention was foresight of a high 

probability.

Lord Diplock said in the House of Lords judgment, at 86:

‘I agree with those of your Lordships who take the uncomplicated view that in crimes of this 
class no distinction is to be drawn in English law between the state of mind of one who does 
an act because he desires it to produce a particular evil consequence, and the state of mind of 
one who does the act knowing full well that it is likely to produce that consequence although 
it may not be the object he was seeking to achieve by doing the act. What is common to both 
these states of mind is willingness to produce the particular evil consequence: and this, in my 
view, is the mens rea needed to satisfy a requirement . . . [the accused] . . . must have acted 
with ‘intent’ . . . or . . . with malice aforethought.’

The House confi rmed the conviction, but gave different reasons: eg foresight of a high prob-

ability was regarded as suffi cient by one of the Law Lords; another thought that a mere 

probability was enough, and a third considered that a serious risk would suffi ce. Only Lord 

Hailsham expressed concern about equating consequences foresight with intention:

‘Knowledge or foresight is at the best material which entitles or compels a jury to draw the 
necessary inference as to intention.’

The distinction between intention and recklessness, and consequently murder and man-

slaughter, was thereafter extremely unclear. The meaning of intention had moved beyond 

ordinary language. The case came to be regarded not as laying down a defi nition of inten-

tion, the statements in respect of which were obiter dicta, but as providing a defi nition of the 

MR for murder. The question of the degree of risk to be foreseen was therefore a debatable 

issue and was clarifi ed in Moloney. All of the following cases are concerned with murder. The 

leading cases on oblique intent are Nedrick and Woollin but as they only crystallise two earlier 

decisions it is necessary to review them all.

R v Moloney ●  [1985] 1 ALL ER 1025 HOUSE OF LORDS

Moloney was on leave from the army and had shot his stepfather at close range during a 

drunken argument over which of them could load and fi re a shotgun in the shortest time. 

Moloney had been the fi rst to load the gun and in response to his stepfather’s statement, 

‘I didn’t think you’d got the guts, but if you have, pull the trigger’, Moloney fi red the gun and 

killed his stepfather. He claimed that he had not aimed the gun at his father and denied an 

intent to kill. The trial judge directed the jury that Moloney would be guilty of murder if he 

intended to kill or cause serious injury. On the meaning of intention he said that:

‘a man intends the consequences of his voluntary act (a) when he desires it to happen, whether 
or not he foresees that it probably will happen and (b) when he foresees that it will probably 
happen whether he desires it will not.’

‘I agree with those of your Lordships who take the uncomplicated view that in crimes of this
class no distinction is to be drawn in English law between the state of mind of one who does
an act because he desires it to produce a particular evil consequence, and the state of mind of 
one who does the act knowing full well that it is likely to produce that consequence although
it may not be the object he was seeking to achieve by doing the act. What is common to both
these states of mind is willingness to produce the particular evil consequence: and this, in my
view, is the mens rea needed to satisfy a requirement . . . [the accused] . . . must have acted
with ‘intent’ . . . or . . . with malice aforethought.’

‘Knowledge or foresight is at the best material which entitles or compels a jury to draw the
necessary inference as to intention.’

‘a man intends the consequences of his voluntary act (a) when he desires it to happen, whether
or not he foresees that it probably will happen and (b) when he foresees that it will probably
happen whether he desires it will not.’
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This was the Hyam direction from which a jury might deduce that a low level of foresight 

was the equivalent of intention and not a matter of evidence. The Court of Appeal dis-

missed the appeal and Moloney appealed to the House of Lords. Lord Bridge gave the leading 

judgment:

‘ . . . [W]here a crime of specifi c intent was under consideration, including R. v Hyam itself, they 
suggest to me that the probability of the consequence taken to have been foreseen must be lit-
tle short of overwhelming before it will suffi  ce to establish the necessary intent. . . . 

The golden rule should be that, when directing a jury on the mental element necessary in a 
crime of specifi c intent, the judge should avoid any elaboration or paraphrase of what is meant 
by intent, and leave it to the jury’s good sense to decide whether the accused acted with the 
necessary intent, unless the judge is convinced that, on the facts and having regard to the way 
the case has been presented to the jury in evidence and argument, some further explanation 
or elaboration is strictly necessary to avoid misunderstanding. . . . 

I do not, of course, by what I have said in the foregoing paragraph, mean to question the 
necessity which frequently arises, to explain to a jury that intention is something quite dis-
tinct from motive or desire. But this can normally be quite simply explained by reference to 
the case before the court or, if necessary, by some homely example. A man who, at London 
airport, boards a plane which he knows to be bound for Manchester, clearly intends to travel 
to Manchester, even though Manchester is the last place he wants to be and his motive for 
boarding the plane is simply to escape pursuit. The possibility that the plane may have engine 
trouble and be diverted to Luton does not aff ect the matter. By boarding the Manchester plane, 
the man conclusively demonstrates his intention to go there, because it is a moral certainty 
that that is where he will arrive. . . . 

But what of the terrorist who plants a time bomb in a public building and gives timely warning 
to enable the public to be evacuated? Assume that he knows that, following evacuation, it is 
virtually certain that a bomb disposal squad will attempt to defuse the bomb. In the event the 
bomb explodes and kills a bomb disposal expert. In our present troubled times, this is an all too 
tragically realistic illustration. Can it, however, be said that in this case the bomb was “aimed” 
at the bomb disposal expert? . . . 

In the rare cases in which it is necessary to direct a jury by reference to foresight of conse-
quences, I do not believe it is necessary for the judge to do more than invite the jury to con-
sider two questions. First, was death or really serious injury in a murder case (or whatever 
relevant consequence must be proved to have been intended in any other case) a natural 
consequence of D’s voluntary act? Secondly, did D foresee that consequence as being a natu-
ral consequence of his act? The jury should then be told that if they answer yes to both ques-
tions it is a proper inference for them to draw that he intended that consequence.’ [Emphasis 
added.]

NOTE

1. The MR of murder was defi ned as an intention to kill or cause GBH. Murder was a crime 

of specifi c intent and therefore intention had to be proved.

2. In order to establish intention, the probability of the consequence which had to be fore-

seen must be little short of overwhelming or morally certain.

‘ . . . [W]here a crime of specifi c intent was under consideration, including R. v Hyam itself, they
suggest to me that the probability of the consequence taken to have been foreseen must be lit-
tle short of overwhelming before it will suffi  ce to establish the necessary intent. . . .

The golden rule should be that, when directing a jury on the mental element necessary in a
crime of specifi c intent, the judge should avoid any elaboration or paraphrase of what is meant
by intent, and leave it to the jury’s good sense to decide whether the accused acted with the
necessary intent, unless the judge is convinced that, on the facts and having regard to the way
the case has been presented to the jury in evidence and argument, some further explanation
or elaboration is strictly necessary to avoid misunderstanding. . . .

I do not, of course, by what I have said in the foregoing paragraph, mean to question the
necessity which frequently arises, to explain to a jury that intention is something quite dis-
tinct from motive or desire. But this can normally be quite simply explained by reference to
the case before the court or, if necessary, by some homely example. A man who, at London
airport, boards a plane which he knows to be bound for Manchester, clearly intends to travel
to Manchester, even though Manchester is the last place he wants to be and his motive for
boarding the plane is simply to escape pursuit. The possibility that the plane may have engine
trouble and be diverted to Luton does not aff ect the matter. By boarding the Manchester plane,
the man conclusively demonstrates his intention to go there, because it is a moral certainty
that that is where he will arrive. . . .

But what of the terrorist who plants a time bomb in a public building and gives timely warning
to enable the public to be evacuated? Assume that he knows that, following evacuation, it is
virtually certain that a bomb disposal squad will attempt to defuse the bomb. In the event the
bomb explodes and kills a bomb disposal expert. In our present troubled times, this is an all too
tragically realistic illustration. Can it, however, be said that in this case the bomb was “aimed”
at the bomb disposal expert? . . .

In the rare cases in which it is necessary to direct a jury by reference to foresight of conse-
quences, I do not believe it is necessary for the judge to do more than invite the jury to con-
sider two questions. First, was death or really serious injury in a murder case (or whatever
relevant consequence must be proved to have been intended in any other case) a natural
consequence of D’s voluntary act? Secondly, did D foresee that consequence as being a natu-
ral consequence of his act? The jury should then be told that if they answer yes to both ques-
tions it is a proper inference for them to draw that he intended that consequence.’ [Emphasis
added.]
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3. Foresight belonged to the law of evidence, not to the substantive law of intention. 

Evidence of foresight of the consequence was material from which the jury may draw an 

inference of intention if satisfi ed beyond reasonable doubt that it is the right inference. 

Lord Bridge:

 ‘I am fi rmly of the opinion that foresight of consequences, as an element bearing on the 

issue of intention in murder, or indeed any other crime of specifi c intent, belongs, not 

to the substantive law, but to the law of evidence. Here again I am happy to fi nd myself 

aligned with my noble and learned friend, Lord Hailsham of St Marylebone LC, in [Hyam 

v DPP] [1974] 2 All ER 41, [1975] AC 55, where he said, at p65: “Knowledge or foresight is 

at the best material which entitles or compels a jury to draw the necessary inference as to 

intention.” A rule of evidence which judges for more than a century found of the utmost 

utility in directing juries was expressed in the maxim: “A man is presumed to intend the 

natural and probable consequences of his acts.” . . . 

 I think we should now no longer speak of presumptions in this context but rather of 

inferences. . . .’

4. Inferring intent meant inferring a state of mind from the evidence. (It was meant to replace 

and be clearer than the language of presumptions.)

5. Lord Bridge thought that a terrorist who plants a time bomb in a public building and gives 

a good warning so as to enable the public to be evacuated is guilty of murder where he 

knows that it is virtually certain that a bomb disposal squad will attempt to defuse the 

bomb and a disposal offi cer is killed in the explosion. But was Lord Bridge asking the right 

question regarding foresight? Should it have been foresight of a virtual certainty of death/

GBH? It is generally thought that this type of terrorist would escape conviction for murder 

because death would only be probable not certain.

6. The actual meaning of intention was to be left to the good sense of the jury.

Points 1, 2 and 6 received approval in subsequent cases although point 2 was refi ned further 

in Nedrick and Woollin. Point 3 gave rise to debate. Was Lord Bridge saying that foresight of 

any degree of risk was only evidence of, and not the same as, intention? Or was he saying 

that foresight of a virtual certainty was the same as intention but that foresight of anything 

less, such as a probability or likelihood, was evidence from which a jury might infer intent? 

It is generally thought he meant the latter in which case foresight of a virtual certainty was 

another form of intention. However, it would then be contradictory to leave the meaning of 

intention to the jury.

One of the diffi culties about Moloney was that Lord Bridge diluted the ratio regarding fore-

sight of a moral certainty when, in a fi nal summary, he set out model directions for judges 

to give juries in future intention cases. The model was unclear and, in referring to natural 

consequences, introduced confusion between intention and causation.

thinking point 3.3

1.  D places a bomb on an aeroplane which is timed to explode mid- fl ight so that he might 

recover insurance money. His purpose is not to kill or injure those on the plane. Does he 

nevertheless intend that result?

2.  What if the terrorist was not an expert in explosives or the type of bomb was unreliable 

with only a 50 per cent chance of exploding? Look at clause 18(b)(ii) of the Draft Criminal

thinking point 3.3

1.  D places a bomb on an aeroplane which is timed to explode mid- fl ight so that he might 

recover insurance money. His purpose is not to kill or injure those on the plane. Does he 

nevertheless intend that result?

2.  What if the terrorist was not an expert in explosives or the type of bomb was unreliable 

with only a 50 per cent chance of exploding? Look at clause 18(b)(ii) of the Draft Criminal
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Code which was amended by clause 1(a) of the Draft Criminal Law Bill to include this 

scenario:

 ‘[A] person acts–

 (a) “intentionally” with respect to a result when–

 (i) it is his purpose to cause it, or

 (ii)  although it is not his purpose to cause it, he knows that it would occur in the 

ordinary course of events, if he were to succeed in his purpose of causing some 

other result.’

The ‘natural consequences’ Moloney direction was given to the jury in the next case:

R v Hancock and Shankland ●  [1986] 1 ALL ER 641 HOUSE OF LORDS

Hancock and Shankland were striking miners in Wales during the 1984 national miners’ 

strike. With the intention of frightening a working miner into joining the strike, they pushed a 

concrete block and post over a motorway bridge which killed the driver of the taxi in which he 

was travelling. They were convicted of murder on the basis of the Moloney guidelines. Lord 

Scarman gave the leading judgment in the House of Lords which confi rmed their convictions 

of manslaughter:

‘. . . In a murder case where it is necessary to direct a jury on the issue of intent by reference to 
foresight of consequences the probability of death or serious injury resulting from the act done 
may be critically important. Its importance will depend on the degree of probability: if the like-
lihood that death or serious injury will result is high, the probability of that result may, as Lord 
Bridge of Harwich noted and the Lord Chief Justice emphasised, be seen as overwhelming evi-
dence of the existence of the intent to kill or injure. Failure to explain the relevance of probability 
may, therefore, mislead a jury into thinking that it is of little or no importance and into concentrat-
ing exclusively on the causal link between the act and its consequence . . . In my judgment, there-
fore, the Moloney guidelines as they stand are unsafe and misleading. They require a reference to 
probability. They also require an explanation that the greater the probability of a consequence the 
more likely it is that the consequence was foreseen and that if that consequence was foreseen the 
greater the probability is that that consequence was also intended. But juries also require to be 
reminded that the decision is theirs to be reached upon a consideration of all the evidence.

Accordingly, I accept the view of the Court of Appeal that the Moloney guidelines are defec-
tive. I am, however, not persuaded that guidelines of general application, albeit within a limited 
class of case, are wise or desirable. The Lord Chief Justice formulated in this case guidelines 
for the assistance of juries but for the reason which follows, I would not advise their use by trial 
judges when summing up to a jury.’ [Emphasis added.]

The ratio of Moloney was approved but Lord Bridge’s guidelines were held to be defective. 

The diffi culty was that Lord Scarman’s guidelines omitted to specify the need for foresight 

of a ‘moral certainty’ as Moloney had required. It would still be possible to confuse intention 

with recklessness on the basis of Hancock. The degree of foresight was clarifi ed in:

R v Nedrick ●  [1986] 3 ALL ER 1 COURT OF APPEAL

D poured paraffi n through the letterbox of the house of a woman against whom he bore a 

grudge and set it alight. In the fi re a child died. D was charged with murder. He denied the 

‘. . . In a murder case where it is necessary to direct a jury on the issue of intent by reference to
foresight of consequences the probability of death or serious injury resulting from the act done
may be critically important. Its importance will depend on the degree of probability: if the like-
lihood that death or serious injury will result is high, the probability of that result may, as Lord
Bridge of Harwich noted and the Lord Chief Justice emphasised, be seen as overwhelming evi-
dence of the existence of the intent to kill or injure. Failure to explain the relevance of probability
may, therefore, mislead a jury into thinking that it is of little or no importance and into concentrat-
ing exclusively on the causal link between the act and its consequence . . . In my judgment, there-
fore, the Moloney guidelines as they stand are unsafe and misleading. They require a reference to
probability. They also require an explanation that the greater the probability of a consequence the
more likely it is that the consequence was foreseen and that if that consequence was foreseen the
greater the probability is that that consequence was also intended. But juries also require to be
reminded that the decision is theirs to be reached upon a consideration of all the evidence.

Accordingly, I accept the view of the Court of Appeal that the Moloney guidelines are defec-
tive. I am, however, not persuaded that guidelines of general application, albeit within a limited
class of case, are wise or desirable. The Lord Chief Justice formulated in this case guidelines
for the assistance of juries but for the reason which follows, I would not advise their use by trial
judges when summing up to a jury.’ [Emphasis added.]
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crime and at his trial the judge directed the jury that D was guilty of murder if he knew that 

it was highly probable that his act would result in serious bodily injury to somebody in the 

house in accordance with Hancock. On appeal to the Court of Appeal the leading judgment 

was given by Lord Lane CJ:

‘We have endeavoured to crystallise the eff ect of their Lordships’ speeches in R v Moloney and 
R v Hancock in a way which we hope may be helpful to judges who have to handle this type of 
case.

It may be advisable fi rst of all to explain to the jury that a man may intend to achieve a certain 
result whilst at the same time not desiring it to come about. . . . 

Where the charge is murder and in the rare cases where the simple direction is not enough, the 
jury should be directed that they are not entitled to infer the necessary intention unless they 
feel sure that death or serious bodily harm was a virtual certainty (barring some unforeseen 
intervention) as a result of D’s actions and that D appreciated that such was the case.

Where a man realises that it is for all practical purposes inevitable that his actions will result in 
death or serious harm, the inference may be irresistible that he intended that result, however 
little he may have desired or wished it to happen. The decision is one for the jury to be reached 
on a consideration of all the evidence.’

NOTE

Rather than give a settled defi nition, the Court of Appeal, following earlier cases, adopted 

the model of jury guidelines.

Even though this is a judgment of the Court of Appeal it has been treated as authoritative. 

The case gave rise to what is now known as the critical or Nedrick Direction (in bold type 

above). There are objective and subjective parts.

• The objective part of the test requires that death or serious bodily harm be a virtual 

certainty.

• The subjective part requires D to have foreseen death or serious bodily harm as a virtual 

certainty.

Many questions arise:

1. What is a virtual certainty and how is it different from a high probability?

In Walker and Hayles (1990) 90 Cr App R 226, D was charged with attempted murder having 

thrown V from a third fl oor balcony. Lloyd LJ in the Court of Appeal stated that there was 

little difference between a very high degree of probability and a virtual certainty and that the 

dividing line between intention and recklessness had not been blurred. This was somewhat 

surprising.

2. The test is negatively phrased: if a jury is not entitled to infer intention unless death or seri-

ous bodily harm is a virtual certainty then it is free to decide otherwise even if both objec-

tive and subjective conditions are satisfi ed. There is room for fl exibility. If an objective 

virtual certainty and foresight of the same must both be present the negative of phrasing 

of the test implies that, whilst they may be preconditions to a fi nding of intention, they do 

not necessarily constitute intention. The test is therefore ‘permissive’.

‘We have endeavoured to crystallise the eff ect of their Lordships’ speeches in R v Moloney and
R v Hancock in a way which we hope may be helpful to judges who have to handle this type of 
case.

It may be advisable fi rst of all to explain to the jury that a man may intend to achieve a certain
result whilst at the same time not desiring it to come about. . . .

Where the charge is murder and in the rare cases where the simple direction is not enough, the
jury should be directed that they are not entitled to infer the necessary intention unless they
feel sure that death or serious bodily harm was a virtual certainty (barring some unforeseen
intervention) as a result of D’s actions and that D appreciated that such was the case.

Where a man realises that it is for all practical purposes inevitable that his actions will result in
death or serious harm, the inference may be irresistible that he intended that result, however
little he may have desired or wished it to happen. The decision is one for the jury to be reached
on a consideration of all the evidence.’
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3. If intention equalled foresight, then the Direction constituted a defi nition. If intention did 

not equal foresight, then it was not a defi nition. But what did intention mean in that case? 

Would it not be possible for a jury to mistake recklessness for intention and arrive at an 

unjust verdict? Or vice versa and be more sympathetic to a deserving case? The test itself 

had no answers.

If the Nedrick Direction was not a defi nition, then the meaning of a rather important MR 

concept was to be left to the jury with the risk that different juries might reach different 

conclusions on the same facts. The law could violate the certainty and predictability required 

by Article 7 ECHR:

 7(1) No- one shall be held guilty of any criminal offence on account of any act or omission 

which did not constitute a criminal offence under national or international law at the time 

when it was committed nor shall a heavier penalty be imposed than the one that was 

applicable at the time the criminal offence was committed.

A definition of
intention?

Evidence of
intention?

Foresight

OR

Diagram 3.5
Foresight, 
intention or 
evidence

Nevertheless, the Nedrick Direction was confi rmed in the following case:

R v Woollin ●  [1998] 4 ALL ER 103 HOUSE OF LORDS

The appellant lost his temper and threw his three- month- old son on to a hard surface as a 

result of which he sustained a fractured skull and died. Woollin was charged with murder. 

The Crown did not contend that he wanted to kill his son or to cause serious injury. The issue 

was nevertheless whether he had the intention to cause serious harm. Woollin denied intent. 

The judge directed the jury in accordance with the guidance given by Lord Lane CJ in Nedrick. 

However towards the end of his summing up the judge directed the jury further that if they 

were satisfi ed that the appellant:

‘must have realised and appreciated that when he threw that child that there was a substantial 
risk that he would cause serious injury to it, then it would be open to you to fi nd that he intended 
to cause injury to the child and you should convict him of murder.’ [Emphasis added.]

The jury found Woollin had the necessary intention; they rejected a defence of provocation 

and convicted him of murder. On appeal to the Court of Appeal his main argument was that 

by directing the jury in terms of substantial risk the judge unacceptably enlarged the mental 

element of murder and confused intention with recklessness. The Court of Appeal dismissed 

the appeal on the basis that the Nedrick Direction only applied where the only evidence of 

intention was D’s actions and consequences (that is, if there was objectively a virtually certain 

risk of death/GBH, and no indication as to what D actually foresaw, then the jury should be 

invited to consider that the result was foreseen as a virtual certainty and thus intended). In 

‘must have realised and appreciated that when he threw that child that there was a substantial
risk that he would cause serious injury to it, then it would be open to you to fi nd that he intended
to cause injury to the child and you should convict him of murder.’ [Emphasis added.]
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other cases, as here, where there was other evidence, it was not necessary to give the Nedrick 

Direction. Before the House of Lords the prosecution argued:

That the conviction was correct because (1) Nedrick was wrong or did not apply here. 

Foresight was only evidence of intention and since the probability of the consequence 

was only one factor to take into account, it was not necessary to direct a jury in a murder 

trial in terms of virtual certainty. This would be limiting their discretion, contrary to s8 

CJA 1967 and Hancock, and substituting a rule of substantive law for a rule of evidence.

‘Substantial risk’ was more than ‘might’ and the trial judge did not blur the distinction (2) 

between intention and recklessness.

The appellant (Woollin) argued:

Nedrick(1)  was right and the Nedrick Direction should have been given by the trial judge. 

Foresight in general was evidence of intent and that there was a necessary connection 

between foresight of a moral or virtual certainty and intention. Therefore, the conviction 

should be overturned.

The use of the term ‘virtual certainty’ ensures that a jury will not confuse recklessness (2) 

and intention.

Lord Steyn gave the leading judgment:

‘The direct attack on Nedrick

It is now possible to consider the Crown’s direct challenge to the correctness of Nedrick. First, 
the Crown argued that Nedrick prevents the jury from considering all the evidence in the case 
relevant to intention. The argument is that this is contrary to the provisions of section 8 of the 
Criminal Justice Act 1967. . . . 

The Crown’s argument relied on paragraph (b) which is concerned with the function of the jury. 
It is no more than a legislative instruction that in considering their fi ndings on intention or fore-
sight the jury must take into account all relevant evidence . . . Nedrick is undoubtedly concerned 
with the mental element which is suffi  cient for murder. So, for that matter, in their diff erent 
ways were Smith, Hyam, Moloney and Hancock. But, as Lord Lane emphasised in the last sentence 
of Nedrick, “The decision is one for the jury to be reached upon a consideration of all the evi-
dence.” Nedrick does not prevent a jury from considering all the evidence: it merely stated what 
state of mind (in the absence of a purpose to kill or to cause serious harm) is suffi  cient for 
murder. I would therefore reject the Crown’s fi rst argument.

In the second place the Crown submitted that Nedrick is in confl ict with the decision of the House 
in Hancock. Counsel argued that in order “to bring some coherence to the process of determin-
ing intention Lord Lane specifi ed a minimum level of foresight, namely virtual certainty”. But 
that is not in confl ict with the decision in Hancock which, apart from disapproving Lord Bridge’s 
“natural consequence” model direction, approved Moloney in all other respects. And in Moloney 
Lord Bridge said that if a person foresees the probability of a consequence as little short of over-
whelming, this “will suffi  ce to establish the necessary intent.” Nor did the House in Hancock rule 
out the framing of model directions by the Court of Appeal for the assistance of trial judges. I 
would therefore reject the argument that the guidance given in Nedrick was in confl ict with the 
decision of the House in Hancock.

The Crown did not argue that as a matter of policy foresight of a virtual certainty is too narrow 
a test in murder. Subject to minor qualifi cations, the decision in Nedrick, was widely welcomed

‘The direct attack on Nedrick

It is now possible to consider the Crown’s direct challenge to the correctness of Nedrick. First,
the Crown argued that Nedrick prevents the jury from considering all the evidence in the case
relevant to intention. The argument is that this is contrary to the provisions of section 8 of the
Criminal Justice Act 1967. . . . 

The Crown’s argument relied on paragraph (b) which is concerned with the function of the jury.
It is no more than a legislative instruction that in considering their fi ndings on intention or fore-
sight the jury must take into account all relevant evidence . . . Nedrick is undoubtedly concerned
with the mental element which is suffi  cient for murder. So, for that matter, in their diff erent
ways were Smith, Hyam, Moloney and Hancock. But, as Lord Lane emphasised in the last sentence
of Nedrick, “The decision is one for the jury to be reached upon a consideration of all the evi-
dence.” Nedrick does not prevent a jury from considering all the evidence: it merely stated what
state of mind (in the absence of a purpose to kill or to cause serious harm) is suffi  cient for
murder. I would therefore reject the Crown’s fi rst argument.

In the second place the Crown submitted that Nedrick is in confl ict with the decision of the House
in Hancock. Counsel argued that in order “to bring some coherence to the process of determin-
ing intention Lord Lane specifi ed a minimum level of foresight, namely virtual certainty”. But
that is not in confl ict with the decision in Hancock which, apart from disapproving Lord Bridge’s
“natural consequence” model direction, approved Moloney in all other respects. And in Moloney
Lord Bridge said that if a person foresees the probability of a consequence as little short of over-
whelming, this “will suffi  ce to establish the necessary intent.” Nor did the House in Hancock rule
out the framing of model directions by the Court of Appeal for the assistance of trial judges. I
would therefore reject the argument that the guidance given in Nedrick was in confl ict with the
decision of the House in Hancock.

The Crown did not argue that as a matter of policy foresight of a virtual certainty is too narrow
a test in murder. Subject to minor qualifi cations, the decision in Nedrick, was widely welcomed
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by distinguished academic writers: see J.C. Smith (1986) Crim.L.R. 742–744; Glanville Williams, 
The Mens Rea for Murder: Leave It Alone, 105 (1989) L.Q.R. 387; J. R. Spencer, [1986] C.L.J. 366–367; 
Andrew Ashworth, Principles of Criminal Law, 2nd ed. (1995), p. 172. It is also of interest that it is very 
similar to the threshold of being aware “that it will occur in the ordinary course of events” in the 
Law Commission’s draft Criminal Code: compare also J.C. Smith, A Note on Intention (1990) Cr. L.R. 
85, at 86. Moreover, over a period of twelve years since Nedrick the test of foresight of virtual 
certainty has apparently caused no practical diffi  culties. It is simple and clear. It is true that it 
may exclude a conviction of murder in the often cited terrorist example where a member of the 
bomb disposal team is killed. In such a case it may realistically be said that the terrorist did not 
foresee the killing of a member of the bomb disposal team as a virtual certainty. That may be 
a consequence of not framing the principle in terms of risk taking. Such cases ought to cause 
no substantial diffi  culty since immediately below murder there is available a verdict of man-
slaughter which may attract in the discretion of the court a life sentence. In any event, as Lord 
Lane eloquently argued in a debate in the House of Lords, to frame a principle for particular 
diffi  culties regarding terrorism “would produce corresponding injustices which would be very 
hard to eradicate”: Hansard (H.L. Debates), 6 November 1989, col. 480. I am satisfi ed that the 
Nedrick test, which was squarely based on the decision of the House in Moloney, is pitched at the 
right level of foresight.

It follows that the judge should not have departed from the Nedrick direction. By using the 
phrase “substantial risk” the judge blurred the line between intention and recklessness, and 
hence between murder and manslaughter. The misdirection enlarged the scope of the mental 
element required for murder. It was a material misdirection. At one stage it was argued that the 
earlier correct direction “cured” the subsequent incorrect direction. A misdirection cannot by 
any means always be cured by the fact that the judge at an earlier or later stage gave a correct 
direction. After all, how is a jury to choose between a correct and an incorrect direction on a 
point of law?

That is, however, not the end of the matter. For my part, I have given anxious consideration 
to the observation of the Court of Appeal that, if the judge had used the phrase “a virtual cer-
tainty,” the verdict would have been the same. In this case there was no suggestion of any 
other ill- treatment of the child. It would also be putting matters too high to say that on the 
evidence before the jury it was an open- and- shut case of murder rather than manslaughter. In 
my view the conviction of murder is unsafe. The conviction of murder must be quashed.

The status of Nedrick

In my view Lord Lane’s judgment in Nedrick provided valuable assistance to trial judges. The 
model direction is by now a tried- and- tested formula. Trial judges ought to continue to use 
it. . . . But it would always be right for the judge to say, as Lord Lane put it, that the decision is for 
the jury upon a consideration of all the evidence in the case.’ [Emphasis added.]

NOTE

1. Use by the judge at Woollin’s trial of the term substantial risk blurred the line between 

intention and recklessness and hence the line between murder and manslaughter.

2. The Nedrick Direction was approved subject to substituting the words ‘to fi nd’ for the 

words ‘to infer’ which had detracted from the clarity of the model direction. The jury 

should always be told that the decision is for them on the basis of all the evidence in 

the case.

by distinguished academic writers: see J.C. Smith (1986) Crim.L.R. 742–744; Glanville Williams,
The Mens Rea for Murder: Leave It Alone, 105 (1989) L.Q.R. 387; J. R. Spencer, [1986] C.L.J. 366–367;
Andrew Ashworth, Principles of Criminal Law, 2nd ed. (1995), p. 172. It is also of interest that it is very
similar to the threshold of being aware “that it will occur in the ordinary course of events” in the
Law Commission’s draft Criminal Code: compare also J.C. Smith, A Note on Intention (1990) Cr. L.R.
85, at 86. Moreover, over a period of twelve years since Nedrick the test of foresight of virtual
certainty has apparently caused no practical diffi  culties. It is simple and clear. It is true that it
may exclude a conviction of murder in the often cited terrorist example where a member of the
bomb disposal team is killed. In such a case it may realistically be said that the terrorist did not
foresee the killing of a member of the bomb disposal team as a virtual certainty. That may be
a consequence of not framing the principle in terms of risk taking. Such cases ought to cause
no substantial diffi  culty since immediately below murder there is available a verdict of man-
slaughter which may attract in the discretion of the court a life sentence. In any event, as Lord
Lane eloquently argued in a debate in the House of Lords, to frame a principle for particular
diffi  culties regarding terrorism “would produce corresponding injustices which would be very
hard to eradicate”: Hansard (H.L. Debates), 6 November 1989, col. 480. I am satisfi ed that the
Nedrick test, which was squarely based on the decision of the House in Moloney, is pitched at the
right level of foresight.

It follows that the judge should not have departed from the Nedrick direction. By using the
phrase “substantial risk” the judge blurred the line between intention and recklessness, and
hence between murder and manslaughter. The misdirection enlarged the scope of the mental
element required for murder. It was a material misdirection. At one stage it was argued that the
earlier correct direction “cured” the subsequent incorrect direction. A misdirection cannot by
any means always be cured by the fact that the judge at an earlier or later stage gave a correct
direction. After all, how is a jury to choose between a correct and an incorrect direction on a
point of law?

That is, however, not the end of the matter. For my part, I have given anxious consideration
to the observation of the Court of Appeal that, if the judge had used the phrase “a virtual cer-
tainty,” the verdict would have been the same. In this case there was no suggestion of any
other ill- treatment of the child. It would also be putting matters too high to say that on the
evidence before the jury it was an open- and- shut case of murder rather than manslaughter. In
my view the conviction of murder is unsafe. The conviction of murder must be quashed.

The status of Nedrick

In my view Lord Lane’s judgment in Nedrick provided valuable assistance to trial judges. The
model direction is by now a tried- and- tested formula. Trial judges ought to continue to use
it. . . . But it would always be right for the judge to say, as Lord Lane put it, that the decision is for
the jury upon a consideration of all the evidence in the case.’ [Emphasis added.]
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However, Nedrick/Woollin seems not to have dispelled the uncertainty regarding law and 

evidence. Look at the two statements in bold type in Lord Steyn’s judgment. Is there any 

contradiction between them? The fi rst appears to state that the effect of the critical direction 

in Nedrick (or Nedrick Direction) is that a result foreseen as virtually certain is an intended 

result (ie foresight equals intention). But the second statement appears to say that foresight is 

only evidence of intent because Lord Steyn remarks that Nedrick does not prevent a jury from 

considering all the evidence. It merely stated what state of mind (in the absence of a purpose 

to kill or cause serious harm) is suffi cient for murder.

Nedrick is very similar to the Law Commission’s draft Criminal Code defi nition of intention in 

clause 18(b): ‘A person acts intentionally with respect to a result when he acts either in order 

to bring it about or being aware that it will occur in the ordinary course of events’.

In relation to the terrorist case, it may be said that the bomb disposal offi cer’s death is not 

foreseen as a virtual certainty. Such a case would become one of manslaughter with the pos-

sibility of a life sentence.

thinking point 3.4

1.  Under the amended Nedrick/Woollin Direction, do you think a person causing death/

GBH with a benign motive would necessarily be intentional?

2.  The ‘indefi nable notion of intent’ referred to by Professor Smith below implies fl exibility 

in the meaning of intention. Why should a court want to avoid rigidity?

Does Woollin clarify any of the questions raised by Nedrick? J.C. Smith commented in [1998] 

Crim LR 890:

‘. . . At one point Lord Steyn says of Nedrick “The eff ect of the critical direction is that a result 
foreseen as virtually certain is an intended result”. If that is right, the only question for the 
jury is, did D foresee the result as virtually certain? If he did, he intended it. That, it is submit-
ted is what the law should be; and it now seems that we have at last moved substantially in 
that direction. The Nedrick formula, however, even as modifi ed (entitled to fi nd), involves some 
ambiguity with the hint of the existence of some ineff able, indefi nable, notion of intent, locked 
in the breasts of jurors.’

However, the Court of Appeal in the following case saw no contradiction in the law:

R v Matthews & Alleyne ●  [2003] EWCA CRIM 192 COURT OF APPEAL

Ds attacked V, an 18- year- old A- level student, on leaving a club one night. They stole his 

bankcard but could get no money from his account because it was empty. They returned to 

fi nd him, forced him into their car, drove to a high bridge and threw him into a wide river. V 

could not swim and drowned. There was evidence that Ds knew V could not swim. The judge 

directed the jury in terms of an amended Woollin direction that if . . . ’drowning was a virtual 

certainty and Ds appreciated that, and in the absence of any desire or attempt to save him, 

and if they also realised that the others were not going to save him too they must have had 

the intent to kill’. Ds were convicted of robbery, kidnapping and murder. They appealed on 

the basis of a misdirection because the amended Woollin direction was put by the judge as 

a rule of substantive law rather than evidence. The prosecution argued that Woollin moved 

thinking point 3.4

1.  Under the amended Nedrick/Woollin d Direction, do you think a person causing death/

GBH with a benign motive would necessarily be intentional?

2.  The ‘indefi nable notion of intent’ referred to by Professor Smith below implies fl exibility 

in the meaning of intention. Why should a court want to avoid rigidity?

‘. . . At one point Lord Steyn says of Nedrick “The eff ect of the critical direction is that a result
foreseen as virtually certain is an intended result”. If that is right, the only question for the
jury is, did D foresee the result as virtually certain? If he did, he intended it. That, it is submit-
ted is what the law should be; and it now seems that we have at last moved substantially in
that direction. The Nedrick formula, however, even as modifi ed (entitled to fi nd), involves some
ambiguity with the hint of the existence of some ineff able, indefi nable, notion of intent, locked
in the breasts of jurors.’
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away from a rule of evidence to a rule of substantive law but the Court of Appeal disagreed. 

It held that:

1.  The law had not yet reached a defi nition of intent in murder in terms of a virtual certainty 

and Woollin should not be regarded as laying down a substantive rule of law.

2. The judge had gone further than permitted by directing the jury to fi nd the necessary intent.

3.  However, there was very little difference between a rule of evidence and a rule of substan-

tive law where foresight of a virtual certainty, as opposed to foresight of a lesser degree 

of risk, was concerned. The appeal was dismissed.

Professor Ashworth said in the commentary to the case in the Criminal Law Review [2003] 

553 that the Woollin formula remains a rule of evidence:

‘The upshot is that a court that is satisfi ed that D foresaw the prohibited result as a virtual 
certainty may properly decide not to fi nd that D intended that result. The court cannot fi nd 
intention if D foresaw the result as less than virtually certain; but foresight of virtual certainty 
may not be suffi  cient in some cases.’

The consequence of the continuing uncertainty is as follows:

1.  D, a terrorist, kills by exploding a bomb in a public place giving a reasonable warning. He 

thinks death is probable but not certain. The Nedrick/Woollin test ought to exclude any D 

who fails to foresee the undesired consequence as a virtual certainty. But by leaving inten-

tion undefi ned beyond foresight, the jury has the scope to convict of murder if they think 

it is deserved.

2.  D, a father, kills his child by throwing her from a high window of a burning building into 

the arms of the crowd below knowing that death/GBH is virtually certain. Again, the 

Nedrick test invokes fl exibility, scope or what Professor Ashworth calls ‘moral elbow room’ 

to acquit deserving cases.

The Court of Appeal in R v MD [2004] EWCA Crim 1391 appeared to accept that Nedrick/

Woollin had defi ned intention but that Woollin was designed to help the prosecution fi ll a 

gap in the rare circumstances where D acts so as to cause death without the purpose of kill-

ing or causing serious injury but where death or serious injury had been a virtual certainty 

(barring some unforeseen intervention) as a result of D’s actions and D had appreciated that 

such was the case.

Therefore:

Intention includes:

• Direct intent: desired aim or purpose and

•  Oblique intent as defi ned in the amended Nedrick Direction: a result which is not desired 

but which is either a prerequisite to D’s primary purpose or one which is virtually certain 

to occur (barring some unforeseen intervention) and which is, in either case, foreseen as 

such.

• The jury may but does not have to fi nd intention using this test.

• Whether Nedrick/Woollin provide a defi nition or evidence of intention is undecided.

Evidence of intention:

•  Foresight of a consequence which is (objectively or in actual fact) virtually certain 

to occur but which is assessed as a lower probability may be evidence of intention, 

‘The upshot is that a court that is satisfi ed that D foresaw the prohibited result as a virtual
certainty may properly decide not to fi nd that D intended that result. The court cannot fi nd
intention if D foresaw the result as less than virtually certain; but foresight of virtual certainty
may not be suffi  cient in some cases.’
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never be regarded as intention as a matter of substantive law.

Intention distinguished from recklessness:

•  A lower degree of an unreasonable risk of harm foreseen as probable or possible will 

constitute recklessness.

3.1.12  Evaluation

All of these cases were concerned to clarify and crystallise the law on oblique intention. Many 

questions are left unanswered:

Why do the courts still maintain such uncertainty?• 

Is intention too wide and over- inclusive?• 

Is it right to convict someone of murder when death/GBH was not the purpose of D’s • 

actions but a virtually certain consequence?

Does it matter that the distinction between intention and recklessness is still unclear and • 

that there is potential for overlap?

Would a narrower defi nition be under- inclusive?• 

Even though the Nedrick/Woollin test of intention will be rarely required, it is not hard to see 

why such an important concept still generates such uncertainty. The views of some authors 

are as follows: Buxton is satisfi ed that the current guidelines are workable, but that a state of 

‘fragile equilibrium’ exists which should not be disturbed. Norrie argues that the concept of 

oblique intention raises questions as to whether consequences foreseen as virtually certain 

could nevertheless be said to be just as desired as in a case of direct intent where they are part 

of the same package. If foreseen consequences are inescapable, then they too are desired. As 

to whether foresight is evidence or the same as intention remains problematic. Judges tend 

to say one thing then another within the same judgment: A. Norrie, ‘Oblique Intention and 

Legal Politics’ [1989] Crim LR 793.

The above questions are given force by virtue of the context in which the leading cases arise: 

murder. The courts have been concerned not only with the meaning of intention but also 

the dividing line between murder and manslaughter. The distinction is important: following 

conviction for murder a judge must pass a mandatory life sentence. Following conviction for 

manslaughter the judge retains discretion as to the most appropriate sentence. The maximum 

is life but it might, depending on the circumstances, be a short or even a suspended sentence. 

The difference between these two states of mind is therefore of considerable practical signifi -

cance. Whether someone should be convicted of one or the other will, in a minority of cases, 

generate moral or philosophical debate.

The moral context

The moral arguments concern murder and the sanctity of life. If one is prepared to forsake 

the life of another, not purposely, but as an inevitable consequence of securing a desired 

aim, then perhaps one deserves the gravest punishment and moral censure that society can 

impose. A. Norrie identifi es within the debate on intention a political tension in the role of 

the law between liberal ideology and social control. Thus the bomber who kills the bomb 
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disposal offi cer after a reasonable warning could be convicted of murder despite the lack of 

foresight of a virtual certainty of death/GBH because society would feel that morally D should 

be censured. Read this extract at p 806:

’Conclusion

The ultimate problem in formulating a law of oblique intent consistent with ordinary or com-
monsensical usage lies in the contradiction between the form of the law, which through doc-
trines of mens rea and the various excuses embodies a liberal ideology and logic of individual 
right and its function as a mechanism of social control wielded by a judicial elite who possess 
clear perceptions as to what such control requires. Law is formed in this contradictory cruci-
ble. Williams has written that

“the law on mens rea illustrates the eternal tension in the position of the judge. He is sup-
posed to be an impartial adjudicator, applying the existing law and protecting the rights 
and liberties of the subject; but he is also a State instrumentality -  in the wider sense, an 
organ of government. In general it is the second concept of the judge’s role that shapes 
judicial attitudes on the issue of fault in the criminal law.” (Textbook of Criminal Law (1983) 
pp 143–144.)

In fact the law can go either way – in favour of or against liberal principles – as Moloney’s cor-
rection of Hyam shows. But whichever way it goes, we should cease to see the laws as poten-
tially founded on rationality and principle. Rather, it is the site of a struggle between separate 
and contradictory rationalities and confl icting aims and principles. Contrary to the orthodox 
view of the standard textbook writers, criminal law is constituted fundamentally as much by 
lack of liberal principle and logic as by their presence.’

Ashworth in Principles of the Criminal Law, 5th edn, Oxford argues that a fl exible concept 

of intention leaves a jury a certain amount of ‘moral elbow room’ to refl ect amoral element. 

This is why the case of Steane has never been overruled. There would be moral objection to 

convicting a person acting under duress. These remain debatable issues.

Intention as an ordinary concept

Is there anything wrong in leaving the meaning of intention to the good sense of the jury? 

Are the courts leaving the defi nition ‘up in the air’? N. Lacey in ‘A Clear Concept of Intention: 

Elusive or Illusory?’ (1993) 56 MLR 621 thinks not, because most people have an innate sense 

of what terms such as intention and dishonesty mean. MR terms are invested with ordi-

nary meaning to refl ect society’s values and to give the jury, representatives of society, the 

decision- making power rather than judges. Read this extract at p 636:

‘For the appeal to “ordinary” usage has a number of discrete and ideologically signifi cant posi-
tive attractions. Although they are related, we need for a moment to distinguish between 
appeals to “ordinary” usage at large (some of which are disingenuous) and passing of the 
determination of a particular question to the jury, the jury to decide on its own, non- technical, 
“common sense” understanding of the relevant term. In the case of the former, the appeal to 
“ordinary” usage usefully underlines the familiarity and commonality of criminal law: it sug-
gests that criminal law operates on the basis of widely shared meanings and widely endorsed 
judgments. It hence suppresses the idea that criminal law is hierarchical, an exercise of power, 
based on meanings which are imposed. So it has a powerful, subtle legitimating eff ect within 
legal discourse.’

’Conclusion

The ultimate problem in formulating a law of oblique intent consistent with ordinary or com-
monsensical usage lies in the contradiction between the form of the law, which through doc-
trines of mens rea and the various excuses embodies a liberal ideology and logic of individual
right and its function as a mechanism of social control wielded by a judicial elite who possess
clear perceptions as to what such control requires. Law is formed in this contradictory cruci-
ble. Williams has written that

“the law on mens rea illustrates the eternal tension in the position of the judge. He is sup-
posed to be an impartial adjudicator, applying the existing law and protecting the rights
and liberties of the subject; but he is also a State instrumentality -  in the wider sense, an
organ of government. In general it is the second concept of the judge’s role that shapes
judicial attitudes on the issue of fault in the criminal law.” (Textbook of Criminal Law (1983)
pp 143–144.)

In fact the law can go either way – in favour of or against liberal principles – as Moloney’s cor-
rection of Hyam shows. But whichever way it goes, we should cease to see the laws as poten-
tially founded on rationality and principle. Rather, it is the site of a struggle between separate
and contradictory rationalities and confl icting aims and principles. Contrary to the orthodox
view of the standard textbook writers, criminal law is constituted fundamentally as much by
lack of liberal principle and logic as by their presence.’

‘For the appeal to “ordinary” usage has a number of discrete and ideologically signifi cant posi-
tive attractions. Although they are related, we need for a moment to distinguish between
appeals to “ordinary” usage at large (some of which are disingenuous) and passing of the
determination of a particular question to the jury, the jury to decide on its own, non- technical,
“common sense” understanding of the relevant term. In the case of the former, the appeal to
“ordinary” usage usefully underlines the familiarity and commonality of criminal law: it sug-
gests that criminal law operates on the basis of widely shared meanings and widely endorsed
judgments. It hence suppresses the idea that criminal law is hierarchical, an exercise of power,
based on meanings which are imposed. So it has a powerful, subtle legitimating eff ect within
legal discourse.’
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W. Wilson, writing in ‘Doctrinal Rationality after Woollin’ (1999) 62 MLR, at 448 agrees 

because by leaving it to the jury, cases of ‘wicked recklessness’ such as Hyam could be caught, 

where her conduct was consistent with both intending to kill and intending to frighten. A. 

Pedain in ‘Intention & The Terrorist Example’ [2003] Crim LR 579 argues that it is possible to 

include both Hyam and the terrorist within the defi nition of intent on the basis of attitude and 

endorsement of the outcome. He asks in what sense did Mrs. Hyam not want the result to 

happen? Foresight of a low probability of risk need not signify recklessness if the focus is on 

prior moral endorsement. References to wicked recklessness are made in the latest proposals 

for reform to which we now turn.

Of course, the necessity for an expanded defi nition of intention would evaporate if the man-

datory life sentence for murder were to be amended. If judges could dispense sentences to 

refl ect the moral culpability of the crime at hand, there would be no need to tinker with the 

defi nition of MR. Justice could also be effectively achieved if defences applied to murder in 

a more consistent way.

You will need to decide for yourself whether academic criticism of the law is warranted. Does 

it help to clarify or complicate a diffi cult concept? In either case, you might conclude that if 

you have found this topic rather taxing, you are evidently not alone!

3.1.13  Reform

The Law Commission has considered the law on intention in 1989, 1993, 1998, 2005 and 

2006, the latter being Law Com Report No 304, ‘Murder, Manslaughter and Infanticide’ 

(2006). Here the Law Commission recommends implementation of a proposed defi nition 

of intention fi rst advanced in Consultation Paper No 177, Part IV, ‘A New Homicide Act for 

England and Wales?’ (2005). It is as follows:

‘(1)  A person is to be regarded as acting intentionally with respect to a result when he or she 
acts in order to bring it about.

(2)  In the rare case where the simple direction in clause (1) is not enough, the jury should be 
directed that:

they are not entitled to fi nd the necessary intention with regard to a result unless they are 
sure that the result was a virtual certainty (barring some unforeseen intervention) as a 
result of D’s actions and that the defendant appreciated that such was the case.

(3)  In any case where D’s chance of success in his or her purpose of causing some other result 
is relevant, the direction in clause (2) may be expanded by the addition of the following 
phrase at the end of the clause (2) direction:

or that it would be if he or she were to succeed in his or her purpose of causing some other 
result, and that D appreciated that such was the case.’

Two examples are given where the expanded defi nition would be required:

V attempts to stop D from stealing a car and leaps on to the bonnet. D drives off, accelerating 

and V falls off and is killed. D claims he did not intend to kill V or to cause serious injury but 

simply wanted to escape.

‘(1)  A person is to be regarded as acting intentionally with respect to a result when he or she
acts in order to bring it about.

(2)  In the rare case where the simple direction in clause (1) is not enough, the jury should be
directed that:

they are not entitled to fi nd the necessary intention with regard to a result unless they are
sure that the result was a virtual certainty (barring some unforeseen intervention) as a
result of D’s actions and that the defendant appreciated that such was the case.

(3)  In any case where D’s chance of success in his or her purpose of causing some other result
is relevant, the direction in clause (2) may be expanded by the addition of the following
phrase at the end of the clause (2) direction:

or that it would be if he or she were to succeed in his or her purpose of causing some other
result, and that D appreciated that such was the case.’
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D is jogging along a narrow path that follows a cliff edge. V is walking ahead. D wantonly 

barges V over the cliff rather than asking that he step aside. V is killed. D was not concerned 

with whether V lived or died.

In both, D displays homicidal or murderous disregard for human life. We shall look at the 

Homicide provisions in detail in Chapter 6, ‘Homicide 1: Murder’, p 271.

A. Norrie in ‘Between Orthodox Subjectivism and Moral Contextualism’ [2005] Crim LR 497 

criticises the defi nition of intention recommended by the Law Commission. He states that the 

defi nition and the consultation document from which it derived adopts a theoretical struc-

ture in which the mandatory life sentence for murder is ‘totemic’ (at 487). What he means 

is that the proposals work around the existing mandatory life sentence rather than call for 

its abolition for different categories of case or for the creation of more defences for murder 

such as duress and necessity. It combines both a subjectivist and moral contextual approach. 

However, he points out that the proposals disclose an inconsistency between the view that 

the father who throws a child from a burning building would be excluded from intention 

through use of the proviso yet doctors would be caught and should claim the benefi t of a 

defence, especially when justifi catory defences, such as necessity, were excluded from the 

paper. Further, by continuing to use the word purpose, juries will confuse it with motive. Read 

the following extract:

‘Defining intention

The Law Commission develop two positions on intention in Pt 4, one based upon previous 
Commission attempts to establish a clear defi nition, the other based upon the existing com-
mon law approach established in Nedrick and Woollin. Most of the work has gone into the former 
of these two approaches, though the Commission state that it sees competing values in both. 
While the defi nitional approach has the attraction of certainty, it has the disadvantage of rigid-
ity. While the common law approach allows for fl exibility and “moral elbow room”, it has the 
countervailing disadvantage of a lack of certainty (para. 4.1). Overall, however, the discussion 
is coloured by one major issue, the relationship between a cognitivist account of the mental 
state of intention and the moral work it must do in the law of murder . . . 

The common law approach

The second approach is based upon the existing case law, and in particular the failure to pro-
vide a common law defi nition of intention. Instead of providing such, the drift of the cases from 
Moloney onwards has been towards the creation and refi nement of a set of guidelines to a jury 
as to when it may fi nd intention. In its post- Woollin form this involves the notion that a jury is not 
entitled to fi nd intention unless they feel sure that:

“death or serious bodily harm was a virtual certainty (barring some unforeseen inter-
vention) as a result of D’s actions, and D appreciated that such was the case” (Nedrick, as 
amended, para. 4.64).

The second Law Commission proposal takes this formula up without alteration as a means of 
fi nding indirect intent, while direct intent is defi ned, as in the defi nitional approach, as acting 
in order to bring a result about. The argument in support of this approach is that it takes all the 
strain out of the fi rst proposal. The fact- fi nder is not required to reach a particular conclusion, 
but is permitted “the freedom to fi nd, or not to fi nd, intent, in the way the common law does at 
present” (para. 4.65), and it therefore avoids “creating the diffi  culty which calls for the devel-
opment of a proviso” (para. 4.66).

‘Defining intention

The Law Commission develop two positions on intention in Pt 4, one based upon previous
Commission attempts to establish a clear defi nition, the other based upon the existing com-
mon law approach established in Nedrick and Woollin. Most of the work has gone into the former
of these two approaches, though the Commission state that it sees competing values in both.
While the defi nitional approach has the attraction of certainty, it has the disadvantage of rigid-
ity. While the common law approach allows for fl exibility and “moral elbow room”, it has the
countervailing disadvantage of a lack of certainty (para. 4.1). Overall, however, the discussion
is coloured by one major issue, the relationship between a cognitivist account of the mental
state of intention and the moral work it must do in the law of murder . . .

The common law approach

The second approach is based upon the existing case law, and in particular the failure to pro-
vide a common law defi nition of intention. Instead of providing such, the drift of the cases from
Moloney onwards has been towards the creation and refi nement of a set of guidelines to a jury
as to when it may fi nd intention. In its post- Woollin form this involves the notion that a jury is not
entitled to fi nd intention unless they feel sure that:

“death or serious bodily harm was a virtual certainty (barring some unforeseen inter-
vention) as a result of D’s actions, and D appreciated that such was the case” (Nedrick, as
amended, para. 4.64).

The second Law Commission proposal takes this formula up without alteration as a means of 
fi nding indirect intent, while direct intent is defi ned, as in the defi nitional approach, as acting
in order to bring a result about. The argument in support of this approach is that it takes all the
strain out of the fi rst proposal. The fact- fi nder is not required to reach a particular conclusion,
but is permitted “the freedom to fi nd, or not to fi nd, intent, in the way the common law does at
present” (para. 4.65), and it therefore avoids “creating the diffi  culty which calls for the devel-
opment of a proviso” (para. 4.66).
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In a sense there is nothing new here, and therefore perhaps less to discuss. However, it is 
worth thinking about the precise status of the “entitled to fi nd” formula within the law. The Law 
Commission clearly think that this formula is the means whereby “moral elbow room” is per-
mitted in the law, but I wonder whether this is really the case. It is true that the cases culminat-
ing in Woollin and Matthews and Alleyne have as their direct ancestor Lord Scarman’s observations 
in favour of a jury’s judgment in the earlier Hancock and Shankland, but is it the case that this for-
mula makes a genuine moral diff erence in subsequent cases? . . . in the trial of Dr Moor, a case 
of injecting drugs which would have the anticipated eff ect of shortening life, it is reported that 
the trial judge fi nessed the issue by instructing the jury in terms of two alternatives, one based 
on direct intention, the other on recklessness, avoiding consideration of the virtual certainty 
formula and the possibility of the jury being “entitled to fi nd” intention. In other cases involv-
ing doctors who kill, the formula of “primary purpose” and the possibility of double eff ect have 
been called into service rather than “entitled to fi nd”, though admittedly these cases predate 
Woollin and much of the speculation about how the law works. There is nonetheless an element 
of speculation in academic writing as to how, or if, “entitled to fi nd” works, though this is aligned 
with appreciation of a real problem in the law: that it needs to fi nd a way to deal with cases 
involving “good motive”. Academics have put two and two together, but I am unsure that the 
judges have said that this makes four.’

• Intention is the only type of MR required by crimes of specifi c or ulterior intent. It has two 

meanings: direct and indirect/oblique.

A directly intended result is the desired aim/purpose of D.• 

An obliquely intended result is not desired but is one which is:• 

a prerequisite or condition to the achievement of D’s purpose; or• 

a virtually certain result of D’s primary purpose for acting and which he knows or foresees • 

will occur as a virtual certainty.

The test of intention is subjective by virtue of s8 Criminal Justice Act 1967.• 

Intention is distinct from motive but recall•  Steane.

Doctors acting with good motives who kill will either have no intention•  (Steane) or an inno-

cent intent.

3.1.14  Transferred Malice

Where D’s MR for one crime causes the AR of the same crime but either mistakenly or acci-

dentally causes an unintended consequence, MR can be transferred. For example, A intends 

to kill B and sets out to do so but mistakenly attacks and kills C instead. The mistaken identity 

of C makes no difference because the requirements of the offence of murder are satisfi ed: 

the intentional killing of a live person. The intention or malice with which the act was per-

formed is transferred to the actual, albeit mistaken, victim of the murder. Therefore, provided 

MR required by the offence defi nition exists, it can be transferred.

Malice can only be transferred within the same offence. Suppose that in attacking C, A had 

thrown a brick at him which missed C and went straight through a nearby window. The 

intention to kill or cause GBH to C could not be transferred to criminal damage. There is no 

equivalence between the MR for murder (intention to kill or cause GBH) and criminal damage 

(intention or recklessness to damage/destroy property) and thus no transference is possible.

In a sense there is nothing new here, and therefore perhaps less to discuss. However, it is
worth thinking about the precise status of the “entitled to fi nd” formula within the law. The Law
Commission clearly think that this formula is the means whereby “moral elbow room” is per-
mitted in the law, but I wonder whether this is really the case. It is true that the cases culminat-
ing in Woollin and Matthews and Alleyne have as their direct ancestor Lord Scarman’s observations
in favour of a jury’s judgment in the earlier Hancock and Shankland, but is it the case that this for-
mula makes a genuine moral diff erence in subsequent cases? . . . in the trial of Dr Moor, a case
of injecting drugs which would have the anticipated eff ect of shortening life, it is reported that
the trial judge fi nessed the issue by instructing the jury in terms of two alternatives, one based
on direct intention, the other on recklessness, avoiding consideration of the virtual certainty
formula and the possibility of the jury being “entitled to fi nd” intention. In other cases involv-
ing doctors who kill, the formula of “primary purpose” and the possibility of double eff ect have
been called into service rather than “entitled to fi nd”, though admittedly these cases predate
Woollin and much of the speculation about how the law works. There is nonetheless an element
of speculation in academic writing as to how, or if, “entitled to fi nd” works, though this is aligned
with appreciation of a real problem in the law: that it needs to fi nd a way to deal with cases
involving “good motive”. Academics have put two and two together, but I am unsure that the
judges have said that this makes four.’

• Intention is the only type of MR required by crimes of specifi c or ulterior intent. It has two 

meanings: direct and indirect/oblique.

A directly intended result is the desired aim/purpose of D.•

An obliquely intended result is not desired but is one which is:•

a prerequisite or condition to the achievement of D’s purpose; or•

a virtually certain result of D’s primary purpose for acting and which he knows or foresees •

will occur as a virtual certainty.

The test of intention is subjective by virtue of s8 Criminal Justice Act 1967.•

Intention is distinct from motive but recall•  Steane.l

Doctors acting with good motives who kill will either have no intention• (Steane) or an inno-

cent intent.

section
 summary
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The most recent case below concerned the issue of whether intention to seriously injure a 

pregnant woman could be transferred to her premature child born alive but which then died 

after a short period of time. The homicide aspect of the case will be dealt with in Chapter 6, 

‘When does life begin?’, p 276:

Attorney- General’s Reference (No 3 of 1994) ●  [1997] 3 ALL ER 936 HOUSE OF LORDS

D, the boyfriend of a young woman who was 22–24 weeks’ pregnant, quarrelled with 

her and stabbed her in the face, back and abdomen with a long- bladed kitchen knife. 

It was clear that he intended to cause GBH. The mother survived but gave birth 17 days 

later. The baby (S) was born alive but grossly premature. The chance of survival was 50 

per cent. The baby lived for 121 days but then died from bronchial infection as a result of 

prematurity. D had been sentenced to four years’ imprisonment for wounding the mother 

with intent to cause GBH. Following the baby’s death, he was charged with murder and 

pleaded not guilty. At his trial a submission was advanced that on the evidence no criminal 

offence relating to the baby was proved. The judge ruled in his favour and the prosecution 

appealed.

Lord Mustill:

‘The gist of the ruling lay in the law, and was to the eff ect that both the physical and the mental 
elements of murder were absent. There was no relevant actus reus, for the foetus was not a live 
person; and the cause of the death was the wounding of the mother, not of S. As to mens rea again 
there was none. When B stabbed the mother he had no intent to kill or do serious harm to any live 
person other than the mother, or to do any harm at all to the foetus. The Crown could not make 
good this defi ciency by reliance on the concept of “transferred malice”, for this operates only 
where the mens rea of one crime causes the actus reus of the same crime, albeit the result is in 
some respects unintended. Here, the intent to stab the mother (a live person) could not be trans-
ferred to the foetus (not a live person), an organism which could not be V of a crime of murder.

As to the alternative verdict of manslaughter the judge was at fi rst exercised by the possibility 
that since the stabbing of M was an unlawful and dangerous act which led to the death of S a 
conviction could be sustained even though the act was not aimed at the ultimate victim: see R. 
v. Mitchell [1983] Q.B. 741. In the end, however, he was persuaded that this approach could not 
be sustained where there was at the material time no victim capable of dying as a direct and 
immediate result. Accordingly, the trial judge directed the jury to acquit D. . . .’

‘What explanation is left: for explanation there must be, since the “transferred malice” con-
cept is agreed on both sides to be sound law today? The sources in more recent centuries 
are few. Of the two most frequently cited the earlier is R. v. Pembliton (1874) L.R. 2 C.C.R. 119. 
In the course of a fi ght D threw a stone at others which missed and broke a window. He was 
indicted for that he “unlawfully and maliciously did commit damage, injury, and spoil upon a 
window . . .” The jury found that he did not intend to break the window. On a case stated to the 
Court for Crown Cases Reserved it was argued for the prosecution that “directly it is proved 
that he threw the stone . . . without just cause, the off ence is established.” The ancient origins 
of this argument need no elaboration, and indeed the report of the argument as it developed 
showed that it was based on a conception of general malice . . . The conviction was quashed. 
[Blackburn J (at 122) was quoted where he said that if D had been reckless as to damaging the 
window the conviction might have been sound but he was not.]

This decision was distinguished in R. v. Latimer (1886) 17 Q.B.D. 359. Two men quarrelled in a 
public house. One of them struck at the other with his belt. The glancing blow bounced off  and

‘The gist of the ruling lay in the law, and was to the eff ect that both the physical and the mental
elements of murder were absent. There was no relevant actus reus, for the foetus was not a live
person; and the cause of the death was the wounding of the mother, not of S. As to mens rea again
there was none. When B stabbed the mother he had no intent to kill or do serious harm to any live
person other than the mother, or to do any harm at all to the foetus. The Crown could not make
good this defi ciency by reliance on the concept of “transferred malice”, for this operates only
where the mens rea of one crime causes the actus reus of the same crime, albeit the result is in
some respects unintended. Here, the intent to stab the mother (a live person) could not be trans-
ferred to the foetus (not a live person), an organism which could not be V of a crime of murder.

As to the alternative verdict of manslaughter the judge was at fi rst exercised by the possibility
that since the stabbing of M was an unlawful and dangerous act which led to the death of S a
conviction could be sustained even though the act was not aimed at the ultimate victim: see R.
v. Mitchell [1983] Q.B. 741. In the end, however, he was persuaded that this approach could not
be sustained where there was at the material time no victim capable of dying as a direct and
immediate result. Accordingly, the trial judge directed the jury to acquit D. . . .’

‘What explanation is left: for explanation there must be, since the “transferred malice” con-
cept is agreed on both sides to be sound law today? The sources in more recent centuries
are few. Of the two most frequently cited the earlier is R. v. Pembliton (1874) L.R. 2 C.C.R. 119.
In the course of a fi ght D threw a stone at others which missed and broke a window. He was
indicted for that he “unlawfully and maliciously did commit damage, injury, and spoil upon a
window . . .” The jury found that he did not intend to break the window. On a case stated to the
Court for Crown Cases Reserved it was argued for the prosecution that “directly it is proved
that he threw the stone . . . without just cause, the off ence is established.” The ancient origins
of this argument need no elaboration, and indeed the report of the argument as it developed
showed that it was based on a conception of general malice . . . The conviction was quashed.
[Blackburn J (at 122) was quoted where he said that if D had been reckless as to damaging the
window the conviction might have been sound but he was not.]

This decision was distinguished in R. v. Latimer (1886) 17 Q.B.D. 359. Two men quarrelled in ar
public house. One of them struck at the other with his belt. The glancing blow bounced off  and
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struck the prosecutrix, wounding her severely. The assailant was prosecuted and convicted 
for having unlawfully and maliciously wounded her, contrary to section 20 of the Off ences 
Against the Person Act 1861. Counsel for D relied on Pembliton. In his judgment Lord Coleridge 
C.J. said, at p. 361,

“It is common knowledge that a man who has an unlawful and malicious intent against 
another, and, in attempting to carry it out, injures a third person, is guilty of what the law 
deems malice against the person injured, because the person is doing an unlawful act, and 
has that which the judges call general malice, and that is enough.”

 . . . 

My Lords, I fi nd it hard to base a modern law of murder on these two cases. The court in Latimer 
was, I believe, entirely justifi ed in fi nding a distinction between their statutory backgrounds 
and one can well accept that the answers given, one for acquittal, the other for conviction, 
would be the same today. But the harking back to a concept of general malice, which amounts 
to no more than this, that a wrongful act displays a malevolence which can be attached to any 
adverse consequence, has long been out of date. And to speak of a particular malice which is 
“transferred” simply disguises the problem by idiomatic language. D’s malice is directed at 
one objective, and when after the event the court treats it as directed at another object it is not 
recognising a “transfer” but creating a new malice which never existed before. As Dr. Glanville 
Williams pointed out (Criminal Law, the General Part 2nd Ed. (1961), p. 184) the doctrine is 
“rather an arbitrary exception to general principles.” Like many of its kind this is useful enough 
to yield rough justice, in particular cases, and it can sensibly be retained notwithstanding its 
lack of any sound intellectual basis. But it is another matter to build a new rule upon it.

I pause to distinguish the case of indiscriminate malice from those already discussed, although 
even now it is sometimes confused with them. The terrorist who hides a bomb in an aircraft 
provides an example. This is not a case of “general malice” where under the old law any wrong-
ful act suffi  ced to prove the evil disposition which was taken to supply the necessary intent for 
homicide. Nor is it transferred malice, for there is no need of a transfer. The intention is already 
aimed directly at the class of potential victims of which the actual victim forms part. The intent 
and the actus reus completed by the explosion are joined from the start, even though the iden-
tity of the ultimate victim is not yet fi xed. So also with the shots fi red indiscriminately into a 
crowd. No ancient fi ctions are needed to make these cases of murder.

My Lords, the purpose of this enquiry has been to see whether the existing rules are based on 
principles sound enough to justify their extension to a case where D acts without an intent to injure 
either the foetus or the child which it will become. In my opinion they are not. To give an affi  rmative 
answer requires a double “transfer” of intent: fi rst from the mother to the foetus and then from the 
foetus to the child as yet unborn. Then one would have to deploy the fi ction (or at least the doc-
trine) which converts an intention to commit serious harm into the mens rea of murder. For me, this 
is too much. If one could fi nd any logic in the rules I would follow it from one fi ction to another, but 
whatever grounds there may once have been have long since disappeared. I am willing to follow old 
laws until they are overturned, but not to make a new law on a basis for which there is no principle.

Moreover, even on a narrower approach the argument breaks down. The eff ect of transferred 
malice, as I understand it, is that the intended victim and the actual victim are treated as if they 
were one, so that what was intended to happen to the fi rst person (but did not happen) is added 
to what actually did happen to the second person (but was not intended to happen), with the 
result that what was intended and what happened are married to make a notionally intended 
and actually consummated crime. The cases are treated as if the actual victim had been the 
intended victim from the start. To make any sense of this process there must, as it seems to

struck the prosecutrix, wounding her severely. The assailant was prosecuted and convicted
for having unlawfully and maliciously wounded her, contrary to section 20 of the Off ences
Against the Person Act 1861. Counsel for D relied on Pembliton. In his judgment Lord Coleridge
C.J. said, at p. 361,

“It is common knowledge that a man who has an unlawful and malicious intent against
another, and, in attempting to carry it out, injures a third person, is guilty of what the law
deems malice against the person injured, because the person is doing an unlawful act, and
has that which the judges call general malice, and that is enough.”

. . .

My Lords, I fi nd it hard to base a modern law of murder on these two cases. The court in Latimer
was, I believe, entirely justifi ed in fi nding a distinction between their statutory backgrounds
and one can well accept that the answers given, one for acquittal, the other for conviction,
would be the same today. But the harking back to a concept of general malice, which amounts
to no more than this, that a wrongful act displays a malevolence which can be attached to any
adverse consequence, has long been out of date. And to speak of a particular malice which is
“transferred” simply disguises the problem by idiomatic language. D’s malice is directed at
one objective, and when after the event the court treats it as directed at another object it is not
recognising a “transfer” but creating a new malice which never existed before. As Dr. Glanville
Williams pointed out (Criminal Law, the General Part 2nd Ed. (1961), p. 184) the doctrine is
“rather an arbitrary exception to general principles.” Like many of its kind this is useful enough
to yield rough justice, in particular cases, and it can sensibly be retained notwithstanding its
lack of any sound intellectual basis. But it is another matter to build a new rule upon it.

I pause to distinguish the case of indiscriminate malice from those already discussed, although
even now it is sometimes confused with them. The terrorist who hides a bomb in an aircraft
provides an example. This is not a case of “general malice” where under the old law any wrong-
ful act suffi  ced to prove the evil disposition which was taken to supply the necessary intent for
homicide. Nor is it transferred malice, for there is no need of a transfer. The intention is already
aimed directly at the class of potential victims of which the actual victim forms part. The intent
and the actus reus completed by the explosion are joined from the start, even though the iden-
tity of the ultimate victim is not yet fi xed. So also with the shots fi red indiscriminately into a
crowd. No ancient fi ctions are needed to make these cases of murder.

My Lords, the purpose of this enquiry has been to see whether the existing rules are based on
principles sound enough to justify their extension to a case where D acts without an intent to injure
either the foetus or the child which it will become. In my opinion they are not. To give an affi  rmative
answer requires a double “transfer” of intent: fi rst from the mother to the foetus and then from the
foetus to the child as yet unborn. Then one would have to deploy the fi ction (or at least the doc-
trine) which converts an intention to commit serious harm into the mens rea of murder. For me, this
is too much. If one could fi nd any logic in the rules I would follow it from one fi ction to another, but
whatever grounds there may once have been have long since disappeared. I am willing to follow old
laws until they are overturned, but not to make a new law on a basis for which there is no principle.

Moreover, even on a narrower approach the argument breaks down. The eff ect of transferred
malice, as I understand it, is that the intended victim and the actual victim are treated as if they
were one, so that what was intended to happen to the fi rst person (but did not happen) is added
to what actually did happen to the second person (but was not intended to happen), with the
result that what was intended and what happened are married to make a notionally intended
and actually consummated crime. The cases are treated as if the actual victim had been the
intended victim from the start. To make any sense of this process there must, as it seems to
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me, be some compatibility between the original intention and the actual occurrence, and this is, 
indeed, what one fi nds in the cases. There is no such compatibility here. D intended to commit 
and did commit an immediate crime of violence to the mother. He committed no relevant vio-
lence to the foetus, which was not a person, either at the time or in the future, and intended no 
harm to the foetus or to the human person which it would become. If fi ctions are useful, as they 
can be, they are only damaged by straining them beyond their limits. I would not overstrain the 
idea of transferred malice by trying to make it fi t the present case. . . .’

Lord Mustill went on to dismiss the application of transferred malice to the offence of unlaw-

ful act manslaughter for the same reasons he had dismissed it to murder. However, gross 

negligence manslaughter could be committed without any violent intent towards V and thus 

he thought that problems of transferred malice could be avoided by this route. The trial judge 

had dismissed this possibility because the violence must be directed towards another person 

and the foetus is not a person.

‘. . . All that is needed, once causation is established, is an act creating a risk to anyone; and 
such a risk is obviously established in the case of any violent assault by the risk to the person 
of V herself (or himself). In a case such as the present, therefore, responsibility for manslaugh-
ter would automatically be established, once causation has been shown, simply by proving a 
violent attack even if (which cannot have been the case here) the attacker had no idea that the 
woman was pregnant.’

NOTE

There is no concept of ‘general malice’ which would make D guilty of every type of prohibited 

harm resulting from his actions. He will only be responsible for accidental harm where the MR 

of the offence committed is satisfi ed by the intention accompanying the preceding act so that 

it can be transferred from one intentional result to another.

thinking point 3.5

1. Which two cases were cited by Lord Mustill with reference to transferred malice? 

(Latimer and Pembliton).

2. Which provided authority for the doctrine? (Pembliton).

3. Did Lord Mustill approve of the doctrine of transferred malice?

4. Is transferred malice necessary to convict a terrorist who kills by exploding a bomb?

5. Why did Lord Mustill not apply the doctrine of transferred malice in this case?

There are arguments for and against the doctrine of transferred malice. The most contentious 

issue is what is called ‘remoteness’. Consider the example below:

D strikes a match whilst sitting in a library in order to light a cigarette. This is now an 

offence. The whole box of matches explodes and the vibrations cause a nearby priceless 

sculpture to fall from its pedestal and shatter.

me, be some compatibility between the original intention and the actual occurrence, and this is,
indeed, what one fi nds in the cases. There is no such compatibility here. D intended to commit
and did commit an immediate crime of violence to the mother. He committed no relevant vio-
lence to the foetus, which was not a person, either at the time or in the future, and intended no
harm to the foetus or to the human person which it would become. If fi ctions are useful, as they
can be, they are only damaged by straining them beyond their limits. I would not overstrain the
idea of transferred malice by trying to make it fi t the present case. . . .’

‘. . . All that is needed, once causation is established, is an act creating a risk to anyone; and
such a risk is obviously established in the case of any violent assault by the risk to the person
of V herself (or himself). In a case such as the present, therefore, responsibility for manslaugh-
ter would automatically be established, once causation has been shown, simply by proving a
violent attack even if (which cannot have been the case here) the attacker had no idea that the
woman was pregnant.’

thinking point 3.5

1. Which two cases were cited by Lord Mustill with reference to transferred malice? 

(Latimer and Pembliton)d .

2. Which provided authority for the doctrine? (Pembliton).

3. Did Lord Mustill approve of the doctrine of transferred malice?

4. Is transferred malice necessary to convict a terrorist who kills by exploding a bomb?

5. Why did Lord Mustill not apply the doctrine of transferred malice in this case?

example
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D’s intended offence is criminal damage. However, both damage and means are uninten-

tional. Should there be full liability for criminal damage, or an attempt, or no liability at all on 

the basis that liability was too remote? There is no real agreement on this.

Reform: The draft Criminal Law Bill, clause 32 confi rms that intention or awareness can be 

transferred within offences, including defences.

 3.2 Recklessness
3.2.1 Introduction• 

3.2.2 Defi nitions• 

3.2.3 The Current Legal Defi nition: Subjective/Advertent Recklessness: The Conscious • 

Taking of an Unjustifi ed Risk

3.2.4 Previous Law: • Caldwell Recklessness

3.2.5 Subjective Recklessness is now Restored Throughout the Criminal Law• 

3.2.6 Was the House of Lords in • R v G Right to Reverse Caldwell?

3.2.7 How to Distinguish Recklessness from Intention• 

3.2.8 How to Distinguish Recklessness from Negligence• 

3.2.9 Reform• 

3.2.10 Evaluation and Conclusion• 

Cunningham [1957] 2 QB 396—subjective recklessness: the conscious taking of an unrea-

sonable risk;

Parker [1977] 1 WLR 600—subjective recklessness includes closing one’s mind to risk;

Caldwell [1982] AC 341—objective recklessness: where D fails to think about a serious and 

obvious risk of harm;

Elliott v C [1983] 77 Cr App R 103—objective recklessness takes no account of inability to 

foresee risk;

R v G [2003] UKHL 50—objective recklessness abolished.

3.2.1  Introduction

Recklessness = Unreasonable risk- taking:

Subjective or Advertent Recklessness:•  Cunningham Recklessness

This is the current test, defi ned as the conscious (or advertent) taking of an unjustifi ed or 

unreasonable risk of harm.

Recklessness is concerned with causing harm through taking risks. In the hierarchy of MR, 

recklessness is second only to intention, but is not as culpable. It appears in offences ranging 

Cunningham [1957] 2 QB 396—subjective recklessness: the conscious taking of an unrea-

sonable risk;

Parker [1977] 1 WLR 600—subjective recklessness includes closing one’s mind to risk;

Caldwell [1982] AC 341—objective recklessness: where D fails to think about a serious and 

obvious risk of harm;

Elliott v C [1983] 77 Cr App R 103—objective recklessness takes no account of inability to 

foresee risk;

R v G [2003] UKHL 50—objective recklessness abolished.

key 
cases

Recklessness = Unreasonable risk- taking:

Subjective or Advertent Recklessness:•  Cunningham Recklessness

This is the current test, defi ned as the conscious (or advertent) taking of an unjustifi ed or 

unreasonable risk of harm.
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in gravity from manslaughter at the top end of the scale to criminal damage and a range of 

statutory offences at the bottom. Here we shall examine recklessness relating to results, for 

example, criminal damage or personal injury, as opposed to the reckless disregard of circum-

stances or conduct. For instance, recklessness can be used in an offence as a description of 

conduct such as reckless driving. You can intend to drive recklessly but you cannot be both 

intentional and reckless in relation to results. The two mental states are quite different.

Offences involving recklessness are called offences of basic intent. We can contrast them 

with offences requiring proof of intention alone which are called offences of specifi c or 

ulterior intent. Recklessness can be distinguished from intention in that the latter is defi ned 

as aim or purpose (direct intent) or requires foresight as to a virtually certain result (oblique 

intent) whereas recklessness is concerned with foresight of lower degrees of risk.

A basic intent offence is an offence requiring proof of either recklessness or intention. 

This means that in reality the prosecution need only prove recklessness which will usually 

be less onerous than proof of intention, eg:

Criminal Damage Act 1971

1. Destroying or damaging property

(1)  A person who without lawful excuse destroys or damages any property belonging to another 

intending to destroy or damage any such property or being reckless as to whether any such 

property would be destroyed or damaged shall be guilty of an offence.

(2)  A person who without lawful excuse destroys or damages any property, whether belonging 

to himself or another –

(a) intending to destroy or damage any property or being reckless as to whether any prop-

erty would be destroyed or damaged; and

(b) intending to by the destruction or damage to endanger the life of another or being reck-

less as to whether the life of another would be thereby endangered; shall be guilty of an 

offence.

(3)  An offence committed under this section by destroying or damaging property by fi re shall 

be charged as arson.

Common Assault

Any act by which D, intentionally or recklessly, causes V to apprehend immediate and 

unlawful personal violence.

Between 1982 and 2003 recklessness was defi ned both subjectively (Cunningham recklessness) 

and objectively (Caldwell recklessness), but each applied to different offences. Recklessness 

now has only one meaning and is subjectively assessed. The House of Lords in R v G [2003] 

UKHL 50 abolished objective recklessness (‘Subjective recklessness restored’, p 146).

3.2.2  Defi nitions

The ordinary meaning of recklessness: creating a risk of harm 
without thinking

Most people would consider a person to be reckless when he acts without thinking, per-

haps with a lack of care or indifference to the risk of causing harm to another’s safety or 

A basic intent offence is an offence requiring proof of either recklessness or intention. 

This means that in reality the prosecution need only prove recklessness which will usually 

be less onerous than proof of intention, eg:

Criminal Damage Act 1971

1. Destroying or damaging property

(1)  A person who without lawful excuse destroys or damages any property belonging to another 

intending to destroy or damage any such property or being reckless as to whether any such 

property would be destroyed or damaged shall be guilty of an offence.

(2)  A person who without lawful excuse destroys or damages any property, whether belonging 

to himself or another –

(a) intending to destroy or damage any property or being reckless as to whether any prop-

erty would be destroyed or damaged; and

(b) intending to by the destruction or damage to endanger the life of another or being reck-

less as to whether the life of another would be thereby endangered; shall be guilty of an 

offence.

(3)  An offence committed under this section by destroying or damaging property by fi re shall 

be charged as arson.

Common Assault

Any act by which D, intentionally or recklessly, causes V to apprehend immediate and 

unlawful personal violence.
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property. Such a person may be impulsive, angry or intoxicated and thus not immediately 

aware of any immediate risk. They would probably be considered reckless in ordinary 

language provided they were, apart from their behaviour, otherwise normal individuals. 

We might also apply the terms ‘thoughtless’, ‘stupid’, ‘callous’ to the person who acts 

with disregard for the interests of other people. Someone who fails to consider the risk 

he is causing to other people may be thought to deserve moral censure and punishment 

on the grounds that he is just as blameworthy as the conscious risk- taker. We might say 

that he ought to have known better than to act in such a way and is therefore reckless. In 

ordinary language therefore recklessness represents both being aware and being unaware 

of causing an unreasonable risk of harm. The legal defi nition is, however, confi ned to 

awareness.

3.2.3  The Current Legal Defi nition: Subjective/
Advertent Recklessness: The Conscious Taking 
of an Unjustifi ed Risk

Recklessness in the legal sense is concerned with unreasonable risk- taking. Today, it is 

assessed subjectively, as is intention, and is confi ned to the conscious taking of an unjustifi ed 

risk of harm. This means that to be reckless, one needs to be aware of an unreasonable risk 

of harmful consequences.

Whether a risk is unreasonable involves a value judgment. Many areas of life require us 

to take risks. Everyday activities involve a routine risk- assessment exercise of which we 

are barely aware: crossing a busy road for example. Others in which we engage less often 

require a more conscious assessment in which we weigh up the risk and compare it to 

the rewards. Travel, sport, surgery, for example, may carry a small risk but if we fi gure 

that the benefi t outweighs the risk, then it is a risk worth taking. The risks we choose to 

assume and which are incidental to everyday living are justifi able and perfectly reason-

able because they have social value, even where the risk of harm is high. It is not until 

risk- taking loses its social value or utility that we would call it unreasonable. It will always 

be unreasonable and seldom justifi able to take a risk with another’s personal safety or 

property.

You may have acted recklessly in the current legal sense of the word when, for example, 

overtaking on the road in risky circumstances, conscious that you may be endangering safety 

or property. Here you know that you are taking an unreasonable risk. This is subjective 

recklessness.

Foresight is an essential element of subjective recklessness, just as it is with oblique inten-

tion. The risk of harm may be high or low but provided D perceives or foresees some degree 

of risk then he will be reckless. The type of harm in relation to which recklessness must be 

proved depends on the offence defi nition.

Objective Caldwell recklessness, which no longer exists but which applied to some import-

ant offences between 1982 and 2003, concerned the unconscious/inadvertent creation of 

a serious and obvious risk of harm. One could be objectively reckless even though com-

pletely unaware of any risk created. This caused injustice and gave rise to a great deal of 

criticism.
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thinking point 3.6

List the AR/MR elements of criminal damage and assault defi ned above.

Is the interpretation of recklessness clear? (ie subjective/objective).

D slams a shop door so hard on leaving a shop that the plate glass window shatters. 

Identify his state of mind in the following:

a. He wanted the window to break.

b. He did not want it to break but knew damage was virtually certain.

c. He thought it probable that the window would break.

d. He was unaware of any risk of damage.

You will probably have known that the fi rst three examples were descriptions of a) direct 

intent, b) oblique intent and c) subjective recklessness. The answer to d) is that today D would 

not be reckless and would be innocent of criminal damage. Until the House of Lords decision 

in R v G [2003] UKHL 50 however, D would have been considered objectively reckless and 

guilty.

This is the leading case on subjective recklessness:

R v Cunningham ●  [1957] 2 QB 396 COURT OF APPEAL

A building had been divided into two. D’s prospective mother in law lived in one part and 

D and his future wife were to live in the other. He one day entered the cellar of the empty 

part, wrenched a coin- operated gas meter away from a coal- gas pipe to steal the money 

inside and caused the pipe to fracture. Gas escaped and seeped through the cellar wall into 

the adjoining part of the house where it was inhaled by a sleeping woman who was partially 

suffocated. D was charged under s23 Offences Against the Person Act 1861 where MR was 

defi ned, not as recklessness, but as maliciously:

Whosoever shall unlawfully and maliciously administer to or cause to be administered a nox-
ious thing, so as thereby to endanger the life of such person, or so as thereby to infl ict upon 
such person any grievous bodily harm, shall be guilty of felony . . .

D did not give evidence at his trial but the judge told the jury that he must have known the 

gas would escape to the neighbouring house. On the meaning of ‘maliciously’ the judge 

directed the jury to fi nd D guilty if he had acted in such a way as to be wicked. D was con-

victed and appealed.

The Court of Appeal adopted a subjective approach to MR and asked two questions:

1.  Did D foresee the possibility of the harmful consequences? A person may be held liable if 

he foresaw any degree of risk however slight.

2.  Was it unjustifi able or unreasonable for D to take the risk?

If D did perceive or foresee the possibility of harm then he would be reckless even though 

he assessed the risk of harm as small. Whether the risk is reasonable or unreasonable will 

require an objective assessment and the jury will lay down the required standard of care. It 

thinking point 3.6

List the AR/MR elements of criminal damage and assault defi ned above.

Is the interpretation of recklessness clear? (ie subjective/objective).

D slams a shop door so hard on leaving a shop that the plate glass window shatters. 

Identify his state of mind in the following:

a. He wanted the window to break.

b. He did not want it to break but knew damage was virtually certain.

c. He thought it probable that the window would break.

d. He was unaware of any risk of damage.

Whosoever shall unlawfully and maliciously administer to or cause to be administered a nox-
ious thing, so as thereby to endanger the life of such person, or so as thereby to infl ict upon
such person any grievous bodily harm, shall be guilty of felony . . .
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will depend on the social utility of the activity. Taking a known risk with another person’s 

body or property is not justifi able.

The court overruled the judge’s direction on the interpretation of maliciousness, approving 

an earlier defi nition. It stated that in any statutory defi nition of a crime ‘maliciously’ should 

be defi ned as requiring either:

1. An actual intention to do the particular harm that was done or

2. Recklessness as to whether such harm should occur or not.

Byrne J said: ‘In our opinion the word “maliciously” in a statutory crime postulates foresight 

of the consequences’.

Following Cunningham, the courts decided that a D who deliberately closes his mind to risk 

could be considered subjectively reckless. In R v Parker (Daryl) [1977] 1 WLR 600, D in a fi t of 

temper broke a telephone by smashing the handset violently down on to a telephone unit. He 

was convicted under s1(1) of the Criminal Damage Act 1971. The Court of Appeal held that 

a man is reckless in the sense required when he carries out a deliberate act knowing or clos-

ing his mind to the obvious fact that there is some risk of damage resulting from that act but 

nevertheless continues in the performance of that act. The rationale was to draw a distinction 

between culpable inadvertence and mere negligence or oversight.

thinking point 3.7

1.  If Mr. Cunningham had failed to think about any risk to others would he have been 

reckless?

2.  After Parker, would Cunningham have been considered subjectively reckless if he had 

failed to think of any risk because he was impulsive or angry?

3.  Would you re- consider your answer if he genuinely did not think there was any risk for 

some innocent reason or carelessness?

Subjectivity takes account of individual characteristics

A subjective approach to MR means that account can be taken of D’s individual characteris-

tics. Therefore if D’s ability to perceive a risk is less than that of a reasonable person, a subjec-

tive approach will be fairer. The next case demonstrates the justice of this approach.

R v Stephenson ●  [1979] 1 QB 695 COURT OF APPEAL

The appellant crawled into a hollow in the side of a large haystack and feeling cold lit a small 

fi re from twigs which got out of control and damaged the hay at a value of £3,500. He was 

charged with arson contrary to s1(1) Criminal Damage Act 1971.

D was convicted on the grounds that he had ‘closed his mind’ to the obvious risk of fi re. 

However, he was a schizophrenic and the judge held that his schizophrenia was the rea-

son why he had closed his mind to the risk. He was therefore reckless. The Court of Appeal 

allowed his appeal and overturned the conviction. Schizophrenia was on the evidence some-

thing which might have prevented the idea of danger even entering the appellant’s mind at 

all. Even if he had stopped to think about the risk it is possible that his condition would have 

prevented him from being aware of it.

thinking point 3.7

1.  If Mr. Cunningham had failed to think about any risk to others would he have been 

reckless?

2.  After Parker, would Cunningham have been considered subjectively reckless if he had rr

failed to think of any risk because he was impulsive or angry?

3.  Would you re- consider your answer if he genuinely did not think there was any risk for 

some innocent reason or carelessness?
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Lord Lane:

‘What then must the prosecution prove in order to bring home the charge of arson in circum-
stances such as the present? They must prove that (1) D deliberately committed some act 
which caused the damage to property alleged or part of such damage; (2) D had no excuse for 
causing the damage; these two requirements will in the ordinary case not be in issue; (3) D 
either (a) intended to cause the damage to the property, or (b) was reckless as to whether the 
property was damaged or not. A man is reckless when he carries out the deliberate act appreci-
ating that there is a risk that damage to property may result from his act. It is however not the 
taking of every risk which could properly be classed as reckless. The risk must be one which it 
is in all the circumstances unreasonable for him to take.

Proof of the requisite knowledge in the mind of D will in most cases present little diffi  culty. The 
fact that the risk of some damage would have been obvious to anyone in his right mind in the 
position of D is not conclusive proof of D’s knowledge, but it may well be and in many cases 
doubtless will be a matter which will drive the jury to the conclusion that D himself must have 
appreciated the risk. The fact that he may have been in a temper at the time would not normally 
deprive him of knowledge or foresight of the risk. If he had the necessary knowledge or foresight 
and his bad temper merely caused him to disregard it or put it to the back of his mind not car-
ing whether the risk materialised, or if it merely deprived him of the self- control necessary to 
prevent him from taking the risk of which he was aware, then his bad temper will not avail him. 
This was the concept which the court in R. v Parker (Daryl) [1977] 1 W.L.R. 600, 604 was trying 
to express when it used the words “or closing his mind to the obvious fact that there is some risk 
of damage resulting from that act . . .” ’

The Criminal Damage Act 1971 had replaced the Malicious Damage Act 1861, where MR had 

been defi ned as ‘maliciously’. Recklessness was not defi ned in the new Act but the Court of 

Appeal in Stephenson gave it the same subjective interpretation as ‘maliciously’ under the 

previous legislation, ie foresight of a risk of damage.

thinking point 3.8

D borrows X’s mobile phone to make an urgent call. The phone has run out of credit. 

D slams down the phone so hard on a table that it breaks.

1. What offence would D be charged with?

2. Would he be considered reckless if the reason for his conduct was:

a. to see how much force the phone could withstand?

b. temper or impulse?

c. momentary distraction?

d. young age or mental incapacity?

• Recklessness is concerned with unreasonable risk- taking.

It is a defi nition of MR found in crimes of basic intent.• 

Subjective recklessness is now the only type of recklessness following • R v G.

Liability depends on foresight: the conscious taking of an unjustifi ed risk.• 

‘What then must the prosecution prove in order to bring home the charge of arson in circum-
stances such as the present? They must prove that (1) D deliberately committed some act
which caused the damage to property alleged or part of such damage; (2) D had no excuse for
causing the damage; these two requirements will in the ordinary case not be in issue; (3) D
either (a) intended to cause the damage to the property, or (b) was reckless as to whether the
property was damaged or not. A man is reckless when he carries out the deliberate act appreci-
ating that there is a risk that damage to property may result from his act. It is however not the
taking of every risk which could properly be classed as reckless. The risk must be one which it
is in all the circumstances unreasonable for him to take.

Proof of the requisite knowledge in the mind of D will in most cases present little diffi  culty. The
fact that the risk of some damage would have been obvious to anyone in his right mind in the
position of D is not conclusive proof of D’s knowledge, but it may well be and in many cases
doubtless will be a matter which will drive the jury to the conclusion that D himself must have
appreciated the risk. The fact that he may have been in a temper at the time would not normally
deprive him of knowledge or foresight of the risk. If he had the necessary knowledge or foresight
and his bad temper merely caused him to disregard it or put it to the back of his mind not car-
ing whether the risk materialised, or if it merely deprived him of the self- control necessary to
prevent him from taking the risk of which he was aware, then his bad temper will not avail him.
This was the concept which the court in R. v Parker (Daryl) [1977] 1 W.L.R. 600, 604 was trying
to express when it used the words “or closing his mind to the obvious fact that there is some risk
of damage resulting from that act . . .” ’

thinking point 3.8

D borrows X’s mobile phone to make an urgent call. The phone has run out of credit. 

D slams down the phone so hard on a table that it breaks.

1. What offence would D be charged with?

2. Would he be considered reckless if the reason for his conduct was:

a. to see how much force the phone could withstand?

b. temper or impulse?

c. momentary distraction?

d. young age or mental incapacity?

• Recklessness is concerned with unreasonable risk- taking.

It is a defi nition of MR found in crimes of basic intent.• 

Subjective recklessness is now the only type of recklessness following• R v G.

Liability depends on foresight: the conscious taking of an unjustifi ed risk.• 

section
 summary
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ce • Not all unconscious risk- takers will be acquitted if they have closed their minds to the 
risk of harm (Parker).

This will ensure the conviction of those who are culpable but not the negligent risk- taker.• 

3.2.4  Previous Law: Caldwell Recklessness

(THIS TYPE OF RECKLESSNESS NO LONGER EXISTS AND WAS OVERRULED BY THE HOUSE 

OF LORDS IN R V G [2003]. IT WAS A VERY PROBLEMATIC AREA OF LAW AND IS SET OUT 

HERE TO ASSIST YOU TO UNDERSTAND LORD BINGHAM’S REASONS FOR OVERRULING IT IN 

THE IMPORTANT CASE OF R V G [2003] CONSIDERED UNDER ‘SUBJECTIVE RECKLESSNESS 

RESTORED’, P 146)

In 1982 the law on subjective recklessness relating to criminal damage was changed by the 

House of Lords:

R v Caldwell ●  [1982] AC 341 HOUSE OF LORDS

The respondent had done work in a hotel as a result of which he had quarrelled with the 

owner, got drunk and set fi re to the building. The fi re was extinguished before serious  

damage occurred and anyone was injured. The respondent had been charged with two 

counts of arson. The fi rst and more serious count was under s1(2)(b) of the 1971 Act 

(endangerment of life), the second count under s1(1). He pleaded guilty to the second 

count but defended the fi rst on the ground of self- induced intoxication: that he was so 

drunk that the thought there might be people in the hotel had never crossed his mind. His 

conviction under count 1 was set aside by the Court of Appeal which certifi ed a question 

for the House of Lords as to whether evidence of self- induced intoxication was relevant to 

criminal damage.

Held:

1. Intoxication

The House of Lords confi rmed that drunkenness was no defence to a crime of basic intent 

and upheld the conviction. You will see in Chapter 8 (‘Intoxication’, p 404) that intoxication is 

rarely a defence under the criminal law.

Lord Diplock thought that D’s unawareness, owing to his drunkenness, of the risk of endan-

gering life was no defence if that risk would have been obvious to him had he been sober. 

Evidence of self- induced intoxication was relevant to a s1(2) charge based on intention but 

not recklessness.

2. Recklessness

The signifi cance of this case concerns not only intoxication but primarily recklessness. Lord 

Diplock gave the leading judgment with which Lord Keith and Lord Roskill agreed. There 

were two dissenting judgments from Lord Wilberforce and Lord Edmund- Davies.

Lord Diplock stated that it was no less blameworthy for a man whose mind was affected by a 

rage, excitement or drink to fail to give thought to the risk of damaging property and a man 

whose mind was similarly affected but who had appreciated the risk, but not its seriousness. 
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Recklessness should be given its dictionary meaning of ‘careless, regardless, heedless of the 

consequences’.

He saw no reason to assume that the 1971 Act, which was intended to revise the law of dam-

age to property, meant ‘reckless’ to be interpreted as ‘maliciously’ had been. He preferred 

the ordinary meaning of reckless:

‘(which) surely includes not only deciding to ignore the risk of harmful consequences result-
ing from one’s acts that one has recognised as existing, but also failing to give any thought to 
whether or not there is any such risk in circumstances where, if any thought were given to the 
matter, it would be obvious that there was. If one is attaching labels, the latter state of mind is 
neither more nor less “subjective” than the fi rst. But the label solves nothing. It is a statement 
of the obvious; mens rea means, by defi nition, a state of mind of the accused himself at the 
time he did the physical act that constitutes the actus reus of the off ence; it cannot be the 
mental state of some nonexistent hypothetical person.’

Therefore the mind of ‘the ordinary prudent individual’ should be considered.

‘Nevertheless, to decide whether someone has been “reckless” as to whether harmful con-
sequences of a particular kind will result from his act, as distinguished from his actually 
intending such harmful consequences to follow, does call for some consideration of how the 
mind of the ordinary prudent individual would have reacted to a similar situation. If there 
was nothing in the circumstances that ought to have drawn the attention of an ordinary 
prudent individual to the possibility of that kind of harmful consequence, the accused would 
not be described as “reckless” in the natural meaning of that word for failing to address his 
mind to the possibility; nor, if the risk of the harmful consequences was so slight that the 
ordinary prudent individual upon due consideration of the risk would not be deterred from 
treating it as negligible, could the accused be described as reckless in its ordinary sense 
if, having considered the risk, he decided to ignore it. (In this connection the gravity of the 
possible harmful consequences would be an important factor. To endanger life must be one 
of the most grave.) So to this extent, even if one ascribes to “reckless” only the restricted 
meaning, adopted by the Court of Appeal in R v Stephenson (1979) and R v Briggs (1977), of 
foreseeing that a particular kind of harm might happen and yet going on to take the risk of it, 
it involves a test that would be described in part as “objective.” In current legal jargon ques-
tions of criminal liability are seldom solved by simply asking whether the test is subjective 
or objective.’

Lord Diplock proposed what came to be a model direction known as the model direction 

or Caldwell test:

‘. . . a person charged with an offence under s1(1) Criminal Damage Act 1971 is reckless as 

to whether or not property would be destroyed or damaged if–

(a)  he does an act which in fact creates an obvious risk that property will be destroyed or dam-

aged and

(b)  when he does that act he either has not given any thought to the possibility of any such risk 

or has recognised that there was some risk involved and has nonetheless gone on to do it.’

‘(which) surely includes not only deciding to ignore the risk of harmful consequences result-
ing from one’s acts that one has recognised as existing, but also failing to give any thought to
whether or not there is any such risk in circumstances where, if any thought were given to the
matter, it would be obvious that there was. If one is attaching labels, the latter state of mind is
neither more nor less “subjective” than the fi rst. But the label solves nothing. It is a statement
of the obvious; mens rea means, by defi nition, a state of mind of the accused himself at the
time he did the physical act that constitutes the actus reus of the off ence; it cannot be the
mental state of some nonexistent hypothetical person.’

‘Nevertheless, to decide whether someone has been “reckless” as to whether harmful con-
sequences of a particular kind will result from his act, as distinguished from his actually
intending such harmful consequences to follow, does call for some consideration of how the
mind of the ordinary prudent individual would have reacted to a similar situation. If there
was nothing in the circumstances that ought to have drawn the attention of an ordinary
prudent individual to the possibility of that kind of harmful consequence, the accused would
not be described as “reckless” in the natural meaning of that word for failing to address his
mind to the possibility; nor, if the risk of the harmful consequences was so slight that the
ordinary prudent individual upon due consideration of the risk would not be deterred from
treating it as negligible, could the accused be described as reckless in its ordinary sense
if, having considered the risk, he decided to ignore it. (In this connection the gravity of the
possible harmful consequences would be an important factor. To endanger life must be one
of the most grave.) So to this extent, even if one ascribes to “reckless” only the restricted
meaning, adopted by the Court of Appeal in R v Stephenson (1979) and R v Briggs (1977), of 
foreseeing that a particular kind of harm might happen and yet going on to take the risk of it,
it involves a test that would be described in part as “objective.” In current legal jargon ques-
tions of criminal liability are seldom solved by simply asking whether the test is subjective
or objective.’

‘. . . a person charged with an offence under s1(1) Criminal Damage Act 1971 is reckless as 

to whether or not property would be destroyed or damaged if–

(a)  he does an act which in fact creates an obvious risk that property will be destroyed or dam-

aged and

(b)  when he does that act he either has not given any thought to the possibility of any such risk 

or has recognised that there was some risk involved and has nonetheless gone on to do it.’
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This complicated test combined both Cunningham subjective recklessness as well as objec-

tive recklessness. What was new was the fi rst limb of the test which stated that D would be 

reckless where he fails to give thought to an obvious risk.

The two states of mind, both subjective and objective, were considered equally blameworthy. 

In other words, the new test would catch those who deserved to be punished for their harm-

ful actions even though the idea of risk may not have been in the forefront of their minds at 

the time of acting. Stephenson was overruled.

Lord Diplock considered that there were three problems with the subjective test:

First, that it was under- inclusive in that it would exclude the impulsive risk- taker who acts • 

rashly in the heat of the moment and the person who acts without thinking.

Secondly, the ‘couldn’t care less’ state of mind was problematic in that one might not be • 

subjectively aware of the risk if one did not care whether there was a risk or not.

Finally, if D was preoccupied and had not given thought to the risk then such a person • 

would escape liability.

Therefore, no enquiry as to a state of mind was necessary under the new test.

You may wonder why any change to the law was necessary since Parker and Stephenson had 

already decided that the unaware/unconscious risk- taker who had closed his mind to an obvi-

ous risk of damage was subjectively reckless.

Wherever a statute used the word ‘reckless’ the new objective test applied. Therefore 

it was not the case that subjective Cunningham recklessness was completely replaced. 

It continued to apply to older statutory offences defined by ‘maliciously’, principally 

offences against the person. Objective recklessness was extended to the offences of 

causing death by reckless driving (Lawrence [1982] AC 510) and manslaughter (Seymour 

[1983] 2 AC 493). In 1994 the House of Lords in Adomako [1995] 1 AC 171 overturned 

Caldwell in respect of manslaughter reverting MR to subjective recklessness or gross 

negligence for that offence. It was some years before the courts decided that Caldwell 

did not apply to common law assault. The two tests of recklessness led to some illogical 

results:

A resident of a caravan park (D) was involved in a dispute with the owner over rent. D went 

on a rampage with a mechanical digger, destroying the house of the park owner whilst 

she and her husband were inside and two cars. The owner also suffered damage to her eye 

from fl ying debris. D suffered from psychological problems. Criminal damage to the house 

and cars: Caldwell recklessness—guilty. D’s state of mind would be irrelevant. Assault/ABH 

on the woman: Cunningham recklessness—this would depend on D’s awareness of risk. 

Lack of mental capacity might have afforded a defence.

The effect of an objective approach to MR is that everyone is judged according to the 

standard of a reasonable adult whether they happen to be a ‘reasonable’, ‘normal’, adult 

or not. Thus, young or mentally disabled people or those who are too ill or exhausted 

to think carefully would be judged by reasonable standards. Objective liability makes no 

concessions to disability, age or health. What if D is not ordinary because of an incap-

acitating condition which might interfere with the ability to perceive a risk? This was the 

example
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case with the schizophrenic defendant in Stephenson but Lord Diplock expressly over-

ruled this case. A rigid interpretation of the Caldwell test could lead to injustice. See the 

next case:

Elliott v C (A minor) ●  (1983) 77 CR APP R 103 DIVISIONAL COURT

D was a young girl aged 14 of low intelligence who had spent a night out without 

sleeping. She wandered into a shed, poured white spirit on the fl oor and ignited it. 

The resulting fi re destroyed the shed. D was charged with criminal damage under s1(1) 

Criminal Damage Act 1971. The defence was that she was not reckless because she did 

not know that white spirit was infl ammable. It was found as a fact that she was unaware 

of the risk of fi re and that she would not have appreciated the danger had she stopped 

to think about it. The justices acquitted her because they interpreted the Caldwell test as 

indicating that the risk had to be obvious to the particular defendant. The prosecution 

appealed.

Held: Appeal allowed. It was accepted that the risk was one which had to be obvious to a 

reasonably prudent person and therefore once it was proved that D gave no thought to the 

possibility of there being such a risk, low intelligence or exhaustion was not a defence. Lord 

Goff expressed his unhappiness at this decision which the court was obliged to make in 

deference to Caldwell.

You might consider that a test of recklessness which convicted a child with learning dif-

fi culties was punitive. Such infl exibility was again illustrated in the further criminal damage 

convictions of a schizophrenic for use of his car to attack various buildings (Bell [1984] 3 All 

ER 842), and two 15- year- old boys for arson (Stephen Malcolm R (1984) 79 Cr App R 334) 

and Coles [1995] 1 Cr App R 157.

You might wonder whether there was any point in punishing those who had not chosen, in 

a rational sense, to do wrong. Caldwell recklessness was ‘over- inclusive’ in the sense that it 

extended the boundaries of MR beyond what most people might consider to be the proper 

limits of responsibility for inadvertent risk- taking. There were no exceptions for incapacity. 

The young defendant in Elliott may have been foolish but to convict on the basis of reckless-

ness was unjust to say the least.

The test gave rise to a theoretical argument called ‘the Caldwell loophole’, a particular 

anomaly that might have provided a defence if the courts had ever accepted the argument: 

Caldwell recklessness applied to a defendant who had failed to give thought to a serious and 

obvious risk of harm in certain offences. But if D had thought about the risk and had wrongly 

concluded there was none, he would not be reckless in the Caldwell sense. Neither would 

subjective recklessness apply for D was not taking a known risk, having just dismissed it. D 

would therefore fall between the two tests and would simply be negligent on the basis of a 

mistake about a serious and obvious risk.

The Caldwell loophole argument never succeeded. For example, in Chief Constable of Avon 

& Somerset v Shimmen (1987) 84 Cr App R 7 a martial art Tae Kwon Do expert kicked and 

smashed a shop window. He successfully argued that he had eliminated as much risk as pos-

sible from his demonstration by aiming to stop two inches short of the glass. The Divisional 

Court remitted the case back to the magistrates to convict. D had still foreseen some risk and 

was therefore reckless.
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Understandably, there were many other criticisms of Caldwell recklessness which was over-

turned by R v G to which we now turn:

Subjective recklessness restored

R v G and Another ●  [2003] UKHL 50 HOUSE OF LORDS

Two boys aged 11 and 12 went camping one night without their parents’ permission. They 

entered the back yard of the Co- op shop in Newport Pagnell. They found bundles of newspa-

pers which they opened up to read and then lit some of them with a lighter. They threw some 

of the lit newspaper under a large plastic wheelie- bin and left the yard without putting out 

the burning papers. The bin caught fi re and the fi re spread to the bin next to the shop wall. 

From there it spread to an overhanging eave, then to the guttering, fascia and up into the roof 

space of the shop until the roof and neighbouring buildings caught fi re. The roof collapsed 

and approximately one million pounds worth of damage was caused. The appellants stated 

at trial that they expected the newspapers to extinguish themselves on the concrete fl oor 

of the yard. Neither of them thought there was a risk that the fi re would spread. They were 

charged with arson contrary to ss 1(1) and (3) Criminal Damage Act 1971.

On conviction by the Crown Court the boys had received a one- year supervision order, the 

judge having reluctantly given the jury a direction on the Caldwell defi nition of recklessness 

to assess the actions of the children by the standard of the ordinary reasonable bystander. 

The appellants appealed to the Court of Appeal which was unable to depart from Caldwell. 

The matter was referred to the House of Lords and the issue was whether the Caldwell objec-

tive approach to recklessness in criminal damage was correct.

In this important judgment, you will see why the Lords disagreed with Lord Diplock in Caldwell 

and agreed with the dissenting judgment of Lord Edmund- Davies:

Lord Bingham gave the leading judgment:

‘The task confronting the House in this appeal is, fi rst of all, one of statutory construction: what 
did Parliament mean when it used the word “reckless” in section 1(1) and (2) of the 1971 Act? 
In so expressing the question I mean to make it as plain as I can that I am not addressing the 
meaning of “reckless” in any other statutory or common law context. In particular, but perhaps 
needlessly since “recklessly” has now been banished from the lexicon of driving off ences, I 
would wish to throw no doubt on the decisions of the House in R v Lawrence [1982] AC 510 and 
R v Reid [1992] 1 WLR 793.

Since a statute is always speaking, the context or application of a statutory expression may 
change over time, but the meaning of the expression itself cannot change. So the starting 
point is to ascertain what Parliament meant by “reckless” in 1971. As noted above in para-
graph 13, section 1 as enacted followed, subject to an immaterial addition, the draft proposed 
by the Law Commission. It cannot be supposed that by “reckless” Parliament meant anything 
diff erent from the Law Commission. The Law Commission’s meaning was made plain both in 
its Report (Law Com No 29) and in Working Paper No 23 which preceded it. These materials 
(not, it would seem, placed before the House in R v Caldwell) reveal a very plain intention 
to replace the old- fashioned and misleading expression “maliciously” by the more familiar 
expression “reckless” but to give the latter expression the meaning which R v Cunningham 
[1957] 2 QB 396 and Professor Kenny had given to the former. In treating this authority as 
irrelevant to the construction of “reckless” the majority fell into understandable but clearly 

‘The task confronting the House in this appeal is, fi rst of all, one of statutory construction: what
did Parliament mean when it used the word “reckless” in section 1(1) and (2) of the 1971 Act?
In so expressing the question I mean to make it as plain as I can that I am not addressing the
meaning of “reckless” in any other statutory or common law context. In particular, but perhaps
needlessly since “recklessly” has now been banished from the lexicon of driving off ences, I
would wish to throw no doubt on the decisions of the House in R v Lawrence [1982] AC 510 and
R v Reid [1992] 1 WLR 793.

Since a statute is always speaking, the context or application of a statutory expression may
change over time, but the meaning of the expression itself cannot change. So the starting
point is to ascertain what Parliament meant by “reckless” in 1971. As noted above in para-
graph 13, section 1 as enacted followed, subject to an immaterial addition, the draft proposed
by the Law Commission. It cannot be supposed that by “reckless” Parliament meant anything
diff erent from the Law Commission. The Law Commission’s meaning was made plain both in
its Report (Law Com No 29) and in Working Paper No 23 which preceded it. These materials
(not, it would seem, placed before the House in R v Caldwell) reveal a very plain intention
to replace the old- fashioned and misleading expression “maliciously” by the more familiar
expression “reckless” but to give the latter expression the meaning which R v Cunningham
[1957] 2 QB 396 and Professor Kenny had given to the former. In treating this authority as
irrelevant to the construction of “reckless” the majority fell into understandable but clearly
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demonstrable error. No relevant change in the mens rea necessary for proof of the off ence 
was intended, and in holding otherwise the majority misconstrued section 1 of the Act.

That conclusion is by no means determinative of this appeal. For the decision in R v Caldwell was 
made more than 20 years ago. Its essential reasoning was unanimously approved by the House 
in R v Lawrence [1982] AC 510. Invitations to reconsider that reasoning have been rejected. The 
principles laid down have been applied on many occasions, by Crown Court judges and, even 
more frequently, by justices. In the submission of the Crown, the ruling of the House works well 
and causes no injustice in practice. If Parliament had wished to give eff ect to the intention of 
the Law Commission it has had many opportunities, which it has not taken, to do so. Despite 
its power under Practice Statement (Judicial Precedent) [1966] 1 WLR 1234 to depart from its 
earlier decisions, the House should be very slow to do so, not least in a context such as this.’

Lord Bingham gave four reasons to depart from Caldwell:

‘First, it is a salutary principle that conviction of serious crime should depend on proof not simply 
that D caused (by act or omission) an injurious result to another but that his state of mind when 
so acting was culpable. This, after all, is the meaning of the familiar rule actus non facit reum nisi mens 
sit rea. The most obviously culpable state of mind is no doubt an intention to cause the injurious 
result, but knowing disregard of an appreciated and unacceptable risk of causing an injurious 
result or a deliberate closing of the mind to such risk would be readily accepted as culpable also. It 
is clearly blameworthy to take an obvious and signifi cant risk of causing injury to another. But it is 
not clearly blameworthy to do something involving a risk of injury to another if (for reasons other 
than self- induced intoxication: R v Majewski [1977] AC 443) one genuinely does not perceive the 
risk. Such a person may fairly be accused of stupidity or lack of imagination, but neither of those 
failings should expose him to conviction of serious crime or the risk of punishment.

Secondly, the present case shows, more clearly than any other reported case since R v Caldwell, that 
the model direction formulated by Lord Diplock (see paragraph 18 above) is capable of leading to 
obvious unfairness. As the excerpts quoted in paragraphs 6–7 reveal, the trial judge regretted the 
direction he (quite rightly) felt compelled to give, and it is evident that this direction off ended the 
jury’s sense of fairness. The sense of fairness of 12 representative citizens sitting as a jury (or 
of a smaller group of lay justices sitting as a bench of magistrates) is the bedrock on which the 
administration of criminal justice in this country is built. A law which runs counter to that sense 
must cause concern. Here, the appellants could have been charged under section 1(1) with reck-
lessly damaging one or both of the wheelie- bins, and they would have had little defence. As it was, 
the  jury might have inferred that boys of the appellants’ age would have appreciated the risk to 
the building of what they did, but it seems clear that such was not their conclusion (nor, it would 
appear, the judge’s either). On that basis the jury thought it unfair to convict them. I share their 
sense of unease. It is neither moral nor just to convict a defendant (least of all a child) on the 
strength of what someone else would have apprehended if D himself had no such apprehension. 
Nor, D having been convicted, is the problem cured by imposition of a nominal penalty.

Thirdly, I do not think the criticism of R v Caldwell expressed by academics, judges and practi-
tioners should be ignored. A decision is not, of course, to be overruled or departed from sim-
ply because it meets with disfavour in the learned journals. But a decision which attracts 
reasoned and outspoken criticism by the leading scholars of the day, respected as author-
ities in the fi eld, must command attention. One need only cite (among many other examples) 
the observations of Professor John Smith ([1981] Crim LR 392, 393–396) and Professor 
Glanville Williams (“Recklessness Redefi ned” (1981) 40 CLJ 252). This criticism carries

demonstrable error. No relevant change in the mens rea necessary for proof of the off ence
was intended, and in holding otherwise the majority misconstrued section 1 of the Act.

That conclusion is by no means determinative of this appeal. For the decision in R v Caldwell was
made more than 20 years ago. Its essential reasoning was unanimously approved by the House
in R v Lawrence [1982] AC 510. Invitations to reconsider that reasoning have been rejected. The
principles laid down have been applied on many occasions, by Crown Court judges and, even
more frequently, by justices. In the submission of the Crown, the ruling of the House works well
and causes no injustice in practice. If Parliament had wished to give eff ect to the intention of 
the Law Commission it has had many opportunities, which it has not taken, to do so. Despite
its power under Practice Statement (Judicial Precedent) [1966] 1 WLR 1234 to depart from its
earlier decisions, the House should be very slow to do so, not least in a context such as this.’

‘First, it is a salutary principle that conviction of serious crime should depend on proof not simply
that D caused (by act or omission) an injurious result to another but that his state of mind when
so acting was culpable. This, after all, is the meaning of the familiar rule actus non facit reum nisi mens
sit rea. The most obviously culpable state of mind is no doubt an intention to cause the injurious
result, but knowing disregard of an appreciated and unacceptable risk of causing an injurious
result or a deliberate closing of the mind to such risk would be readily accepted as culpable also. It
is clearly blameworthy to take an obvious and signifi cant risk of causing injury to another. But it is
not clearly blameworthy to do something involving a risk of injury to another if (for reasons other
than self- induced intoxication: R v Majewski [1977] AC 443) one genuinely does not perceive the
risk. Such a person may fairly be accused of stupidity or lack of imagination, but neither of those
failings should expose him to conviction of serious crime or the risk of punishment.

Secondly, the present case shows, more clearly than any other reported case since R v Caldwell, that
the model direction formulated by Lord Diplock (see paragraph 18 above) is capable of leading to
obvious unfairness. As the excerpts quoted in paragraphs 6–7 reveal, the trial judge regretted the
direction he (quite rightly) felt compelled to give, and it is evident that this direction off ended the
jury’s sense of fairness. The sense of fairness of 12 representative citizens sitting as a jury (or
of a smaller group of lay justices sitting as a bench of magistrates) is the bedrock on which the
administration of criminal justice in this country is built. A law which runs counter to that sense
must cause concern. Here, the appellants could have been charged under section 1(1) with reck-
lessly damaging one or both of the wheelie- bins, and they would have had little defence. As it was,
the  jury might have inferred that boys of the appellants’ age would have appreciated the risk to
the building of what they did, but it seems clear that such was not their conclusion (nor, it would
appear, the judge’s either). On that basis the jury thought it unfair to convict them. I share their
sense of unease. It is neither moral nor just to convict a defendant (least of all a child) on the
strength of what someone else would have apprehended if D himself had no such apprehension.
Nor, D having been convicted, is the problem cured by imposition of a nominal penalty.

Thirdly, I do not think the criticism of R v Caldwell expressed by academics, judges and practi-
tioners should be ignored. A decision is not, of course, to be overruled or departed from sim-
ply because it meets with disfavour in the learned journals. But a decision which attracts
reasoned and outspoken criticism by the leading scholars of the day, respected as author-
ities in the fi eld, must command attention. One need only cite (among many other examples)
the observations of Professor John Smith ([1981] Crim LR 392, 393–396) and Professor
Glanville Williams (“Recklessness Redefi ned” (1981) 40 CLJ 252). This criticism carries
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ce greater weight when voiced also by judges as authoritative as Lord Edmund- Davies and Lord 
Wilberforce in R v Caldwell itself, Robert Goff  LJ in Elliott v C [1983] 1 WLR 939 and Ackner LJ in 
R v Stephen Malcolm R (1984) 79 Cr App R 334. The reservations expressed by the trial judge in 
the present case are widely shared. The shopfl oor response to R v Caldwell may be gauged from 
the editors’ commentary, to be found in the 41st edition of Archbold (1982): paragraph 17–25, 
pages 1009–1010. The editors suggested that remedial legislation was urgently required.

Fourthly, the majority’s interpretation of “recklessly” in section 1 of the 1971 Act was, as already 
shown, a misinterpretation. If it were a misinterpretation that off ended no principle and gave 
rise to no injustice there would be strong grounds for adhering to the misinterpretation and leav-
ing Parliament to correct it if it chose. But this misinterpretation is off ensive to principle and is 
apt to cause injustice. That being so, the need to correct the misinterpretation is compelling . . . 

In the course of argument before the House it was suggested that the rule in R v Caldwell might 
be modifi ed, in cases involving children, by requiring comparison not with normal reasonable 
adults but with normal reasonable children of the same age. This is a suggestion with some 
attractions but it is open to four compelling objections. First, even this modifi cation would 
off end the principle that conviction should depend on proving the state of mind of the individual 
defendant to be culpable. Second, if the rule were modifi ed in relation to children on grounds of 
their immaturity it would be anomalous if it were not also modifi ed in relation to the mentally 
handicapped on grounds of their limited understanding. Third, any modifi cation along these 
lines would open the door to diffi  cult and contentious argument concerning the qualities and 
characteristics to be taken into account for purposes of the comparison. Fourth, to adopt this 
modifi cation would be to substitute one misinterpretation of section 1 for another. There is no 
warrant in the Act or in the travaux préparatoires which preceded it for such an interpretation.

A further refi nement, advanced by Professor Glanville Williams in his article “Recklessness 
Redefi ned” (1981) 40 CLJ 252, 270–271, adopted by the justices in Elliott v C [1983] 1 WLR 
939 and commented upon by Robert Goff  LJ in that case is that a defendant should only be 
regarded as having acted recklessly by virtue of his failure to give any thought to an obvious 
risk that property would be destroyed or damaged, where such risk would have been obvious to 
him if he had given any thought to the matter. This refi nement also has attractions, although it 
does not meet the objection of principle and does not represent a correct interpretation of the 
section. It is, in my opinion, open to the further objection of over- complicating the task of the 
jury (or bench of justices). It is one thing to decide whether a defendant can be believed when 
he says that the thought of a given risk never crossed his mind. It is another, and much more 
speculative, task to decide whether the risk would have been obvious to him if the thought had 
crossed his mind. The simpler the jury’s task, the more likely is its verdict to be reliable. Robert 
Goff  LJ’s reason for rejecting this refi nement was somewhat similar (Elliott v C, page 950). . . .’

Lord Bingham agreed with the Law Commission’s defi nition of recklessness in clause 18(b) 

of the Criminal Code Bill annexed by the Law Commission to ‘A Criminal Code for England 

and Wales Volume 1: Report and Draft Criminal Code Bill’ (Law Com No 177, April 1989):

A person acts–

‘(b) ‘recklessly’ with respect to–

(i) a circumstance, when he is aware of a risk that it exists or will exist, and

(ii) a result when he is aware of a risk that it will occur,

and it is unreasonable, having regard to the circumstances known to him, to take that risk . . .’

greater weight when voiced also by judges as authoritative as Lord Edmund- Davies and Lord
Wilberforce in R v Caldwell itself, Robert Goff  LJ in Elliott v C [1983] 1 WLR 939 and Ackner LJ inC
R v Stephen Malcolm R (1984) 79 Cr App R 334. The reservations expressed by the trial judge in
the present case are widely shared. The shopfl oor response to R v Caldwell may be gauged from
the editors’ commentary, to be found in the 41st edition of Archbold (1982): paragraph 17–25,
pages 1009–1010. The editors suggested that remedial legislation was urgently required.

Fourthly, the majority’s interpretation of “recklessly” in section 1 of the 1971 Act was, as already
shown, a misinterpretation. If it were a misinterpretation that off ended no principle and gave
rise to no injustice there would be strong grounds for adhering to the misinterpretation and leav-
ing Parliament to correct it if it chose. But this misinterpretation is off ensive to principle and is
apt to cause injustice. That being so, the need to correct the misinterpretation is compelling . . . 

In the course of argument before the House it was suggested that the rule in R v Caldwell might
be modifi ed, in cases involving children, by requiring comparison not with normal reasonable
adults but with normal reasonable children of the same age. This is a suggestion with some
attractions but it is open to four compelling objections. First, even this modifi cation would
off end the principle that conviction should depend on proving the state of mind of the individual
defendant to be culpable. Second, if the rule were modifi ed in relation to children on grounds of 
their immaturity it would be anomalous if it were not also modifi ed in relation to the mentally
handicapped on grounds of their limited understanding. Third, any modifi cation along these
lines would open the door to diffi  cult and contentious argument concerning the qualities and
characteristics to be taken into account for purposes of the comparison. Fourth, to adopt this
modifi cation would be to substitute one misinterpretation of section 1 for another. There is no
warrant in the Act or in the travaux préparatoires which preceded it for such an interpretation.

A further refi nement, advanced by Professor Glanville Williams in his article “Recklessness
Redefi ned” (1981) 40 CLJ 252, 270–271, adopted by the justices in Elliott v C [1983] 1 WLRC
939 and commented upon by Robert Goff  LJ in that case is that a defendant should only be
regarded as having acted recklessly by virtue of his failure to give any thought to an obvious
risk that property would be destroyed or damaged, where such risk would have been obvious to
him if he had given any thought to the matter. This refi nement also has attractions, although it
does not meet the objection of principle and does not represent a correct interpretation of the
section. It is, in my opinion, open to the further objection of over- complicating the task of the
jury (or bench of justices). It is one thing to decide whether a defendant can be believed when
he says that the thought of a given risk never crossed his mind. It is another, and much more
speculative, task to decide whether the risk would have been obvious to him if the thought had
crossed his mind. The simpler the jury’s task, the more likely is its verdict to be reliable. Robert
Goff  LJ’s reason for rejecting this refi nement was somewhat similar (Elliott v C, page 950). . . .’

Lord Bingham agreed with the Law Commission’s defi nition of recklessness in clause 18(b) 

of the Criminal Code Bill annexed by the Law Commission to ‘A Criminal Code for England 

and Wales Volume 1: Report and Draft Criminal Code Bill’ (Law Com No 177, April 1989):

A person acts–

‘(b) ‘recklessly’ with respect to–

(i) a circumstance, when he is aware of a risk that it exists or will exist, and

(ii) a result when he is aware of a risk that it will occur,

and it is unreasonable, having regard to the circumstances known to him, to take that risk . . .’
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NOTE

Lord Bingham’s four reasons for departing from Caldwell can be summarised as follows:

1.  The intention of Parliament and Law Commission recommendations. The major-

ity’s interpretation of ‘recklessly’ in s1 of the 1971 Act was a misinterpretation causing 

offence to principle and justice. He asked what Parliament had meant in using the word 

‘reckless’ in s1(1) and (2) of the 1971 Act. Since a statute is always speaking, the context 

or application of a statutory expression may change over time but its meaning cannot. 

The Law Commission clearly meant recklessness to mean the same as maliciousness and 

Parliament cannot have meant anything different from the Law Commission. In treating 

Cunningham as irrelevant, the majority in Caldwell fell into ‘understandable but demon-

strable error’.

2.  In serious crimes, D’s state of mind should be culpable. No- one should be convicted 

of a serious crime without culpability. But Cunningham recklessness was not as under-

 inclusive as Lord Diplock had thought in Caldwell. Not only intention but ‘knowing dis-

regard’ of a known and unacceptable risk or a deliberate closing of the mind to such risk 

are culpable. Lord Bingham approved the dissenting judgment of Lord Edmund- Davies in 

Caldwell where he had said that a man cannot close his mind to risk unless he fi rst realises 

that there is a risk, in which case he is subjectively reckless as had already been decided in 

Parker (Daryl) [1977] 1 WLR 600.

3.  The model direction in Caldwell leads to unfairness, as in Elliott (‘Previous Law, p 145) 

and clearly in this case it offended the jury’s sense of fairness. The context of Caldwell 

did not require consideration of the young or mentally handicapped. No modifi cation of 

Caldwell could correct its inherent injustice or error. Caldwell had swallowed up large 

parts of what we would normally call negligence. A lapse of care due to incapacity, 

absent- mindedness or foolishness would be negligent whereas if it was due to excitabil-

ity or rage it might be reckless. But none of the Ds in Elliott, Bell, Malcolm or Coles had 

chosen to commit harm in a rational sense.

4.  The academic criticism of Caldwell could not be ignored. Lord Bingham referred to a 

great deal of academic criticism of Caldwell. Here are some examples: J.C. Smith, com-

mentary to Caldwell in [1981] Crim LR at 392:

 ‘The present decision . . . plainly defeats the intention of the Law Commission which 

was responsible for the drafting of the [Criminal Damage Act 1971] and whose recom-

mendations were accepted by Parliament; and it confl icts with the proposals of the 

Criminal Law Revision Committee in their report on the law of offences against the 

person. It sets back the law concerning the mental element in criminal damage, in the-

ory to before 1861, and in practice probably to before Kenny formulated the law in the 

fi rst edition of his Outlines of Criminal law in 1902 and certainly to before the decision 

in Cunningham in 1957. . . . What has the majority to offer against this overwhelming 

evidence as to Parliament’s actual intentions? Lord Diplock points out that the purpose 

of the Criminal Damage Act, as stated in its long title, was “to revise the law” . . . and 

he could “see no reason why parliament when it decided to revise the law . . . should 

go out of its way to perpetuate fi ne and impracticable distinctions . . .” With all possible 

respect, this is a pathetically inadequate reason for ignoring the readily available evi-

dence . . . .Beyond any doubt, the intention of the framers was correctly interpreted by 

Briggs, Stephenson and Lords Wilberforce and Edmund- Davies and is defeated by the 

decision of the majority.’
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And in ‘The unresolved problem of recklessness’ G. Williams in (1988) 8 Legal Studies, at 74 

states:

‘We seem to be stuck fast over recklessness. The model direction in Caldwell is almost 

universally deplored, particularly in respect of its operation in cases like Elliott v C and R 

(Stephen Malcolm), but the lords show no sign of repenting, even though in both of the 

cases last cited expressions of disapproval ascended to them from a Divisional Court . . . .

Although the subjective defi nition requires the jury (or magistrates) to fi nd whether D 

knew of the risk he was creating, this does not mean that they must rely entirely on his 

own account of his state of mind. The jury may (and generally should) fi nd that he knew 

of a risk of which everyone would have known – provided that there is nothing in the facts 

to indicate that D did not know it.

However, anyone who supposes that subjective recklessness is too narrow a concept to 

be workable labours under a misconception. At least four rules can be used by a judge to 

give it reasonable width.

(i) First, on a charge of recklessly causing injury to the person or damage to property, all 

that the prosecution generally have to show is that D must have realised that he was creat-

ing a very small risk of the harm in question . . . This is because it is generally unjustifi ed to 

create even a small known risk . . . for other people. . . . 

(ii) The situation where D seeks to show that he has a low IQ, for the purpose of negativing 

foresight, is a second area of diffi culty . . . The proper rule would be that defendant can 

always prove his below- average IQ [including mental impairment], with the aid of expert 

evidence or otherwise, in the hope of gaining an acquittal . . . If an impaired person has 

accidentally set fi re to a house, not realising, because he was stupid, that what he did was 

dangerous, he can safely be set at large if the accident is not likely to be repeated. The 

prosecution and conviction of Miss C, the ESN girl who accidentally destroyed a shed, 

were scandalous. . . . 

The argument from preoccupation may be used by way of defence in all kinds of cases 

if subjective recklessness is in issue, but it may often be countered by inviting the jury to 

consider D’s knowledge not only when he was committing the crime but when he was 

planning it and even after committing it . . . To that extent, at least, knowledge must be 

regarded as a continuing state of mind.

A second diffi cult case for subjective recklessness is that of the man who says that he was 

acting in a blind rage. One may doubt whether there is in fact any such thing as a blind 

rage: what rage does is to destroy self- control, not awareness. Anyway, rage, like intoxica-

tion, is a common concomitant of aggression, and the law cannot look with sympathy on 

a defence that “I was so angry I didn’t know what I was doing.” ’

Furthermore, it was thought that the diffi culty perceived by Lord Diplock arose from use 

of the language of foresight (knowledge or cognition) to represent recklessness. Professor 

D. Birch in ‘The Foresight Saga: The Biggest Mistake of All?’ [1988] Crim LR 4 argued that 

attitude (eg stupidity, callousness, indifference) would have been a better approach:

‘Suppose that D, to impress his friends, vaults over a seaside breakwater without looking 

before he leaps. The seashore is crowded with holiday makers and their possessions, and 

it is entirely predictable that he will land on something or someone and cause damage 

or injury. He lands on a sunbather and causes painful bruising. A jury might well fi nd it 
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plausible that the thought of causing such harm never entered D’s head, but in so far as 

his conduct suggests the indifference to others of one who “couldn’t care less,” and who 

would have jumped even if he had been fully apprised of the risk, they might well itch to 

convict him. By what moral principle should they be prevented from doing so?

If the answer is none, then we should have a second means of proving recklessness with 

an equal claim to recognition along with foresight, and perhaps a superior one, because 

the attitude of D, if it can be proved, may be a more reliable guide to moral fault than a 

momentary awareness of risk.’

These authors shared the view that failure to think about a risk through anger or indifference 

would be no defence to recklessness subjectively defi ned and the law had been changed 

unnecessarily. On the other hand, failure to think because of preoccupation or lack of ability 

would amount to a negligent mistake and thus would be a defence.

Lord Steyn in R v G gave three reasons for allowing the appeal:

1. The majority in Caldwell ignored the fact that before 1971 foresight of consequences was 

an essential element in recklessness in the context of criminal damage.

2. The purpose of s1 of the Act was to replace the wording of the Malicious Damage Act 

1861 but not its meaning.

3. Caldwell was potentially unjust and contrary to the UN Convention on the Rights of the 

Child in force in the UK in September 1999. Article 40.1 provides:

‘States Parties recognise the right of every child alleged as, accused of, or recognised as 

having infringed the penal law to be treated in a manner consistent with the promotion of 

the child’s sense of dignity and worth, which reinforces the child’s respect for the human 

rights and fundamental freedoms of others and which takes into account the child’s age 

and the desirability of promoting the child’s reintegration and the child’s assuming a con-

structive role in society.’ (Emphasis added).

Subjective standards in MR mean that the special requirements of children and the mentally 

incapacitated should be respected. Caldwell took a wrong turn from the general subjective 

development of mens rea.

 Doubts concerning the majority’s view of Caldwell were expressed by Lord Rodger but he lent 

his support to the decision of the House. He was concerned about the subjectivist stance of 

academics and law reformers. Other views had been legitimately adopted by English judges 

at different times over the centuries and Cunningham may not provide the best solution in all 

circumstances. Caldwell might have been erroneous in so far as the Criminal Damage Act was 

concerned, but it does not follow that it was bad policy for other offences such as reckless 

driving.

3.2.5  Subjective Recklessness is now Restored 
Throughout the Criminal Law

It now seems that, although the ratio of R v G was concerned with criminal damage, Caldwell 

recklessness has been effectively ousted in any offence of recklessness. AG’s Reference (No 3 

of 2003) [2004] EWCA Crim 868 confi rms that objective liability no longer applies to statutory 
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offences at all. The case concerned the offence of misconduct in a public offi ce against police 

offi cers who had acted in a grossly negligent way in respect of the death of a citizen in police 

custody. It was held that recklessness must be subjective, that it excludes ‘indifference’ and 

the fact that the offence was a conduct not a result crime, in the context of a duty, made no 

difference. Offences of wilful neglect or misconduct were to be determined subjectively and 

this was so in so far as awareness of the duty was concerned.

3.2.6  Was the House of Lords in R v G Right to Reverse 
Caldwell?

The court might have modifi ed the Caldwell test instead of departing from it but for various 

reasons declined to do so. Read the following extract from D. Kimel, ‘Inadvertent Recklessness 

in Criminal Law’ (2004) 120 LQR 548–554:

‘Lord Bingham’s fi rst and most substantial reason for departing from R. v Caldwell is captured 
in the simple statement that whereas “it is clearly blameworthy to take an obvious and signifi -
cant risk of causing injury to another . . . it is not clearly blameworthy to do something involving 
a risk of injury to another if . . . one genuinely does not perceive the risk. Such a person may 
fairly be accused of stupidity or lack of imagination, but neither of those failings should expose 
him to conviction of serious crime or the risk of punishment” (at [32]). This cursory statement 
is clearly unsatisfactory. The precise nature of the personal fl aw revealed through the fail-
ure (by a person of sound cognitive faculties) to perceive an obvious risk of injury to another, 
depends entirely on the risk in question, the actions that brought it about, and the surrounding 
circumstances. In certain cases the fl aw may indeed amount to stupidity or dull imagination, 
but in others far more serious vices may be at stake: a genuine disregard for the safety of oth-
ers, a glaring insensitivity to others’ legitimate interests or well- being, and the like. Even those 
who may baulk at the suggestion that the two states of mind in question are always equally 
blameworthy, should eschew the notion that a failure to advert to an obvious risk is always, 
or even on most occasions, blameless. Indeed, a failure, even if entirely genuine to advert to 
the obvious risk that a person does not consent to the sexual advances of another, can hardly 
ever be dismissed as being owed to no more than stupidity on the part of the latter; and it 
is precisely that notion which informed the revised off ence of rape in the recently enacted 
Sexual Off ences Act 2003.

Lord Bingham’s only other substantive reason for departing from R. v Caldwell touches on the 
“obvious unfairness” it is capable of generating, and the corresponding sense of unease expe-
rienced by juries when asked to apply the model direction formulated in it (at [33]). Both the 
unfairness and the unease, however, are acute features of those cases where D’s capacity 
to appreciate risks is inherently inferior to that attributable to the ordinary, prudent person. 
Thus, this reason only begs the question why not modify or limit the scope of application of the 
Caldwell rule, e.g. along the very lines off ered in the certifi ed question before the House, while 
leaving the rule in place otherwise. One of Lord Bingham’s reasons for not doing so was that a 
modifi cation of the rule so as to prevent it from applying to children would suggest the need to 
modify it also in relation to other defendants whose relevant cognitive skills may be limited, 
such as the mentally- handicapped. But rather than serve as a reason against modifi cation, 
this consideration merely indicates what kind of modifi cation was needed from the outset: 
namely, that D should only be regarded as having acted recklessly where the risk to which

‘Lord Bingham’s fi rst and most substantial reason for departing from R. v Caldwell is captured
in the simple statement that whereas “it is clearly blameworthy to take an obvious and signifi -
cant risk of causing injury to another . . . it is not clearly blameworthy to do something involving
a risk of injury to another if . . . one genuinely does not perceive the risk. Such a person may
fairly be accused of stupidity or lack of imagination, but neither of those failings should expose
him to conviction of serious crime or the risk of punishment” (at [32]). This cursory statement
is clearly unsatisfactory. The precise nature of the personal fl aw revealed through the fail-
ure (by a person of sound cognitive faculties) to perceive an obvious risk of injury to another,
depends entirely on the risk in question, the actions that brought it about, and the surrounding
circumstances. In certain cases the fl aw may indeed amount to stupidity or dull imagination,
but in others far more serious vices may be at stake: a genuine disregard for the safety of oth-
ers, a glaring insensitivity to others’ legitimate interests or well- being, and the like. Even those
who may baulk at the suggestion that the two states of mind in question are always equally
blameworthy, should eschew the notion that a failure to advert to an obvious risk is always,
or even on most occasions, blameless. Indeed, a failure, even if entirely genuine to advert to
the obvious risk that a person does not consent to the sexual advances of another, can hardly
ever be dismissed as being owed to no more than stupidity on the part of the latter; and it
is precisely that notion which informed the revised off ence of rape in the recently enacted
Sexual Off ences Act 2003.

Lord Bingham’s only other substantive reason for departing from R. v Caldwell touches on the
“obvious unfairness” it is capable of generating, and the corresponding sense of unease expe-
rienced by juries when asked to apply the model direction formulated in it (at [33]). Both the
unfairness and the unease, however, are acute features of those cases where D’s capacity
to appreciate risks is inherently inferior to that attributable to the ordinary, prudent person.
Thus, this reason only begs the question why not modify or limit the scope of application of the
Caldwell rule, e.g. along the very lines off ered in the certifi ed question before the House, while
leaving the rule in place otherwise. One of Lord Bingham’s reasons for not doing so was that a
modifi cation of the rule so as to prevent it from applying to children would suggest the need to
modify it also in relation to other defendants whose relevant cognitive skills may be limited,
such as the mentally- handicapped. But rather than serve as a reason against modifi cation,
this consideration merely indicates what kind of modifi cation was needed from the outset:
namely, that D should only be regarded as having acted recklessly where the risk to which
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she had failed to give thought would have been obvious to her had she given thought to it. 
Lord Bingham expressed the concern that such a modifi cation would over- complicate the task 
of the jury, by rendering it more speculative (at [33]). His point here is sound. It is not clear, 
however, that such a task would be any more complicated than – or, possibly, as complicated 
as – various other, somewhat similar tasks juries are routinely invited to perform in criminal 
cases (e.g. in relation to the defences of provocation and duress, or to “dishonesty” under the 
Theft Act 1968, or indeed, in future, with regard to recklessness for the purposes of rape under 
the Sexual Off ences Act 2003).

. . . 

Lord Rodger, by contrast, at least hinted at a more balanced approach to the underlying 
normative issue. Having recognised that the decision in R. v Caldwell involved a “legitimate 
choice between two legal policies”, that the Caldwell approach “may be better suited to some 
off ences than to others”, and that “an alternative way to allow the appeal by re- analysing Lord 
Diplock’s speech and overruling Elliott v C . . . might well have been found” (at [70]), he con-
cluded that, in light of the fact that the decision in R. v Caldwell could not be defended as a 
legitimate interpretation in light of the original intention of Parliament, it should be overruled, 
leaving it to Parliament to restore inadvertent recklessness under the 1971 Act if it thinks 
preferable. (Lord Rodger was alone in describing the decision in R. v G as one that overrules R. 
v Caldwell, whereas Lord Bingham and Lord Steyn both used the phrase “departing from”. The 
latter formulation is the more accurate: since the decision in Caldwell concerned evidence of 
intoxication, which was not at issue in R. v G, departing from its interpretation of “reckless-
ness” does not, technically speaking, amount to overruling it: the case on its facts would still 
be decided the same way today.)

By way of conclusion, two ironies need to be pointed out. The fi rst has already surfaced. Within 
one month of the decision in R. v G, the Sexual Off ences Act 2003 received Royal Assent. One of 
the elements of the new off ence of rape, according to s.1(1)(c), is that D does not reasonably 
believe that V consents. The “reasonableness” requirement was intended to overrule D.P.P. v 
Morgan [1976] A.C. 182, incidentally one of the decisions Lord Steyn mentioned in support of 
his contention that departing from R. v Caldwell and restoring the narrower, “subjective” inter-
pretation of recklessness for the purposes of the 1971 Act, “would fi t in with the general ten-
dency in modern times of our criminal law” (at [55]). Instead, through the new Sexual Off ences 
Act, inadvertent recklessness has made a swift return into our criminal law, and, at that, in the 
context of a rather more serious off ence than criminal damage to property. . . .’

The author identifi es a new objective approach to MR in rape. As we shall see, this is a require-

ment of reasonableness as to consent, a circumstance not a result. Consent might be consid-

ered easy to ascertain in the context of sexual conduct. It is submitted that it is therefore not 

unfair to require D to take reasonable steps to obtain it. Do you agree with the author that the 

Caldwell test might have been more appropriately amended rather than overturned?

3.2.7  How to Distinguish Recklessness from Intention

This distinction can be diffi cult to defi ne especially in murder cases on the basis of oblique 

intention. Oblique intention consists of foresight of a virtually certain result. Recklessness is 

concerned with foresight of lower degrees of risk ranging from high to low probabilities but 

she had failed to give thought would have been obvious to her had she given thought to it.
Lord Bingham expressed the concern that such a modifi cation would over- complicate the task
of the jury, by rendering it more speculative (at [33]). His point here is sound. It is not clear,
however, that such a task would be any more complicated than – or, possibly, as complicated
as – various other, somewhat similar tasks juries are routinely invited to perform in criminal
cases (e.g. in relation to the defences of provocation and duress, or to “dishonesty” under the
Theft Act 1968, or indeed, in future, with regard to recklessness for the purposes of rape under
the Sexual Off ences Act 2003).

. . . 

Lord Rodger, by contrast, at least hinted at a more balanced approach to the underlying
normative issue. Having recognised that the decision in R. v Caldwell involved a “legitimate
choice between two legal policies”, that the Caldwell approach “may be better suited to some
off ences than to others”, and that “an alternative way to allow the appeal by re- analysing Lord
Diplock’s speech and overruling Elliott v C . . . might well have been found” (at [70]), he con-
cluded that, in light of the fact that the decision in R. v Caldwell could not be defended as a
legitimate interpretation in light of the original intention of Parliament, it should be overruled,
leaving it to Parliament to restore inadvertent recklessness under the 1971 Act if it thinks
preferable. (Lord Rodger was alone in describing the decision in R. v G as one that overrules R.
v Caldwell, whereas Lord Bingham and Lord Steyn both used the phrase “departing from”. The
latter formulation is the more accurate: since the decision in Caldwell concerned evidence of 
intoxication, which was not at issue in R. v G, departing from its interpretation of “reckless-
ness” does not, technically speaking, amount to overruling it: the case on its facts would still
be decided the same way today.)

By way of conclusion, two ironies need to be pointed out. The fi rst has already surfaced. Within
one month of the decision in R. v G, the Sexual Off ences Act 2003 received Royal Assent. One of 
the elements of the new off ence of rape, according to s.1(1)(c), is that D does not reasonably
believe that V consents. The “reasonableness” requirement was intended to overrule D.P.P. v
Morgan [1976] A.C. 182, incidentally one of the decisions Lord Steyn mentioned in support of 
his contention that departing from R. v Caldwell and restoring the narrower, “subjective” inter-
pretation of recklessness for the purposes of the 1971 Act, “would fi t in with the general ten-
dency in modern times of our criminal law” (at [55]). Instead, through the new Sexual Off ences
Act, inadvertent recklessness has made a swift return into our criminal law, and, at that, in the
context of a rather more serious off ence than criminal damage to property. . . .’
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not certainties. As we saw in the last section, the distinction between oblique intention and 

recklessness in homicide cases will mean the difference between murder and manslaughter. 

Recklessness is often easier to prove than intention since it does not require proof of purpose 

or foresight of a virtual certainty.

3.2.8  How to Distinguish Recklessness from Negligence

A negligent person foresees no risk at all and is simply forgetful or careless about an ordinary, 

minor matter. Negligence is not generally considered to be so culpable as to attract criminal 

liability. It is a fault element of civil liability involving, for example, road accidents and personal 

injury claims. Whilst recklessness requires foresight of an unreasonable risk, a person who 

lacks foresight but whose standard of conduct is unreasonable by ordinary standards may 

be negligent.

3.2.9  Reform

Subjective recklessness is recommended in clause 18(b) of the Criminal Code Bill annexed 

by the Law Commission in ‘A Criminal Code for England and Wales Volume 1: Report and 

Draft Criminal Code Bill’ (Law Com No 177, April 1989) (see R v G, ‘Subjective Recklessness 

Restored’, p 146) and the Law Commission’s report on offences against the person: ‘Legislating 

the Criminal Code: Offences Against the Person and General Principles’ (Law Com No 218, 

1993). Clause 1 states that:

‘A person is defi ned as acting “recklessly” in relation to a result if he is aware of a risk that it 
will occur, and it is unreasonable, having regard to all the circumstances known to him, to take 
that risk.’

3.2.10  Evaluation and Conclusion

Caldwell raised the issue of how far the criminal law should go in punishing people for their 

harmful conduct. It drew a critical response from academics and, ultimately, judges: the 

boundaries of the criminal law were over- extended, catching many people who ought never 

to have been labelled criminal. A. Ashworth in Principles of Criminal Law, 5th edn, Oxford, 

stated that the Caldwell test could be seen as a more accurate representation of a social judg-

ment of blame. You might or might not agree with Caldwell. Here are some of the arguments 

for and against objective liability.

Subjectivist theory

This philosophy rests on the principle that moral guilt and criminal liability should only be 

imposed on people who have chosen to do wrong. Individuals are autonomous and have the 

capacity and freedom to decide how to behave. Therefore, a person’s state of mind at the 

time of the offence is signifi cant. MR refl ects the principle that liability should be imposed on 

those who intended or knew of the risks of their behaviour.

‘A person is defi ned as acting “recklessly” in relation to a result if he is aware of a risk that it
will occur, and it is unreasonable, having regard to all the circumstances known to him, to take
that risk.’
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Recklessness
Utilitarianism/the welfare principle

The contrasting view is that of utilitarianism which emphasises social needs before those 

of the individual. Hence, punishment may be necessary to protect society or deter wrong-

 doing despite the absence of choice on the part of the individual. Subjectivist theory has 

been subject to criticism over the years on the grounds that it portrays a simplistic view of 

what constitutes knowledge or awareness of risk. Utilitarianism states that the boundaries 

between these two states of mind are not clear cut and therefore there may be justifi cation 

in classifying inadvertence as MR in some offences. One can deservedly be punished for fail-

ing to consider the consequences of one’s actions where the harm risked is serious and the 

unawareness is culpable.

Read the following extract from R.A. Duff, ‘Recklessness’ [1980] Crim LR 282:

‘[There is a] view that inadvertence, however negligent, cannot constitute mens rea since we 
cannot blame a man for what he does not know. That view has been convincingly demolished: 
whether I notice some aspect of my action or its context may depend on the attention I pay to 
what I am doing, and be thus within my control; failures of attention may be as “voluntary” and 
culpable as other omissions . . . 

. . . to say that I forgot or did not realise something is to admit that I thought it unimportant, 
and thus to convict myself of a serious lack of concern for it (which is why a bridegroom would 
hardly mitigate his off ence of missing his wedding by the plea that he forgot it). If, as I have 
suggested, an agent is reckless to the extent that his actions manifest a serious kind of “prac-
tical indiff erence,” a “willingness” to bring about some harm, then such recklessness, indiff er-
ence, and willingness can be exhibited as much in his failure to notice obvious and important 
aspects of his action as in his conscious risk- taking.’

R v G favours a subjectivist approach to recklessness but it also recognises that a defendant’s 

state of mind may not be easily described as either advertent or inadvertent. There are some 

situations where, if one is deliberately blind to an obvious risk of harm, one might still ‘know’ 

of the risk and ought to be liable for failing to appreciate it at the time of acting. The decision 

was also informed by society’s more widely held respect for the individual human rights of 

children and the mentally ill.

Most people would agree that punishment should extend to people who knowingly choose 

to take a risk of serious harm with others’ safety and property. They would also probably 

agree that, although not necessarily fully aware of the risk of harm at the moment of acting, 

a person still knows they are creating a risk if they would have been able to realise it given a 

moment’s refl ection. R v G demonstrates that a subjective test of recklessness should be able 

to include both of these states of mind.

The fact that it took so long for Caldwell to be reversed is surprising but tells us two important 

things about the law. Parliament can change the law whenever it pleases but the common 

law evolves slowly on a case- by- case basis because lower courts are bound by precedent. It 

took many years for the right case to reach the House of Lords, by which time judicial atti-

tudes had evolved to refl ect contemporary morality. Secondly, the courts, like the rest of us, 

are capable of making mistakes but once made, until Parliament intervenes, the timing of an 

about turn is very much a matter of chance.

‘[There is a] view that inadvertence, however negligent, cannot constitute mens rea since we
cannot blame a man for what he does not know. That view has been convincingly demolished:
whether I notice some aspect of my action or its context may depend on the attention I pay to
what I am doing, and be thus within my control; failures of attention may be as “voluntary” and
culpable as other omissions . . . 

. . . to say that I forgot or did not realise something is to admit that I thought it unimportant,
and thus to convict myself of a serious lack of concern for it (which is why a bridegroom would
hardly mitigate his off ence of missing his wedding by the plea that he forgot it). If, as I have
suggested, an agent is reckless to the extent that his actions manifest a serious kind of “prac-
tical indiff erence,” a “willingness” to bring about some harm, then such recklessness, indiff er-
ence, and willingness can be exhibited as much in his failure to notice obvious and important
aspects of his action as in his conscious risk- taking.’
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• Recklessness is now subjective and is defi ned according to Cunningham [1957] as the con-

scious taking of an unjustifi ed risk.

Caldwell • [1982] objective recklessness applied to criminal damage until it was overturned by 

R v G [2003].

Caldwell • also applied to manslaughter until Adomako [1995].

R v G • overturned Caldwell because:

Caldwell • had wrongly changed the interpretation of recklessness in the Criminal Damage 

Act 1971;

Caldwell • led to injustice in respect of children and the mentally ill;

no- one should be convicted of a serious crime unless their mind is guilty; and• 

academic criticism of • Caldwell could not be ignored.

 3.3 Negligence and Gross Negligence
3.3.1 Negligence• 

3.3.2 Negligent Mistake• 

3.3.3 The Distinction between Negligence and Recklessness• 

3.3.4 Should Negligence be a Basis of Fault?• 

3.3.5 Gross Negligence• 

3.3.6 Reform• 

Bateman (1925) 19 Cr App R 8—test of gross negligence in manslaughter;

Adomako [1995] 1 AC 171—Bateman test of gross negligence confi rmed in manslaughter.

3.3.1  Negligence

Negligence relates not to a state of mind but to an unreasonable standard of conduct which 

we might in ordinary language call ‘stupid’, ‘absent- minded’, ‘inadvertent’, an ‘error of judg-

ment’ or a ‘simple mistake’. Here, D’s behaviour will fall below an objective standard of 

conduct.

Negligence is not a form of MR and generally falls outside of criminal liability as we saw in 

the last section. However, it is relevant to many conduct crimes. Some are minor statutory 

offences such as driving without due care and attention:

Section 3 Road Traffi  c Act 1988, as substituted by s2 Road Traffi  c Act 1991:

If a person drives a mechanically propelled vehicle on a road or other public place without due 
care and attention, or without reasonable consideration for other persons using the road or 
place, he is guilty of an off ence.

• Recklessness is now subjective and is defi ned according to Cunningham [1957] as the con-

scious taking of an unjustifi ed risk.

Caldwell• [1982] objective recklessness applied to criminal damage until it was overturned by 

R v G [2003].

Caldwell• also applied to manslaughter until Adomako [1995].

R v G• overturned Caldwelld because:

Caldwell• had wrongly changed the interpretation of recklessness in the Criminal Damage 

Act 1971;

Caldwell• led to injustice in respect of children and the mentally ill;

no- one should be convicted of a serious crime unless their mind is guilty; and•

academic criticism of • Caldwell could not be ignored.

section
 summary

Bateman (1925) 19 Cr App R 8—test of gross negligence in manslaughter;

Adomako [1995] 1 AC 171—Bateman test of gross negligence confi rmed in manslaughter.

key 
cases

Section 3 Road Traffi  c Act 1988, as substituted by s2 Road Traffi  c Act 1991:

If a person drives a mechanically propelled vehicle on a road or other public place without due
care and attention, or without reasonable consideration for other persons using the road or
place, he is guilty of an off ence.
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Other offences of negligence may be more serious, such as harassment:

Section 1(1)(b) Protection from Harassment Act 1997:

(1) A person must not pursue a course of conduct–

(a) which amounts to harassment of another, and

(b) which he knows or ought to know amounts to harassment of the other.

A defendant ought to know . . . if a reasonable person in possession of the same information 
would think the course of conduct amounted to harassment . . . 

Recent reforms to sexual offences include elements requiring a reasonable belief by D as to 

consent or age:

Section 1 Sexual Off ences Act 2003:

(1) A person (A) commits an off ence if–

(a)  he intentionally penetrates the vagina, anus or mouth of another person (B) with his 

penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

3.3.2  Negligent Mistake

In the context of rape, the requirement of reasonable belief also raises the possibility that 

D might argue he has made a mistake. As we shall see in Chapter 9 (‘Mistake’, p 506), 

mistake is a general defence which does not usually need to be reasonable. The offence 

of rape and other sexual offences now require reasonableness where D relies upon a mis-

take. In other words, negligent belief by D as to age or consent is a fault element of sexual 

offences.

Mistake has also arisen in the context of other statutory crimes such as bigamy which is com-

mitted under s57 Offences Against the Person Act 1861 where a person:

being married, shall marry any other person during the life of the former husband or wife. A 

reasonable belief (or absence of negligence) that the fi rst spouse is dead will be a defence.

In addition, offences of strict liability will occasionally provide a defence based on the absence 

of negligence. For example:

Section 28 Misuse of Drugs Act 1971:

(2) Subject to subsection (3) below, in any proceedings for an off ence to which this section 
applies it shall be a defence for the accused to prove that he neither knew of nor suspected nor 
had reason to suspect the existence of some fact alleged by the prosecution which it is neces-
sary for the prosecution to prove if he is to be convicted of the off ence charged.

Section 1(1)(b) Protection from Harassment Act 1997:

(1) A person must not pursue a course of conduct–

(a) which amounts to harassment of another, and

(b) which he knows or ought to know amounts to harassment of the other.

A defendant ought to know . . . if a reasonable person in possession of the same information
would think the course of conduct amounted to harassment . . . 

Section 1 Sexual Off ences Act 2003:

(1) A person (A) commits an off ence if–

(a)  he intentionally penetrates the vagina, anus or mouth of another person (B) with his

penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

Section 28 Misuse of Drugs Act 1971:

(2) Subject to subsection (3) below, in any proceedings for an off ence to which this section
applies it shall be a defence for the accused to prove that he neither knew of nor suspected nor
had reason to suspect the existence of some fact alleged by the prosecution which it is neces-
sary for the prosecution to prove if he is to be convicted of the off ence charged.
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3.3.3  The Distinction between Negligence and 
Recklessness

This was not an entirely easy question to answer whilst Caldwell recklessness was in existence 

because it was possible to be objectively reckless through the negligent oversight of a serious 

and obvious risk. Negligence was reserved for taking a less serious but obvious risk either 

with or without foresight. The distinction is now more straightforward:

Cunningham/subjective•  recklessness involves the conscious taking of an unjustifi able risk 

of harm or damage. The risk should be serious though need not be obvious to the ordinary 

person provided it is perceived by D.

After • R v G, subjective recklessness includes the person who has deliberately closed his 

mind to all risk through, for example, temper.

Negligence involves unreasonable conduct which creates an obvious risk of harm or dam-• 

age through genuine inadvertence. Negligence applies to the unconscious risk- taker who 

does not appreciate the risk. Risk may never have entered the mind of D at all.

The question arises as to whether the risk needs to be obvious to a reasonable person or to 

the particular defendant. Opinion seems to favour the more objective position so that even if 

D lacks the capacity to perceive what might be obvious to an ordinary prudent individual, he 

will still be negligent. However, in RSPCA v C [2006] EWHC 1069, the High Court held that 

whether a young girl of 15 was negligent in failing to take an injured cat to the vet should be 

judged according to the standards of a reasonable girl of her age.

3.3.4  Should Negligence be a Basis of Fault?

There are arguments both ways. The main argument against making people liable for negli-

gence is that negligence, involving a low or unreasonable standard of conduct, is simply not 

as culpable as conscious risk- taking or recklessness. Negligence takes the form of a mistake 

and is unconscious. There is therefore no point in punishing people for their mistakes because 

no conscious decision was involved that might be deterred next time. On the other hand, it 

can be said that penalising negligence will force people to be more careful, to stop and think 

and take precautions next time.

3.3.5  Gross Negligence

This MR concept is relevant only to manslaughter by gross negligence and we will return to 

it in Chapter 7 (‘Manslaughter by Gross Negligence’, p 339). Briefl y, as we shall see, man-

slaughter consists of two types (voluntary and involuntary). Voluntary manslaughter consists 

of intentional killing in the presence of either of the partial defences to murder: provocation 

or diminished responsibility.

Involuntary manslaughter consists of unintentional killing. There are now three types: 

gross negligence, reckless and constructive/unlawful and dangerous act. From 1983–

1994 there was only manslaughter by Caldwell/Lawrence recklessness and manslaughter 

by constructive/unlawful act. Gross negligence manslaughter re- emerged in a distinct 

form in 1994.
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Here we will examine the defi nition of gross negligence as a form of MR. Historically, where 

death had occurred as a result of serious neglect, manslaughter could be committed by sub-

jective recklessness or by ‘gross’ negligence, the term ‘gross’ indicating that a higher degree 

of fault was required than that which was suffi cient for civil liability for negligence. The defi ni-

tion of gross negligence was given in R v Bateman (1925) 19 Cr App R 8, where a doctor had 

killed a pregnant woman giving birth. It had been necessary for him to insert his hand into the 

womb in order to physically turn the unborn child which was in the wrong position for birth, 

a procedure known as ‘manual version’.

He mistakenly ruptured part of the uterus and ruptured her bladder as a consequence of which 

she died. The doctor was convicted of manslaughter but was acquitted on appeal. The Court of 

Criminal Appeal held that gross negligence manslaughter involved the following elements:

1. A duty owed by D towards V to take care.

2. Breach of this duty.

3. The breach must cause V’s death.

4.  D’s negligence must be gross in showing such disregard for the life and safety of others 

as to amount to a crime and deserve punishment.

The Bateman test of Gross Negligence

Lord Hewart CJ:

‘In explaining to juries the test to be applied, many epithets such as culpable, criminal, 

gross, wicked, clear and complete have been used . . . In order to establish criminal liability 

the facts must be such that in the opinion of the jury the negligence of the Accused went 

beyond a mere matter of compensation between subjects and showed such disregard 

for the life and safety of others as to amount to a crime against the state and conduct 

deserving of punishment.’

1. A duty owed by D towards V to take care.

2. Breach of this duty.

3. The breach must cause V’s death.

4.  D’s negligence must be gross in showing such disregard for the life and safety of others 

as to amount to a crime and deserve punishment.

The Bateman test of Gross Negligence

Lord Hewart CJ:

‘In explaining to juries the test to be applied, many epithets such as culpable, criminal, 

gross, wicked, clear and complete have been used . . . In order to establish criminal liability 

the facts must be such that in the opinion of the jury the negligence of the Accused went 

beyond a mere matter of compensation between subjects and showed such disregard 

for the life and safety of others as to amount to a crime against the state and conduct 

deserving of punishment.’

Diminished responsibility Provocation Suicide Pact

Murder (intentional killing)

Voluntary manslaughter

Diagram 3.6
Voluntary 
manslaughter

Gross negligence:
Extreme carelessness or

incompetence

Recklessness:
Subjective

Constructive or
Unlawful act

Involuntary manslaughter (unintentional killing)
Today:Diagram 3.7

Involuntary 
manslaughter
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This test makes clear that gross negligence involved not a state of mind but a serious form of 

negligent conduct. However, it was diffi cult to be precise about the exact type of negligence 

required for all occasions and therefore left the matter to the jury. It led to the criticism that 

the defi nition was circular in that the jury could only convict if the negligence was criminal 

but the designation ‘criminal’ was up to them.

The lack of a clear defi nition could lead to inconsistency. However, it had the advantage of 

fl exibility in that all the surrounding circumstances could be taken into account.

In order to convey the high degree of negligence required, juries began to be directed by 

reference to the term ‘reckless’ which was simply one way of describing gross negligence. 

Over time, it was not altogether clear if gross negligence was still an independent form of MR 

or a form of recklessness. Sometimes, it was the term used to describe the very high degree 

of recklessness applicable to manslaughter. You may recall that in R v Stone & Dobinson 

[1977] the MR for involuntary manslaughter was explained as being either gross negligence 

or recklessness.

In 1982, recklessness became objective in relation to criminal damage (Caldwell). The follow-

ing year Caldwell/Lawrence recklessness was applied to motor manslaughter by the House 

of Lords in the case of Seymour [1983] 2 AC 493 in which gross negligence was effectively 

absorbed by objective recklessness. Motor manslaughter was the name given to a killing by 

the driver of a vehicle.

In Seymour, Lord Roskill held that for motor manslaughter and for all cases of gross negli-

gence manslaughter Caldwell recklessness should henceforth prevail. However, the risk of 

death created by the manner of D’s driving must be very high as opposed to simply serious 

and obvious as in Stone. He said that a single meaning of recklessness should apply generally 

throughout the criminal law unless Parliament decides otherwise.

The diffi culty about this was that Seymour seemed to have widened the scope of man-

slaughter beyond gross negligence. As we have seen, the Caldwell/Lawrence test applied 

to inadvertent risk taking. The reason for inadvertence might have been culpable, such as a 

deliberate failure to think, but it might also have been less culpable, such as inadvertence, 

carelessness or an error of judgment, in other words, mere negligence. Reckless manslaugh-

ter under Seymour could therefore potentially include recklessness, gross negligence and 

ordinary negligence. That objective MR in any form should apply to such a serious offence 

was seen as unjust. It was not until 1994 that the Caldwell/Lawrence test in relation to man-

slaughter was overturned by the House of Lords in the case of Adomako.

R v Adomako ●  [1995] 1 AC 171 HOUSE OF LORDS

This appeal fi rst appeared in the Court of Appeal under the name R v Sulman, Prentice, 

Adomako & Holloway [1994] QB 304:

Four defendants, all professionals, had been convicted of reckless manslaughter in three 

separate cases. They all appealed and since the identical point of law was raised by each, the 

appeals were conjoined. Doctors Sulman and Prentice had been convicted of manslaughter 

following the death of a leukaemia patient to whom they had administered an injection in 

the wrong part of the body (directly into the spine instead of into a muscle). Both were junior 

doctors. Neither knew the correct procedure but each thought the other did. There was no 

supervision at the time of the injection. The box containing the drug had been put on the 

lumbar puncture trolley instead of the ‘cytotoxic trolley’. Mr. Holloway was a central heating 
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engineer who had been convicted of manslaughter following the faulty installation of a cen-

tral heating system. He had left bare wires touching a metal sink which became live when 

the heating was switched on and which fatally electrocuted a person who used the sink. 

Dr. Adomako was an anaesthetist during the later stages of an eye operation on a patient. 

During the operation, the tube from the ventilator supplying the patient with oxygen became 

disconnected. The appellant failed to notice the disconnection for nine minutes as a result of 

which the patient suffered a cardiac arrest and died. He had trained in Russia and although 

he was in his late forties, his career had consisted entirely of six- month contracts. He worked 

during the week at one hospital and at another at the weekends. He had had only three and a 

half hours’ sleep before the morning on which the offence was committed. He was supposed 

to have had an assistant during the operation but none was present. Expert evidence at the 

trial indicated that a competent anaesthetist would have detected the problem in 15 seconds. 

In the trials of all apart from Dr. Adomako, the juries had received directions on objective 

recklessness following Caldwell/Lawrence, not gross negligence.

At Dr. Adomako’s trial, negligence had been admitted but the issue was whether he had 

been criminally negligent. The judge directed the jury to apply a test of gross negligence. This 

was not the test adopted in Seymour.

The Court of Appeal considered that gross negligence had survived Caldwell. It applied to 

one type of involuntary manslaughter described as breach of duty manslaughter. Motor man-

slaughter was excluded by virtue of the precedent of Seymour in which the House of Lords 

had applied Caldwell recklessness.

It was thought after this case that it might be easier to prosecute professionals for man-

slaughter than an ordinary person. The concept of breach of duty in criminal law was new 

and no- one knew how far it would extend.

It followed that the convictions of the junior doctors and Mr. Holloway were wrong. The 

Crown did not appeal in those cases. Dr. Adomako’s conviction was confi rmed. The Court of 

Appeal certifi ed the following question for the House of Lords:

‘[I]n cases of manslaughter by criminal negligence not involving driving but involving a breach 
of duty is it a suffi  cient direction to the jury to adopt the gross negligence test set out in the 
Court of Appeal in [Prentice] 1994 QB 304 . . ., without reference to the test of . . . [Caldwell reck-
lessness] or as adapted to the circumstances of the case?’

Lord Mackay LC:

‘. . . In my opinion the law as stated in these two authorities [R v Bateman (1925) and Andrews v 
DPP [1937]] is satisfactory as providing a proper basis for describing the crime of involuntary 
manslaughter. Since the decision in Andrews v DPP [1937] 2 All ER 552, [1937] AC 576 was a 
decision of your Lordships’ house, it remains the most authoritative statement of the present 
law which I have been able to fi nd and although its relationship to R v Seymour [1983] 2 All ER 
1058, [1983] 2 AC 493 is a matter to which I shall have to return, it is a decision which has not 
been departed from. On this basis in my opinion the ordinary principles of the law of negligence 
apply to ascertain whether or not D has been in breach of a duty of care towards V who has died. 
If such breach of duty is established the next question is whether that breach of duty caused 
the death of V. If so, the jury must go on to consider whether that breach of duty should be char-
acterised as gross negligence and therefore as a crime. This will depend on the seriousness

‘[I]n cases of manslaughter by criminal negligence not involving driving but involving a breach
of duty is it a suffi  cient direction to the jury to adopt the gross negligence test set out in the
Court of Appeal in [Prentice] 1994 QB 304 . . ., without reference to the test of . . . [Caldwell reck-
lessness] or as adapted to the circumstances of the case?’

‘. . . In my opinion the law as stated in these two authorities [R v Bateman (1925) and Andrews v 
DPP [1937]] is satisfactory as providing a proper basis for describing the crime of involuntaryP
manslaughter. Since the decision in Andrews v DPP [1937] 2 All ER 552, [1937] AC 576 was aP
decision of your Lordships’ house, it remains the most authoritative statement of the present
law which I have been able to fi nd and although its relationship to R v Seymour [1983] 2 All ERr
1058, [1983] 2 AC 493 is a matter to which I shall have to return, it is a decision which has not
been departed from. On this basis in my opinion the ordinary principles of the law of negligence
apply to ascertain whether or not D has been in breach of a duty of care towards V who has died.
If such breach of duty is established the next question is whether that breach of duty caused
the death of V. If so, the jury must go on to consider whether that breach of duty should be char-
acterised as gross negligence and therefore as a crime. This will depend on the seriousness
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of the breach of duty committed by D in all the circumstances in which D was placed when it 
occurred. The jury will have to consider whether the extent to which D’s conduct departed from 
the proper standard of care incumbent upon him, involving as it must have done a risk of death 
to the patient, was such that it should be judged criminal.

It is true that to a certain extent this involves an element of circularity, but in this branch of the 
law I do not believe that is fatal to its being correct as a test of how far conduct must depart form 
accepted standards to be characterised as criminal. This is necessarily a question of degree 
and an attempt to specify that degree more closely is I think likely to achieve only a spurious 
precision. The essence of the matter, which is supremely a jury question, is whether, having 
regard to the risk of death involved, the conduct of D was so bad in all the circumstances as to 
amount in their judgment to a criminal act or omission.’

NOTE

1.  Bateman gross negligence was the appropriate test of MR in manslaughter cases involving 

a breach of duty. Gross negligence is a purely objective test. It was described as:

•  A breach of a duty of care. The ordinary principles of the law of negligence apply to 

ascertain whether or not D has been in breach of a duty of care.

•  The breach must involve a risk of death and not health or welfare. This is an objective 

test.

•  Did that breach cause death? D’s conduct must have fallen below the standard to be 

expected of a reasonable doctor, driver, whatever the case might be.

•  Should that breach be characterised as gross negligence and therefore a crime? The 

question of whether D’s conduct had departed from the proper standard of care involv-

ing a risk of death so as to be judged criminal is a jury one.

2.  Manslaughter by breach of duty applies to everyone not just professionals. We are all 

under a duty not to risk someone’s life.

3. The case of Seymour was effectively overruled. Motor manslaughter was no longer a sep-

arate form of manslaughter. Lawrence recklessness no longer applied to manslaughter. 

Recklessness would be subjective. Manslaughter would now become both reckless and 

by gross negligence.

Caldwell recklessness was too wide and infl exible for manslaughter and caught undeserving 

people. Therefore, gross negligence requires juries to ask one further question in addition to 

whether D had failed to think about a serious and obvious risk: was the negligence so bad in 

all the circumstances as to be deserving of criminal punishment? Gross negligence is there-

fore more favourable to D than recklessness.

Circularity

The circularity of the Bateman test is preserved by Adomako. A question of law as to the def-

inition of gross negligence is left to the jury. This could lead to inconsistency of verdicts on 

similar facts and evidence. As you will see in Chapter 7 (‘Manslaughter by Gross Negligence’, 

p 339), gross negligence has been held not to violate the certainty or predictability required 

by Article 7 ECHR (Misra [2004] EWCA Crim 2375).

of the breach of duty committed by D in all the circumstances in which D was placed when it
occurred. The jury will have to consider whether the extent to which D’s conduct departed from
the proper standard of care incumbent upon him, involving as it must have done a risk of death
to the patient, was such that it should be judged criminal.

It is true that to a certain extent this involves an element of circularity, but in this branch of the
law I do not believe that is fatal to its being correct as a test of how far conduct must depart form
accepted standards to be characterised as criminal. This is necessarily a question of degree
and an attempt to specify that degree more closely is I think likely to achieve only a spurious
precision. The essence of the matter, which is supremely a jury question, is whether, having
regard to the risk of death involved, the conduct of D was so bad in all the circumstances as to
amount in their judgment to a criminal act or omission.’
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Gross negligence and mere negligence

Lord Mackay stated that the ordinary principles of negligence apply to ascertain whether or 

not D has been in breach of a duty of care towards a victim who has died. This is unclear in a 

criminal law context for two reasons.

First, a tortious duty of care is undoubtedly wider than any duty existing under the criminal 

law. There are established but limited duty situations in criminal law relating to liability for 

omissions, eg:

relationship between parent and child, doctor and patient, etc;• 

an assumption of responsibility;• 

a contractual duty to assume the safety of others;• 

the creation of a dangerous situation.• 

Beyond these categories, the law is uncertain. A. Ashworth in Principles of the Criminal 

Law considers that the criminal law imposes general duties of care upon drivers towards 

road users and upon anyone in possession of a fi rearm. Smith & Hogan states that where a 

negligent act is alleged, the existence of a duty is unlikely to cause a problem; we must all 

be under a duty not to do acts endangering the lives of others in the absence of a defence. 

However, L.H. Leigh in ‘Liability for inadvertence: A Lordly Legacy?’ (1995) 58 MLR 457 

argued that:

‘Whatever be the basis of punishment, a body of rules which required us all to be careful in all 
aspects of our daily lives on pain of punishment would seem totalitarian. It would seem an 
extreme assertion of the right to punish in order to uphold social values . . . Whether or not one 
believes that punishment can be justifi ed on educative grounds, it must surely be admitted 
that at most it can only ever apply in particular situations of obvious and grave danger which 
are singled out as presenting obvious risks.’

Secondly, the ordinary principles of negligence in the context of manslaughter are very uncer-

tain. It has been argued by the Law Commission in ‘Legislating the Criminal Code: Involuntary 

Manslaughter’ (Law Com No 237), at 25, that negligence here may mean no more than care-

lessness. In Adomako, the anaesthetist was careless in relation to a positive act towards V. 

But in cases of manslaughter by omission, the criminal law appears to be wider than the law 

of negligence (eg one can remove oneself from a duty to care for another in tort by abandon-

ing all efforts but not in the criminal law: Stone & Dobinson). S. Gardner in ‘Manslaughter by 

Gross Negligence’ (1995) 111 LQR 22 states that:

‘The test [that there was a breach of a duty of care] probably originated in lawyers fi nding it 
helpful to conceive gross, criminal, negligence by contrasting it with ordinary, tortuous, neg-
ligence. But since juries will be equally, if not more, unfamiliar with the latter, they will not be 
helped, and may even be confused, by being told to consider it.’

Degree of risk

It follows that the degree of risk involved in gross negligence is uncertain. Although Lord 

Mackay stated that it should be a risk of death reference was also made to a possible risk of 

injury.

‘Whatever be the basis of punishment, a body of rules which required us all to be careful in all
aspects of our daily lives on pain of punishment would seem totalitarian. It would seem an
extreme assertion of the right to punish in order to uphold social values . . . Whether or not one
believes that punishment can be justifi ed on educative grounds, it must surely be admitted
that at most it can only ever apply in particular situations of obvious and grave danger which
are singled out as presenting obvious risks.’

‘The test [that there was a breach of a duty of care] probably originated in lawyers fi nding it
helpful to conceive gross, criminal, negligence by contrasting it with ordinary, tortuous, neg-
ligence. But since juries will be equally, if not more, unfamiliar with the latter, they will not be
helped, and may even be confused, by being told to consider it.’
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Incapacity

If gross negligence is an objective test, does this mean that individual mental incapacity, such 

as would deprive D of the ability to perceive an obvious risk, is no defence as would be the 

case with recklessness? The answer appears to be that there would be no defence here but 

some writers argue that some parts of Lord Mackay’s judgment can be seen as indicating that 

the risk of death must be obvious to D.

Relationship of gross negligence to recklessness

The test under Bateman and Adomako, by requiring the jury to ask an additional question 

of whether the conduct was so bad as to be a crime, although objective, is more favourable 

than recklessness. But the diffi culty is that this question does not indicate that a very serious 

level of neglect should be required for manslaughter.

3.3.6  Reform

In the section on recklessness we reviewed the criticisms of objective recklessness: that it 

worked harshly against those who lacked capacity. Can this objection be overcome in relation 

to manslaughter? Arguably so where the conduct in question poses a very high risk of death 

and the jury question in Adomako exists as a safeguard against penalising people for care-

lessness. The Law Commission in ‘Legislating the Criminal Code: Involuntary Manslaughter’, 

Law Com No 237 suggests that it may be justifi able to impose criminal liability for the unfore-

seen consequences of a person’s acts where the harm risked is great and the actor’s failure 

to advert to this risk is culpable. It has recommended that gross carelessness should apply 

to manslaughter where the risk of death or serious injury would have been obvious to a rea-

sonable person in the accused’s position: Involuntary Homicide Bill, cl 2(1)(a) annexed to Law 

Com No 237. In addition, the accused must have been capable of appreciating the risk at the 

material time.

thinking point 3.9

Consider the examples below (taken from the Law Commission report, No 237, at 36). 

Would each fall within the Bateman/Adomako test of gross negligence?

In each case you need to identify:

A duty of care;• 

Breach of that duty involving an obvious risk of death;• 

That the breach caused death;• 

Whether the breach was accompanied by gross negligence which was so bad as to be • 

regarded as criminal.

1. D is an anaesthetist who causes her patient V’s death because she fails to notice that a 

ventilation tube has become disconnected and that V has turned blue.

2. D, an adult of average intelligence, in the course of a fi ght hits V over the head with a 

spanner. In the heat of the moment, D does not realise that death or serious injury may 

result; but the blow cracks V’s skull and causes her death.

3. D, in the course of a fi ght, slaps V once across the face. V loses her balance and falls to 

the fl oor, cracks her skull, and dies.

thinking point 3.9

Consider the examples below (taken from the Law Commission report, No 237, at 36).

Would each fall within the Bateman/Adomako test of gross negligence?

In each case you need to identify:

A duty of care;•

Breach of that duty involving an obvious risk of death;•

That the breach caused death;•

Whether the breach was accompanied by gross negligence which was so bad as to be •

regarded as criminal.

1. D is an anaesthetist who causes her patient V’s death because she fails to notice that a 

ventilation tube has become disconnected and that V has turned blue.

2. D, an adult of average intelligence, in the course of a fi ght hits V over the head with a 

spanner. In the heat of the moment, D does not realise that death or serious injury may 

result; but the blow cracks V’s skull and causes her death.

3. D, in the course of a fi ght, slaps V once across the face. V loses her balance and falls to 

the fl oor, cracks her skull, and dies.
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We will return to gross negligence in Chapter 7.

We have now looked at the three most important mental states in criminal law: intention, 

recklessness and gross negligence. Here is an illustration which might help you to see the dif-

ference between them all. The following scenarios were adapted from an example given by 

G. Williams in ‘Recklessness Refi ned’:

D parks his car on a busy road and opens the driver’s door which collides with a cyclist V 

who was passing D’s car at that moment. V is thrown off his bicycle, falls under the wheels 

of a bus and dies.

Identify the offence and relevant state of mind in the following:

1. D knows V is at that spot and wishes to cause V serious bodily harm.

2.  D does not wish to injure V but does wish to win a £100 bet that he has the nerve to 

knock a cyclist off his bicycle. He knew serious injury to V was a virtual certainty.

3.  D does not wish to injure V but D’s purpose was to quickly escape from his car which had 

just burst into fl ames. He knew serious injury to V was a virtual certainty.

4. D wishes to give V a fright by opening the door, thinking he will probably suffer injury.

5.  D did not look in the mirror to see if it was safe to open the car door because he was 

angry and drunk.

6.  D had learning diffi culties and did not know it was necessary to check the mirror before 

opening the car door.

7.  D opens the car door and, without looking, fl ings a large hammer into the road which 

hits V and throws him off his bicycle and under the bus.

8. D was in a rush and completely forgot to look in the mirror before opening the door.

9.  The police discover during the subsequent investigation that the car’s rear brake lights 

were not working.

Answers:

1. Murder: direct intent.

2. Murder: oblique intent.

3.  Murder: oblique intent. Under the Nedrick Direction the jury may fi nd that D was 

more culpable in 2 than 3 and may exercise their discretion in 3 to convict of reck-

less manslaughter.

4. Manslaughter: subjective recklessness R v G.

5. Manslaughter: subjective recklessness R v Parker/R v G.

6. Negligence. No liability for any serious criminal offence.

7. Manslaughter: gross negligence.

8. Negligence. No liability for any serious criminal offence.

9. Section 2 Road Traffi c Act 1991 (Driving without due care and attention)—negligence.

example
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  Summary
Intention has two meanings:

Direct intent: desired aim or purpose and• 

Oblique intent as defi ned in the amended • Nedrick Direction: a result which is not desired 

but which is either a pre- requisite to D’s primary purpose or one which is virtually certain 

to occur (barring some unforeseen intervention) and which is, in either case, foreseen as 

such.

The jury may but does not have to fi nd intention using this test.• 

Whether • Nedrick/Woollin provides a defi nition or evidence of intention is undecided.

Recklessness has one meaning:

Recklessness is now subjective and is defi ned according to • Cunningham [1957] as the con-

scious taking of an unjustifi ed risk.

Caldwell•  [1982] objective recklessness applied to manslaughter until Adomako [1995] and 

criminal damage until it was overturned by R v G [2003].

After • R v G, subjective recklessness includes the person who has deliberately closed his 

mind to all risk through, for example, temper.

Negligence is defi ned as:

Unreasonable conduct which creates an obvious risk of harm or damage through genuine • 

inadvertence. Risk may never have entered the mind of D at all.

Gross negligence is defi ned according to:

Bateman•  and Adomako as an extremely high degree of negligence so as to deserve crimi-

nal punishment. It only applies to manslaughter.

  Problem Solving
D is an anti- capitalist protestor. He telephones a television company and threatens to 

release a toxic gas into the underground rail system of a city within 30 minutes unless the 

government agrees to his demands. Twenty minutes later, D releases poisonous gas at a 

busy station. V dies within minutes. D later claims that he only wanted to make a political 

point.

A witnesses V’s death. She is 14 years old. In shock, she spends a night out and, wanders 

into a neighbour’s shed. To keep warm, she pours paraffi n on to old wood and ignites it. 

The fi re burns down the shed. B, the neighbour, suffers burns whilst attempting to put 

out the fi re.

Consider any offences that D and A might have committed, paying particular attention 

to MR.
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 Solving

Remember:

I:•  Identify relevant issues

D:•  Defi ne offences/defences

E:•  Explain/evaluate the law

A• : Apply law to facts.

A NOTE ON PROBLEM SOLVING

Answering essay questions

Problem questions on recklessness have been simplifi ed because of the decision in R v G. 

Questions now invariably take the form of essays in which the legal development of reckless-

ness requires evaluation. For example:

‘Analyse whether the House of Lords in R v G and Another [2003] was correct to hold that a 
defendant who lacks the capacity for foresight of a risk of destruction or damage to property 
is not reckless for the purposes of s1 Criminal Damage Act 1971?’

Here, the headings of this section should be used as a guide:

The difference between a subjective and objective test of recklessness and the development • 

of each illustrated by reference to authorities, particularly Cunningham and Caldwell.

Lord Diplock’s reasons for changing the law in • Caldwell and the minority judgment of Lord 

Edmund- Davies.

Problems of the objective approach by reference to authorities.• 

Discussion of facts and analysis of • R v G, in particular the judgments of Lord Bingham and 

Lord Steyn with reference to the criticism of Caldwell.

Analysis of judgment of Lord Rodgers.• 

Arguments for and against the decision in • R v G and reform.

Extra marks would be awarded for including academic criticism of the topic with appropriate 

references. Exactly the same approach should be adopted when answering essay questions 

in relation to intention or gross negligence.

Answering problem questions

MR is fundamental to criminal liability and it is always necessary to remember that no matter 

what problem you are answering, the AR/MR of relevant offences will need to be defi ned, 

whatever the offence.

It is not uncommon to hear students make an easy mistake about recklessness: ‘D didn’t 

mean to be reckless’. This involves a confusion between recklessness as to a result (eg criminal 

damage) and reckless conduct, which can be intentional. To say, ‘I intend to drive recklessly 

tonight’, makes sense but here one is not talking about MR in relation to a result but to a 

type of conduct. Intention and recklessness as to results are quite separate forms of MR and 

should not be confused.

Whereas recklessness problem questions before 2003 were aimed at getting the student to 

identify the appropriate tests of recklessness for different offences, as well as the loophole, 

now the aim will be to test whether you can recognise various mental states which might, or 

might not, fall within the subjective test as defi ned in R v G.

‘Analyse whether the House of Lords in R v G and Another [2003] was correct to hold that a
defendant who lacks the capacity for foresight of a risk of destruction or damage to property
is not reckless for the purposes of s1 Criminal Damage Act 1971?’
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For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

  Further Reading
INTENTION

M. Kaveny, ‘Inferring intention from foresight’ (2004) 120 LQR 81, 86

RECKLESSNESS

K. Amirthalingam, ‘Caldwell Recklessness is Dead, Long Live Mens Rea’s Fecklessness’ 

[2004] 63 MLR 491

H. Keating, ‘Reckless Children’ [2007] Crim LR 546

Law Commission, ‘Legislating the Criminal Code: Involuntary Manslaughter’ (Report No 

237, 1996)

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e


Key Points
Strict Liability
This section will help you to:

understand that strict liability means that no MR needs to be proved • 
in relation to one or more elements of the AR of an offence, typically 
arising in the areas of social concern or public safety;

understand that strict liability offences can be defended by general • 
and due diligence defences;

defi ne statutory MR terms;• 

evaluate the arguments concerning strict liability, the presumption of • 
innocence and the ECHR;

evaluate the arguments for and against strict liability.• 

Vicarious and Corporate Liability
This section will help you to understand:

the nature of corporate criminal liability, both vicarious and direct;• 

the diffi culties in prosecuting a company for serious crime;• 

the main provisions of the Corporate Manslaughter and Corporate • 
Homicide Act 2007.

Strict, Vicarious 
and Corporate 
Liability

4
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Chapter 4

Strict, Vicarious and Corporate Liability
4.1 Strict Liability• 

4.2 Corporate Liability• 

 4.1 Strict Liability
4.1.1 Introduction• 

4.1.2 Strict v Absolute Liability• 

4.1.3 The Statutory Context: The Presumption of Mens Rea• 

4.1.4 The Exceptions to Mens Rea• 

4.1.5 Reverse-Onus Due Diligence Defences• 

4.1.6 Strict Liability under the ECHR• 

4.1.7 Evaluation: Arguments for and against Strict Liability• 

Sweet v Parsley [1970] AC 132—the presumption of MR;

B (A minor) v DPP [2000] 1 All ER 833—MR can only be displaced expressly or by necessary 

implication;

R v K [2001] UKHL 41—B v DPP confi rmed;

R v G [2008] UKHL 37—strict liability offences are not contrary to Article 6(2) ECHR;

Pharmaceutical Society of GB v Storkwain Ltd [1986] 2 All ER 635—strict liability in drug-

related offences;

Nasir Zahid v R [2010] EWCA Crim 2158—possession of expanding ammunition.

4.1.1  Introduction

Over half of all offences in English law are offences of strict or no-fault liability. These statutory 

offences are the result of a massive expansion of state regulation over commercial and public 

welfare activities since the end of the Second World War. They exist in the areas of health 

and safety, environmental health, pollution, licensing, motoring, public transport, consumer 

protection, copyright, fi nancial services, food safety, trade and industry. Most strict liability 

offences regulate the activities of corporations. The offences are conventionally regarded as 

quasi-criminal. Although fi nes and/or imprisonment are possible, they do not usually bear the 

stigma of a serious conviction.

There are criticisms relating to the fairness and effectiveness of these offences in general 

which become more accentuated when strict liability is used to penalise individuals as 

opposed to corporations. Conviction without fault contradicts the accepted approach to 

Sweet v Parsley [1970] AC 132—the presumption of MR;

B (A minor) v DPP [2000] 1 All ER 833—MR can only be displaced expressly or by necessary

implication;

R v K [2001] UKHL 41—B v DPP confi rmed;

R v G [2008] UKHL 37—strict liability offences are not contrary to Article 6(2) ECHR;

Pharmaceutical Society of GB v Storkwain Ltd [1986] 2 All ER 635—strict liability in drug-

related offences;

Nasir Zahid v R [2010] EWCA Crim 2158—possession of expanding ammunition.

key
cases
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Strict Liability
criminal liability that only people who have chosen to do wrong should be punished. By 

holding individuals to account for crimes which are not minor and thereby exposing them to 

imprisonment, more fundamental principles of proportionality and legitimacy are raised. We 

will examine the arguments either way in this chapter.

4.1.2  Strict v Absolute Liability

An offence of strict liability is one where no fault needs to be proved to secure a conviction. 

Sometimes the offence will consist of a single element of the AR:

Section 4 Road Traffi  c Act 1988:

A person who, when driving or attempting to drive a mechanically propelled vehicle on a road or 
other public place, is unfi t to drive through drink or drugs is guilty of an off ence.

This offence is concerned with public safety and imposes tight controls on drink-driving. 

Whether a driver is knowingly intoxicated or not is irrelevant. Liability is strict.

In other offences, liability can be strict in relation to one element of the AR but requires MR 

as to another:

Section 5 Sexual Off ences Act 2003:

(1)  A person commits an off ence if– (a) he intentionally penetrates the vagina, anus or mouth 
of another person with his penis, and (b) the other person is under 13.

D may intentionally penetrate another but be under a genuine mistake as to the other’s 

age. Nevertheless, although neither intentional, reckless or knowingly at fault in rela-

tion to age, D will still be convicted. Strict liability as to age applies to all sexual offences 

against children under 13 whereas MR is required in relation to offences against children 

aged 13–16.

An early strict liability case is Hobbs v Winchester Corporation [1910] 2 KB 471 where a 

butcher was found to have committed the offence of selling unsound meat even though 

he could not have discovered the defect by any reasonable examination and had not been 

negligent. The Court of Appeal held that one who engages in business for profi t has to take 

the risk of criminal liability without fault in the interests of public safety.

Many strict liability offences now provide ‘no negligence or due diligence’ defences by which 

a blameless defendant may be excused, having taken all reasonable steps to prevent the risk 

of harm. Other general defences can apply. For example, if D commits an unlawful act under 

s5 Sexual Offences Act 2003 under threat of death or serious injury, he should be allowed to 

plead duress. If he acts as an automaton following a blow to the head, the defence of autom-

atism should be available. An offence of absolute liability, on the other hand, is one where 

involuntariness is no defence. An example would be a status or situational offence (refer back 

to Larsonneur (1933) 149 LT 542 (Chapter 2, ‘The AR can consist of a state of affairs: status 

offences—an exception to the voluntariness principle’, p 43): ‘being an alien to whom leave 

to land in the UK has been refused’). Confusingly, some cases adopt the language of absolute 

as opposed to strict liability in relevant case law.

Section 4 Road Traffi  c Act 1988:

A person who, when driving or attempting to drive a mechanically propelled vehicle on a road or
other public place, is unfi t to drive through drink or drugs is guilty of an off ence.

Section 5 Sexual Off ences Act 2003:

(1)  A person commits an off ence if– (a) he intentionally penetrates the vagina, anus or mouth
of another person with his penis, and (b) the other person is under 13.
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thinking point 4.1

Which of the following are offences of strict liability?

Any person who sells to a person under the age of 16 years any tobacco or cigarette • 

papers, whether for his own use or not, shall be liable on summary conviction to a fi ne 

not exceeding level 4 . . . (s7 Children and Young Persons Act 1933);

A person commits an offence if he intentionally touches another person, the touching is • 

sexual and the other person is under 13. (s7 Sexual Offences Act 2003);

If a person drives a mechanically propelled vehicle on a road or other public place with-• 

out due care and attention, or without reasonable offence. (s3 Road Traffi c Act 1988);

Whosoever shall assault any person with intent to resist arrest . . . shall be guilty of an • 

offence. (s38 Police Act 1996).

Can you think of any advantages of strict liability?

You might think that strict liability deters people from acting negligently or that it is a more 

effi cient means of prosecuting people or organisations for offences which are not truly crimi-

nal, particularly where the risk to public safety or welfare is high. We will now examine the 

frequently overlapping and uncertain principles used by the courts to decide whether an 

offence is one of strict liability or not.

4.1.3  The Statutory Context: The Presumption 
of Mens Rea

The fact that MR is not defi ned in an offence is not conclusive. The court will need to 

explore whether the omission of a mental element was deliberate, thereby indicating 

strict liability, or a matter of poor drafting, indicating that the offence is really one of 

MR. The guiding principle is that where an offence is silent regarding any mental ele-

ment, there is a presumption of MR. That presumption should only be displaced for very 

good reason such as social concern, the intention of Parliament or the promotion of law 

enforcement.

Strict liability has been dealt a heavy blow by the House of Lords in two recent age-related sex-

ual cases (B and K, p 174–6). These judgments reinforced the presumption of MR. However, 

the courts continue to apply strict liability to new offences and one may therefore assume 

that, although less popular than it once was, strict liability is far from redundant. The fi rst case 

in which the presumption of MR was confi rmed was the following:

Sweet v Parsley ●  [1970] AC 132 HOUSE OF LORDS

Miss Sweet, a teacher, let rooms in her farmhouse to students. She was not a resident land-

lord. She was convicted under s5(b) Dangerous Drugs Act 1965 for being concerned in the 

management of premises used for the purposes of smoking cannabis. The magistrates found 

that she had no control over her tenants or knowledge that the house was being used for 

smoking cannabis. Nevertheless, they interpreted the offence as one of strict liability. She 

appealed by way of case stated to the Divisional Court which dismissed her appeal. She then 

appealed to the House of Lords.

thinking point 4.1

Which of the following are offences of strict liability?

Any person who sells to a person under the age of 16 years any tobacco or cigarette •

papers, whether for his own use or not, shall be liable on summary conviction to a fi ne 

not exceeding level 4 . . . (s7 Children and Young Persons Act 1933);

A person commits an offence if he intentionally touches another person, the touching is •

sexual and the other person is under 13. (s7 Sexual Offences Act 2003);

If a person drives a mechanically propelled vehicle on a road or other public place with-•

out due care and attention, or without reasonable offence. (s3 Road Traffi c Act 1988);

Whosoever shall assault any person with intent to resist arrest . . . shall be guilty of an •

offence. (s38 Police Act 1996).

Can you think of any advantages of strict liability?
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Lord Reid:

‘How has it come about that the Divisional Court has felt bound to reach such an obviously 
unjust result? . . . Our fi rst duty is to consider the words of the Act: if they show a clear inten-
tion to create an absolute off ence that is an end of the matter. But such cases are very rare. 
Sometimes the words of the section which creates a particular off ence make it clear that mens 
rea is required in one form or another. Such cases are quite frequent. But in a very large number 
of cases there is no clear indication either way. In such cases there has for centuries been a 
presumption that Parliament did not intend to make criminals of persons who were in no way 
blameworthy in what they did. That means that whenever a section is silent as to mens rea 
there is a presumption that, in order to give eff ect to the will of Parliament, we must read in 
words appropriate to require mens rea. . . . [I]t is fi rmly established by a host of authorities 
that mens rea is an essential ingredient of every off ence unless some reason can be found for 
holding that that is not necessary.

It is also fi rmly established that the fact that other sections of the Act expressly require mens 
rea, for example because they contain the word “knowingly” is not in itself suffi  cient to justify 
a decision that a section which is silent as to mens rea creates an absolute off ence. In the 
absence of a clear indication in the Act that an off ence is intended to be an absolute off ence, it 
is necessary to go outside the Act and examine all relevant circumstances in order to establish 
that this must have been the intention of Parliament. I say “must have been” because it is a 
universal principle that if a penal provision is reasonably capable of two interpretations, that 
interpretation which is most favourable to the accused must be adopted.’

Lord Reid then doubted whether the public interest demanded the conviction of the inno-

cent for offences of a truly criminal character, particularly in view of the stigma that would 

attach. The choice for the House was simply between the imposition of MR, which could 

lead to unjustifi ed acquittals, or strict liability, which could lead to unjustifi ed convictions. 

He concluded:

‘If this section means what the Divisional Court have held that it means, then hundreds of thou-
sands of people who sublet part of the premises or take in lodgers or are concerned in the man-
agement of residential premises or institutions are daily incurring a risk of being convicted 
of a serious off ence in circumstances where they are in no way to blame. . . . I must now turn 
to the question what is the true meaning of section 5 of the 1965 Act . . . is the “purpose” the 
purpose of the smoker or the purpose of the management? . . . It is clear that the purpose is 
the purpose of the management . . . So if the purpose is the purpose of the management, the 
question whether the off ence . . . is absolute can hardly arise.’ Appeal allowed.

This was a landmark case which signalled disapproval of a tendency to defi ne drugs-

related offences as imposing strict liability. The modern equivalent of this offence, s5 

Misuse of Drugs Act 1971, requires knowledge of the purposes for which the premises 

are being used.

The presumption of MR was recently confi rmed by two House of Lords decisions concerning 

sexual offences against children. Although the offences in question have now been replaced 

by others under the Sexual Offences Act 2003, these decisions remain leading cases on strict 

liability.

‘How has it come about that the Divisional Court has felt bound to reach such an obviously
unjust result? . . . Our fi rst duty is to consider the words of the Act: if they show a clear inten-
tion to create an absolute off ence that is an end of the matter. But such cases are very rare.
Sometimes the words of the section which creates a particular off ence make it clear that mens
rea is required in one form or another. Such cases are quite frequent. But in a very large number
of cases there is no clear indication either way. In such cases there has for centuries been a
presumption that Parliament did not intend to make criminals of persons who were in no way
blameworthy in what they did. That means that whenever a section is silent as to mens rea
there is a presumption that, in order to give eff ect to the will of Parliament, we must read in
words appropriate to require mens rea. . . . [I]t is fi rmly established by a host of authorities
that mens rea is an essential ingredient of every off ence unless some reason can be found for
holding that that is not necessary.

It is also fi rmly established that the fact that other sections of the Act expressly require mens
rea, for example because they contain the word “knowingly” is not in itself suffi  cient to justify
a decision that a section which is silent as to mens rea creates an absolute off ence. In the
absence of a clear indication in the Act that an off ence is intended to be an absolute off ence, it
is necessary to go outside the Act and examine all relevant circumstances in order to establish
that this must have been the intention of Parliament. I say “must have been” because it is a
universal principle that if a penal provision is reasonably capable of two interpretations, that
interpretation which is most favourable to the accused must be adopted.’

‘If this section means what the Divisional Court have held that it means, then hundreds of thou-
sands of people who sublet part of the premises or take in lodgers or are concerned in the man-
agement of residential premises or institutions are daily incurring a risk of being convicted
of a serious off ence in circumstances where they are in no way to blame. . . . I must now turn
to the question what is the true meaning of section 5 of the 1965 Act . . . is the “purpose” the
purpose of the smoker or the purpose of the management? . . . It is clear that the purpose is
the purpose of the management . . . So if the purpose is the purpose of the management, the
question whether the off ence . . . is absolute can hardly arise.’ Appeal allowed.
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B (A minor) v DPP ●  [2000] 1 ALL ER 833, [2000] CRIM LR 403 HOUSE OF LORDS

The appellant, aged 15, was charged with inciting a girl under 14 to commit an act of gross 

indecency with him contrary to s1 Indecency with Children Act 1960. He sat next to a girl aged 

13 on a bus and asked her several times to perform oral sex with him which she refused to do. 

The appellant honestly believed the girl to be over 14 but this was held by the magistrates to be 

no defence. The Divisional Court dismissed his appeal and certifi ed a point of law for appeal to 

the House of Lords as to whether a defence of honest belief that the child was over 14 applied 

to the offence. The House held that the offence in question was not one of strict liability. The 

prosecution must prove that D knew that, or was reckless whether, the child was under 14.

Lord Nicholls:

‘The common law presumes that, unless Parliament indicated otherwise, the appropriate 
mental element is an unexpressed ingredient of every statutory off ence. On this I need do no 
more than refer to Lord Reid’s magisterial statement in the leading case of Sweet v. Parsley 
[1970] . . .

Reasonable belief or honest belief

The existence of the presumption is beyond dispute, but in one respect the traditional for-
mulation of the presumption calls for re-examination. This respect concerns the position of 
a defendant who acted under a mistaken view of the facts. In this regard, the presumption is 
expressed traditionally to the eff ect that an honest mistake by a defendant does not avail him 
unless the mistake was made on reasonable grounds. Thus, in The Queen v. Tolson (1889) 23 
Q.B.D. 168, 181, Cave J. observed:

“At common law an honest and reasonable belief in the existence of circumstances, which, 
if true, would make the act for which a prisoner is indicted an innocent act has always been 
held to be a good defence. This doctrine is embodied in the somewhat uncouth maxim ‘actus 
non facit reum, nisi mens sit rea’. Honest and reasonable mistake stands on the same foot-
ing as absence of the reasoning faculty, as in infancy, or perversion of that faculty, as in 
lunacy. . . . So far as I am aware it has never been suggested that these exceptions do not 
equally apply in the case of statutory off ences unless they are excluded expressly or by nec-
essary implication.”

The “reasonable belief” school of thought held unchallenged sway for many years. But over 
the last quarter of a century there have been several important cases where a defence of hon-
est but mistaken belief was raised. In deciding these cases the courts have placed new, or 
renewed, emphasis on the subjective nature of the mental element in criminal off ences. The 
courts have rejected the reasonable belief approach and preferred the honest belief approach. 
When mens rea is ousted by a mistaken belief, it is as well ousted by an unreasonable belief as 
by a reasonable belief. In the pithy phrase of Lawton L.J. in Regina v. Kimber [1983] 1 W.L.R. 
1118, 1122, it is the defendant’s belief, not the grounds on which it is based, which goes to 
negative the intent. This approach is well encapsulated in a passage in the judgment of Lord 
Lane C.J. in Regina v. Williams (Gladstone) (1983) . . .

The traditional formulation of the common law presumption, exemplifi ed in Lord Diplock’s 
famous exposition in Sweet v. Parsley, cited above, is out of step with this recent line of author-
ity, in so far as it envisages that a mistaken belief must be based on reasonable grounds. This 
seems to be a relic from the days before a defendant in a criminal case could give evidence in 
his own defence. It is not surprising that in those times juries judged a defendant’s state of 
mind by the conduct to be expected of a reasonable person. . . .

‘The common law presumes that, unless Parliament indicated otherwise, the appropriate
mental element is an unexpressed ingredient of every statutory off ence. On this I need do no
more than refer to Lord Reid’s magisterial statement in the leading case of Sweet v. Parsley
[1970] . . .

Reasonable belief or honest belief

The existence of the presumption is beyond dispute, but in one respect the traditional for-
mulation of the presumption calls for re-examination. This respect concerns the position of 
a defendant who acted under a mistaken view of the facts. In this regard, the presumption is
expressed traditionally to the eff ect that an honest mistake by a defendant does not avail him
unless the mistake was made on reasonable grounds. Thus, in The Queen v. Tolson (1889) 23
Q.B.D. 168, 181, Cave J. observed:

“At common law an honest and reasonable belief in the existence of circumstances, which,
if true, would make the act for which a prisoner is indicted an innocent act has always been
held to be a good defence. This doctrine is embodied in the somewhat uncouth maxim ‘actus
non facit reum, nisi mens sit rea’. Honest and reasonable mistake stands on the same foot-
ing as absence of the reasoning faculty, as in infancy, or perversion of that faculty, as in
lunacy. . . . So far as I am aware it has never been suggested that these exceptions do not
equally apply in the case of statutory off ences unless they are excluded expressly or by nec-
essary implication.”

The “reasonable belief” school of thought held unchallenged sway for many years. But over
the last quarter of a century there have been several important cases where a defence of hon-
est but mistaken belief was raised. In deciding these cases the courts have placed new, or
renewed, emphasis on the subjective nature of the mental element in criminal off ences. The
courts have rejected the reasonable belief approach and preferred the honest belief approach.
When mens rea is ousted by a mistaken belief, it is as well ousted by an unreasonable belief as
by a reasonable belief. In the pithy phrase of Lawton L.J. in Regina v. Kimber [1983] 1 W.L.R.r
1118, 1122, it is the defendant’s belief, not the grounds on which it is based, which goes to
negative the intent. This approach is well encapsulated in a passage in the judgment of Lord
Lane C.J. in Regina v. Williams (Gladstone) (1983) . . .

The traditional formulation of the common law presumption, exemplifi ed in Lord Diplock’s
famous exposition in Sweet v. Parsley, cited above, is out of step with this recent line of author-
ity, in so far as it envisages that a mistaken belief must be based on reasonable grounds. This
seems to be a relic from the days before a defendant in a criminal case could give evidence in
his own defence. It is not surprising that in those times juries judged a defendant’s state of 
mind by the conduct to be expected of a reasonable person. . . .
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If a man genuinely believes that the girl with whom he is committing a grossly indecent act is 
over fourteen, he is not intending to commit such an act with a girl under fourteen. Whether 
such an intention is an essential ingredient of the off ence depends upon a proper construction 
of section 1 of the 1960 Act. I turn next to that question.

The construction of section 1 of the Indecency with Children Act 1960

In section 1(1) of the Indecency with Children Act 1960 Parliament has not expressly nega-
tived the need for a mental element in respect of the age element of the off ence. The ques-
tion, therefore, is whether, although not expressly negatived, the need for a mental element is 
negatived by necessary implication. “Necessary implication” connotes an implication which 
is compellingly clear. Such an implication may be found in the language used, the nature of 
the off ence, the mischief sought to be prevented and any other circumstances which may 
assist in determining what intention is properly to be attributed to Parliament when creating 
the off ence . . .

The off ence so created is a serious off ence. The more serious the off ence, the greater is the 
weight to be attached to the presumption, because the more severe is the punishment and 
the graver the stigma which accompany a conviction. Under section 1 conviction originally 
attracted a punishment of up to two years’ imprisonment. This has since been increased to 
a maximum of ten years’ imprisonment. The notifi cation requirements under Part I of the Sex 
Off enders Act 1997 now apply, no matter what the age of the off ender: see Schedule 1, para-
graph 1(1)(b). Further, in addition to being a serious off ence, the off ence is drawn broadly (“an 
act of gross indecency”). It can embrace conduct ranging from predatory approaches by a 
much older paedophile to consensual sexual experimentation between precocious teenag-
ers of whom the off ender may be the younger of the two. The conduct may be depraved by 
any acceptable standard, or it may be relatively innocuous behaviour in private between two 
young people. These factors reinforce, rather than negative, the application of the presump-
tion in this case.

The purpose of the section is, of course, to protect children. An age ingredient was therefore an 
essential ingredient of the off ence. This factor in itself does not assist greatly. Without more, 
this does not lead to the conclusion that liability was intended to be strict so far as the age 
element is concerned, so that the off ence is committed irrespective of the alleged off ender’s 
belief about the age of the “victim” and irrespective of how the off ender came to hold this 
belief. . . .

Accordingly, I cannot fi nd, either in the statutory context or otherwise, any indication of suf-
fi cient cogency to displace the application of the common law presumption. In my view the 
necessary mental element regarding the age ingredient in section 1 of the Act of 1960 is the 
absence of a genuine belief by the accused that the victim was fourteen years of age or above. 
The burden of proof of this rests upon the prosecution in the usual way. If Parliament considers 
that the position should be otherwise regarding this serious social problem, Parliament must 
itself confront the diffi  culties and express its will in clear terms. I would allow this appeal.’

NOTE

The case is signifi cant for two reasons:

1.  Strict Liability: The House stated that the starting point for offences which are silent on MR 

was the common law presumption that MR was essential unless Parliament had indicated 

a contrary intention. Further, it was also held that the presumption of MR applies to all 

If a man genuinely believes that the girl with whom he is committing a grossly indecent act is
over fourteen, he is not intending to commit such an act with a girl under fourteen. Whether
such an intention is an essential ingredient of the off ence depends upon a proper construction
of section 1 of the 1960 Act. I turn next to that question.

The construction of section 1 of the Indecency with Children Act 1960

In section 1(1) of the Indecency with Children Act 1960 Parliament has not expressly nega-
tived the need for a mental element in respect of the age element of the off ence. The ques-
tion, therefore, is whether, although not expressly negatived, the need for a mental element is
negatived by necessary implication. “Necessary implication” connotes an implication which
is compellingly clear. Such an implication may be found in the language used, the nature of 
the off ence, the mischief sought to be prevented and any other circumstances which may
assist in determining what intention is properly to be attributed to Parliament when creating
the off ence . . .

The off ence so created is a serious off ence. The more serious the off ence, the greater is the
weight to be attached to the presumption, because the more severe is the punishment and
the graver the stigma which accompany a conviction. Under section 1 conviction originally
attracted a punishment of up to two years’ imprisonment. This has since been increased to
a maximum of ten years’ imprisonment. The notifi cation requirements under Part I of the Sex
Off enders Act 1997 now apply, no matter what the age of the off ender: see Schedule 1, para-
graph 1(1)(b). Further, in addition to being a serious off ence, the off ence is drawn broadly (“an
act of gross indecency”). It can embrace conduct ranging from predatory approaches by a
much older paedophile to consensual sexual experimentation between precocious teenag-
ers of whom the off ender may be the younger of the two. The conduct may be depraved by
any acceptable standard, or it may be relatively innocuous behaviour in private between two
young people. These factors reinforce, rather than negative, the application of the presump-
tion in this case.

The purpose of the section is, of course, to protect children. An age ingredient was therefore an
essential ingredient of the off ence. This factor in itself does not assist greatly. Without more,
this does not lead to the conclusion that liability was intended to be strict so far as the age
element is concerned, so that the off ence is committed irrespective of the alleged off ender’s
belief about the age of the “victim” and irrespective of how the off ender came to hold this
belief. . . .

Accordingly, I cannot fi nd, either in the statutory context or otherwise, any indication of suf-
fi cient cogency to displace the application of the common law presumption. In my view the
necessary mental element regarding the age ingredient in section 1 of the Act of 1960 is the
absence of a genuine belief by the accused that the victim was fourteen years of age or above.
The burden of proof of this rests upon the prosecution in the usual way. If Parliament considers
that the position should be otherwise regarding this serious social problem, Parliament must
itself confront the diffi  culties and express its will in clear terms. I would allow this appeal.’
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statutory offences unless it is excluded expressly or by necessary implication. A reasonable 

implication is not enough. In other words, courts should now be very slow to fi nd that an 

offence is one of strict liability.

Lord Steyn stated that the requirement of MR in statutory offences was a constitutional 

principle:

‘In successive editions of his classic work Professor Sir Rupert Cross cited as the paradigm 

of the principle the “‘presumption’ that mens rea is required in the case of statutory 

crimes”:Statutory Interpretation3 ed. (1995), p. 166.Sir Rupert explained that such pre-

sumptions are of general application and are not dependent on fi nding an ambiguity 

in the text. He said they “not only supplement the text, they also operate at a higher 

level as expressions of fundamental principles governing both civil liberties and the rela-

tions between Parliament, the executive and the courts. They operate as constitutional 

principles which are not easily displaced by a statutory text”: ibid. In other words, in the 

absence of express words or a truly necessary implication, Parliament must be presumed 

to legislate on the assumption that the principle of legality will supplement the text. This 

is the theoretical framework against which section 1(1) must be interpreted.’

2.  The Defence of Mistaken Belief: Historically, MR offences required a mistaken belief in 

relevant facts to be both honest and reasonable. Reasonableness indicated an objective 

approach to MR in the sense that unless the mistaken belief was one which any reason-

able person would have held, it would not provide a defence. But over the years, the 

courts have tended to prefer a subjective approach to MR and mistaken belief in relation 

to defences. Thus, D is to be judged on the facts as he honestly believed them to be, 

whether that belief is reasonable or not. The case confi rms this subjective approach.

thinking point 4.2

In order to decide whether the offence required MR, many social issues concerning the 

sexual exploitation and autonomy of young people arose in the case.

The act in question was accepted as being grossly indecent. Do you think there is a moral 

difference between an act of gross indecency with a child under 14 and a child under 

16—the legal age of consent?

Should it make any difference whether D is around the same age or older than the victim?

The ratio of B v DPP was followed in the next case which was also concerned with an age-

related sexual offence, this time under the Sexual Offences Act 1956.

R v K ●  [2001] UKHL 41, [2001] 3 ALL ER 897 HOUSE OF LORDS

The 26-year-old appellant was convicted of indecent assault on a 14-year-old girl contrary to 

s14(1) Sexual Offences Act 1956 (indecent assault on a woman under the age of 16 years). 

The offence was punishable with a maximum life sentence. His defence was that the activ-

ity was consensual and that he believed her to be 16 for that was what she had told him. 

Section 14(1) did not mention any defence whereas other offences within s14 expressly pro-

vided a defence of honest and reasonable mistaken belief. The trial judge had ruled that the 

thinking point 4.2

In order to decide whether the offence required MR, many social issues concerning the

sexual exploitation and autonomy of young people arose in the case.

The act in question was accepted as being grossly indecent. Do you think there is a moral 

difference between an act of gross indecency with a child under 14 and a child under 

16—the legal age of consent?

Should it make any difference whether D is around the same age or older than the victim?
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prosecution had to prove an absence of genuine belief on the part of the defendant that the 

victim was 16 or over. In other words, MR was required for this offence following B v DPP, but 

a mistaken honest belief as to age would provide a defence. The Court of Appeal allowed the 

appeal in favour of the prosecution. The House of Lords reversed the Court of Appeal’s ruling 

and found in favour of the appellant.

Lord Bingham stated that the fact that s14(1) did not expressly provide a defence which 

was available elsewhere was not a conclusive indication that it was an offence of strict 

liability:

‘In B (A Minor) v Director of Public Prosecutions [2000] 2 AC 428 the House considered section 
1(1) of the 1960 Act in the light of the presumption that guilty knowledge is an essential ingre-
dient of a statutory off ence unless it is shown to be excluded by express words or necessary 
implication. It found no express words and no necessary implication having that eff ect. It was 
accordingly necessary for the prosecution to prove the absence of a genuine belief on the part 
of the defendant, whether reasonable or not, that the victim had been 14 or over. The House 
was invited in that case (see pp 457G, 473A) to treat the Acts of 1956 and 1960 as part of a 
single code, and that approach seems to me to be plainly correct. It is at once obvious that if 
an absence of genuine belief as to the age of an under-age victim must be proved against a 
defendant under section 1 of the 1960 Act but not against a defendant under section 14 of the 
1956 Act, another glaring anomaly would be introduced into this legislation. But that conclu-
sion does not relieve the House of the need to carry out, in relation to section 14, the task that 
it carried out in relation to section 1.

Neither in section 14 nor elsewhere in the 1956 Act is there any express exclusion of the need 
to prove an absence of genuine belief on the part of a defendant as to the age of an under-age 
victim. Had it been intended to exclude that element of mens rea it could very conveniently 
have been so provided in or following subsection (2).

There is nothing in the language of this statute which justifi es, as a matter of necessary impli-
cation, the conclusion that Parliament must have intended to exclude this ingredient of mens 
rea in section 14 any more than in section 1. If the eff ect of the presumption is read into 
section 14, with reference to the defendant’s belief as to the age of the victim, no absurdity 
results.’

NOTE

As with B v DPP, there were two issues:

1.  Strict Liability: The House decided that, consistently with B v DPP, there was nothing in 

the language of the Act to justify, by necessary implication, the conclusion that Parliament 

intended to deny a defence of mistaken belief in relation to age in s14(1).

2. Mistaken Belief: Any mistaken belief need only be honest and genuine but not reason-

able. Reasonableness or unreasonableness is not irrelevant however because the more 

unreasonable the belief, the less likely it is to be believed as honest. The decision was 

unanimous but Lord Millett expressed misgivings about providing a defence of hon-

est but unreasonable belief in an offence concerned with the protection of under-age 

girls.

‘In B (A Minor) v Director of Public Prosecutions [2000] 2 AC 428 the House considered section
1(1) of the 1960 Act in the light of the presumption that guilty knowledge is an essential ingre-
dient of a statutory off ence unless it is shown to be excluded by express words or necessary
implication. It found no express words and no necessary implication having that eff ect. It was
accordingly necessary for the prosecution to prove the absence of a genuine belief on the part
of the defendant, whether reasonable or not, that the victim had been 14 or over. The House
was invited in that case (see pp 457G, 473A) to treat the Acts of 1956 and 1960 as part of a
single code, and that approach seems to me to be plainly correct. It is at once obvious that if 
an absence of genuine belief as to the age of an under-age victim must be proved against a
defendant under section 1 of the 1960 Act but not against a defendant under section 14 of the
1956 Act, another glaring anomaly would be introduced into this legislation. But that conclu-
sion does not relieve the House of the need to carry out, in relation to section 14, the task that
it carried out in relation to section 1.

Neither in section 14 nor elsewhere in the 1956 Act is there any express exclusion of the need
to prove an absence of genuine belief on the part of a defendant as to the age of an under-age
victim. Had it been intended to exclude that element of mens rea it could very conveniently
have been so provided in or following subsection (2).

There is nothing in the language of this statute which justifi es, as a matter of necessary impli-
cation, the conclusion that Parliament must have intended to exclude this ingredient of mens
rea in section 14 any more than in section 1. If the eff ect of the presumption is read into
section 14, with reference to the defendant’s belief as to the age of the victim, no absurdity
results.’
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thinking point 4.3

Suppose D is a paedophile who commits a consensual indecent assault upon a 14-year-old 

victim. He honestly believes that she is 16 because of the adult way she dresses and acts. 

Would B and K provide him with a defence?

Should his own belief provide him with a defence? Alternatively, should there be objective 

standards against which to measure any belief? Or should this be an offence of strict 

liability where belief is irrelevant? Under the Sexual Offences Act 2003, sexual offences 

against children under 13 are now offences of strict liability. Offences against children 

between 13 and 16 are based on reasonable belief as to age.

You will fi nd it helpful to compare the following commentaries on B and K:

J.C. Smith, commentary to B v DPP [2000] Crim LR at 405:

‘It was once asserted in these commentaries that the House of Lords has a dismal record in 
criminal cases. It still does; but just occasionally, the House hits the jackpot. Woolmington 
(1935), Morgan (1976) and now this. . . .

In his Hamlyn lecture on Woolmington (“One Golden Thread?” in Turning Points of the Common 
Law (1997) . . . he (Lord Cooke of Thorndon, a NZ judge) writes:

“. . . it does seem odd that in the home of Woolmington absolute (or strict) liability is so exten-
sively accepted by the courts, and with some equanimity. It is as if the great case has created a 
judicial mindset which recoils at a shifting of the onus, yet tolerates a harsher solution. . . .”

There is great force in this criticism. It is certainly odd. English judges, while routinely paying lip-
service to a presumption in favour of mens rea before fi nding it ruled out, have jibbed at inferring 
a requirement of a lower degree of fault. . . . It is in the toleration of the harsher solution where 
the English courts have gone wrong – though they would doubtless disclaim responsibility, 
arguing that they were only implementing the intention of Parliament. Sometimes they were; 
but more often strict liability was their own invention. . . . Of course this is far from being the 
end of strict liability. B’scase inevitably creates a degree of uncertainty in the law. Age-related 
sexual off ences provide the most obvious case in point . . . There are many other off ences, 
other than the sexual off ences where the age of the “victim” is a material – usually the principal 
– element. . . . [In relation to Shah, discussed below, Professor Smith continued] . . . Mitchell J 
quoted from the well-known authorities, which are cited over and over again when strict liabil-
ity is in issue, particularly Lord Reid’s speech in Sweet v Parsley . . . where he distinguished 
“truly criminal acts” and acts which are not truly criminal but which in the public interest are 
prohibited under a penalty. . . . But despite the eminence of the judges who have taken this 
line over so many years, it is questionable. . . . It is impossible to deny that the regulation in 
Shah, for example, creates a crime. . . . Unless the sellers are given an absolute discharge, they 
have a conviction recorded against them. By any test, it is a crime. It is entirely diff erent from 
the imposition of a fi ne for failure to return a library book. “Truly” it is a crime and no amount 
of judicial assertion can change that fact. The assertion that something is so when it is not so 
cannot be the basis of a sound law – whoever makes the assertion.’

J. Horder in ‘How Culpability Can, and Cannot, be Denied in Under-age Sex Crimes’ [2001] 

Crim LR 15 argues that the law should observe the moral context of the crime and uphold 

reasonable standards:

thinking point 4.3

Suppose D is a paedophile who commits a consensual indecent assault upon a 14-year-old 

victim. He honestly believes that she is 16 because of the adult way she dresses and acts. 

Would B and K provide him with a defence?

Should his own belief provide him with a defence? Alternatively, should there be objective 

standards against which to measure any belief? Or should this be an offence of strict 

liability where belief is irrelevant? Under the Sexual Offences Act 2003, sexual offences 

against children under 13 are now offences of strict liability. Offences against children 

between 13 and 16 are based on reasonable belief as to age.

‘It was once asserted in these commentaries that the House of Lords has a dismal record in
criminal cases. It still does; but just occasionally, the House hits the jackpot. Woolmington
(1935), Morgan (1976) and now this. . . .

In his Hamlyn lecture on Woolmington (“One Golden Thread?” in Turning Points of the Common
Law (1997) . . . he (Lord Cooke of Thorndon, a NZ judge) writes:

“. . . it does seem odd that in the home of Woolmington absolute (or strict) liability is so exten-
sively accepted by the courts, and with some equanimity. It is as if the great case has created a
judicial mindset which recoils at a shifting of the onus, yet tolerates a harsher solution. . . .”

There is great force in this criticism. It is certainly odd. English judges, while routinely paying lip-
service to a presumption in favour of mens rea before fi nding it ruled out, have jibbed at inferring
a requirement of a lower degree of fault. . . . It is in the toleration of the harsher solution where
the English courts have gone wrong – though they would doubtless disclaim responsibility,
arguing that they were only implementing the intention of Parliament. Sometimes they were;
but more often strict liability was their own invention. . . . Of course this is far from being the
end of strict liability. B’scase inevitably creates a degree of uncertainty in the law. Age-related
sexual off ences provide the most obvious case in point . . . There are many other off ences,
other than the sexual off ences where the age of the “victim” is a material – usually the principal
– element. . . . [In relation to Shah, discussed below, Professor Smith continued] . . . Mitchell J
quoted from the well-known authorities, which are cited over and over again when strict liabil-
ity is in issue, particularly Lord Reid’s speech in Sweet v Parsley . . . where he distinguished
“truly criminal acts” and acts which are not truly criminal but which in the public interest are
prohibited under a penalty. . . . But despite the eminence of the judges who have taken this
line over so many years, it is questionable. . . . It is impossible to deny that the regulation in
Shah, for example, creates a crime. . . . Unless the sellers are given an absolute discharge, they
have a conviction recorded against them. By any test, it is a crime. It is entirely diff erent from
the imposition of a fi ne for failure to return a library book. “Truly” it is a crime and no amount
of judicial assertion can change that fact. The assertion that something is so when it is not so
cannot be the basis of a sound law – whoever makes the assertion.’
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[Speaking of B v DPP:] ‘The decision of the House of Lords, a decision that fl ies in the face 
of Legislation and case law across much of the rest of the common law world, can be attrib-
uted more or less directly to the pervasive infl uence of a subjectivist understanding of the 
so-called “correspondence principle” in criminal law theory. According to subjectivists, this 
theory requires that defendants should not in general be held criminally liable unless they 
intended to bring about, or realised that they might bring about, the forbidden consequences 
in the forbidden circumstances. . . .

[T]he House of Lords concerned itself exclusively with whether D realised that V might be, as 
section 1(1) [Indecency with Children Act 1960] demands, aged under 14. That concern is with 
the wrong issue. Whether V is aged just under or over 14 years is, for the purposes of section 
1(1), in itself a matter of moral insignifi cance, in spite of its legal import. There is no moral 
distinction to be drawn between a case in which a man invites a girl aged just under 14 to com-
mit an act of gross indecency, and a case in which a man does the same to a girl aged just over 
14. . . . It follows that a mistaken belief that V is aged 14 has no moral bearing on whether D is 
to be blamed for engaging in the actus reus, by . . . inciting an act of gross indecency with a 
young girl. . . .

On the face of it, such a holding is capable of producing some unsavoury results. Suppose D, an 
adult paedophile, invites V, who is in fact 13, to commit an act of gross indecency with him. D 
believes V is over 14. D’s belief is based, however, solely on an inference drawn from the char-
acter of previous sexual experiences he has had with V, as compared to his numerous sexual 
experiences with other children both younger and older than V. The law as it stands after B (A 
Minor) v DPP would acquit D in this example, even though it was nothing more than his experi-
ence as a paedophile that led him to believe that V was over 14. . . . [The author then goes on to 
argue that a reasonable belief that V was 16 would be morally signifi cant.]

Compare this example with one in which D is charged with having sexual intercourse with 
a girl under 13 . . . In such a case D’s belief that V has just turned 13, whether reasonable 
or not, cannot be a morally justifi able ground for acting as D does because it has no moral 
signifi cance . . .

The basic wrong committed by D . . . in B . . .was (in broad terms) the sexual proposition-
ing of a child, someone aged under 16. D’s basic mens rea ought to relate to this. . . . The “B 
principle” is wholly subjective, and thus focuses on whether D himself regarded the conduct 
as tolerable in society as it is today, even if it was not tolerable in fact . . . In this regard, 
as hinted at the outset, what age D believed V to be (if he had any belief about V’s age) can 
have practical normal signifi cance, but of a kind quite diff erent from that emphasised in 
B. . . .The signifi cance of B’s belief about V’s age was that he believed her to be about the 
same age as him.Such a belief to some extent furbishes his case for saying that he believed 
the contact he had with V might be regarded by decent, humane people as tolerable, even if 
far from admirable.’

Which of these authors favours a subjective approach to MR and which an objective?

The offences in B and K have now been replaced by new child sex offences in the Sexual 

Offences Act 2003. One recent example is the offence of rape of a child under 13 which was 

considered in R v G [2008] UKHL 37. You will fi nd this case under ‘Strict Liability under the 

ECHR’, p 194.

[Speaking of B v DPP:] ‘The decision of the House of Lords, a decision that fl ies in the face
of Legislation and case law across much of the rest of the common law world, can be attrib-
uted more or less directly to the pervasive infl uence of a subjectivist understanding of the
so-called “correspondence principle” in criminal law theory. According to subjectivists, this
theory requires that defendants should not in general be held criminally liable unless they
intended to bring about, or realised that they might bring about, the forbidden consequences
in the forbidden circumstances. . . .

[T]he House of Lords concerned itself exclusively with whether D realised that V might be, as
section 1(1) [Indecency with Children Act 1960] demands, aged under 14. That concern is with
the wrong issue. Whether V is aged just under or over 14 years is, for the purposes of section
1(1), in itself a matter of moral insignifi cance, in spite of its legal import. There is no moral
distinction to be drawn between a case in which a man invites a girl aged just under 14 to com-
mit an act of gross indecency, and a case in which a man does the same to a girl aged just over
14. . . . It follows that a mistaken belief that V is aged 14 has no moral bearing on whether D is
to be blamed for engaging in the actus reus, by . . . inciting an act of gross indecency with a
young girl. . . .

On the face of it, such a holding is capable of producing some unsavoury results. Suppose D, an
adult paedophile, invites V, who is in fact 13, to commit an act of gross indecency with him. D
believes V is over 14. D’s belief is based, however, solely on an inference drawn from the char-
acter of previous sexual experiences he has had with V, as compared to his numerous sexual
experiences with other children both younger and older than V. The law as it stands after B (A
Minor) v DPP would acquit D in this example, even though it was nothing more than his experi-P
ence as a paedophile that led him to believe that V was over 14. . . . [The author then goes on to
argue that a reasonable belief that V was 16 would be morally signifi cant.]

Compare this example with one in which D is charged with having sexual intercourse with
a girl under 13 . . . In such a case D’s belief that V has just turned 13, whether reasonable
or not, cannot be a morally justifi able ground for acting as D does because it has no moral
signifi cance . . .

The basic wrong committed by D . . . in B . . .was (in broad terms) the sexual proposition-
ing of a child, someone aged under 16. D’s basic mens rea ought to relate to this. . . . The “B
principle” is wholly subjective, and thus focuses on whether D himself regarded the conductf
as tolerable in society as it is today, even if it was not tolerable in fact . . . In this regard,
as hinted at the outset, what age D believed V to be (if he had any belief about V’s age) can
have practical normal signifi cance, but of a kind quite diff erent from that emphasised in
B. . . .The signifi cance of B’s belief about V’s age was that he believed her to be about the
same age as him.Such a belief to some extent furbishes his case for saying that he believed
the contact he had with V might be regarded by decent, humane people as tolerable, even if 
far from admirable.’
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The 2003 Act does not affect the signifi cance of B and K in relation to the principles of strict 

liability. However, strict liability continues to be applied to current statutes. Therefore we 

must understand the traditional principles of this area of liability.

4.1.4  The Exceptions to Mens Rea

Social concern• 

Public safety and law enforcement• 

Offences which are not ‘truly criminal’• 

Statutory mens rea terms• 

 Social concern

Two of the earliest cases on strict liability concerned offences which were silent on MR. The 

social context was the problem of drunkenness. But statutory interpretation and policy were 

invoked by the courts in each case to produce opposite results.

Drunkenness

Cundy v Le Cocq ●  (1884) 13 QBD 207 QUEEN’S BENCH DIVISION

D, a licensed wines and spirits seller, sold alcohol to a drunk. He did not know the customer 

was drunk but was still convicted under s13 Licensing Act 1872 of unlawfully selling liquor to 

a drunken person. On appeal to the Divisional Court it was held that the words of the section 

imposed an absolute prohibition on the sale of liquor to drunken persons and that a genuine 

mistake about the customer’s condition would not affect liability but would provide mitiga-

tion of sentence. The scope of the Act was the repression of drunkenness. Other sections of 

the Act contained offences where knowledge was plainly required as an element.

Stephen J:

‘In old time and as applicable to the common law or to earlier statutes, the maxim [that in every 
criminal off ence there must be a guilty mind] may have been of general application; but a diff er-
ence has arisen owing to the greater precision of modern statutes. It is impossible now . . . to 
apply the maxim generally to all statutes, and the substance of all the reported cases is that 
it is necessary to look at the object of each Act that is under consideration to see whether and 
how far knowledge is of the essence of the off ence created. Here . . . the object of this part of 
the Act is to prevent the sale of intoxicating liquor to drunken persons, and it is perfectly natu-
ral to carry that out by throwing on the publican the responsibility of determining whether the 
person supplied comes within that category.’ Conviction affi  rmed.

Sherras v De Rutzen ●  [1895] 1 QB 918 QUEEN’S BENCH DIVISION

D, a licensed wines and spirits seller, sold alcohol to a police constable on duty without per-

mission from a superior offi cer contrary to s16(2) Licensing Act 1872. D reasonably believed 

the constable was off-duty. The word ‘knowingly’ was used in other offences but not s16(2). 

‘In old time and as applicable to the common law or to earlier statutes, the maxim [that in every
criminal off ence there must be a guilty mind] may have been of general application; but a diff er-
ence has arisen owing to the greater precision of modern statutes. It is impossible now . . . to
apply the maxim generally to all statutes, and the substance of all the reported cases is that
it is necessary to look at the object of each Act that is under consideration to see whether and
how far knowledge is of the essence of the off ence created. Here . . . the object of this part of 
the Act is to prevent the sale of intoxicating liquor to drunken persons, and it is perfectly natu-
ral to carry that out by throwing on the publican the responsibility of determining whether the
person supplied comes within that category.’ Conviction affi  rmed.



181

Strict Liability
The Divisional Court held that the absence of that word merely shifted the burden of proof 

on to D to prove that he did not know the constable was on duty. The fact that a publican 

would have no independent means of ascertaining whether a police offi cer was on duty 

or not justifi ed interpreting the offence as one of negligence and not strict liability on the 

principle of fairness.

Can the distinction between these two cases be justifi ed?

Drug off ences
Strict liability defi nes some drug-related offences.

Pharmaceutical Society of GB v Storkwain Ltd ●  [1986] 2 ALL ER 635 HOUSE OF LORDS

The Pharmaceutical Society prosecuted Storkwain Ltd (a pharmacy) alleging offences under 

s58(2)(a) and s76(2) Medicines Act 1968 for supplying prescription-only drugs to customers 

on forged prescriptions. The pharmacist believed himself to be without fault, having acted in 

good faith and believing on reasonable grounds that the prescriptions were valid. Following 

conviction by the magistrates, the Divisional Court had dismissed the pharmacy’s appeal and 

it appealed to the House of Lords.

The offence was silent on MR unlike other offences under the Act in question and the House 

of Lords held that this was very strong evidence of strict liability.

Lord Goff:

‘ . . . For the appellants, counsel submitted [inter alia] that there must, in accordance with 
the well-recognised presumption, be read into section 58(2)(a) words appropriate to require 
mens rea . . . [I]n other words, to adopt the language of Lord Diplock in Sweet v Parsley, the 
subsection must be read subject to the implication that a necessary element in the prohibi-
tion . . . is the absence of belief, held honestly and on reasonable grounds, in the existence 
of facts which, if true, would make the act innocent. . . . [I]t is . . . clear from the 1968 Act 
that Parliament must have intended that the presumption of mens rea should be inapplicable 
to section 58(2)(a). First of all, it appears from the 1968 Act that, where Parliament wished 
to recognise that mens rea should be an ingredient of an off ence created by the Act, it has 
expressly so provided. [His Lordship remarked that mens rea was expressly provided in other 
sections of the Act.] . . . I gratefully adopt as my own the following passage from the judgment 
of Farquharson J [in the Divisional Court]:

“. . . it is perfectly obvious that pharmacists are in a position to put illicit drugs and per-
haps other medicines on the market. Happily this rarely happens but it does from time 
to time. It can therefore be readily understood that Parliament would fi nd it necessary to 
impose a heavier liability on those who are in such a position, and make them more strictly 
accountable for any breaches of the Act.”

Appeal dismissed’.

See this commentary by B.S. Jackson, ‘Storkwain: A Case Study in Strict Liability and Self-

Regulation’ [1991] Crim LR 892 who observes that there was more to the case than the 

prosecution of a careless pharmacist:

‘The case of Storkwain, as reported in the Law Reports, appears at fi rst sight to be a para-
digm case of strict liability, a harsh – even anomalous – example of preference of public 

‘ . . . For the appellants, counsel submitted [inter alia] that there must, in accordance with
the well-recognised presumption, be read into section 58(2)(a) words appropriate to require
mens rea . . . [I]n other words, to adopt the language of Lord Diplock in Sweet v Parsley, the
subsection must be read subject to the implication that a necessary element in the prohibi-
tion . . . is the absence of belief, held honestly and on reasonable grounds, in the existence
of facts which, if true, would make the act innocent. . . . [I]t is . . . clear from the 1968 Act
that Parliament must have intended that the presumption of mens rea should be inapplicable
to section 58(2)(a). First of all, it appears from the 1968 Act that, where Parliament wished
to recognise that mens rea should be an ingredient of an off ence created by the Act, it has
expressly so provided. [His Lordship remarked that mens rea was expressly provided in other
sections of the Act.] . . . I gratefully adopt as my own the following passage from the judgment
of Farquharson J [in the Divisional Court]:

“. . . it is perfectly obvious that pharmacists are in a position to put illicit drugs and per-
haps other medicines on the market. Happily this rarely happens but it does from time
to time. It can therefore be readily understood that Parliament would fi nd it necessary to
impose a heavier liability on those who are in such a position, and make them more strictly
accountable for any breaches of the Act.”

Appeal dismissed’.

‘The case of Storkwain, as reported in the Law Reports, appears at fi rst sight to be a para-
digm case of strict liability, a harsh – even anomalous – example of preference of public

thinking point 
4.4

Do you think a 

publican should 

be punished for 

serving alcohol 

to under-age 

drinkers where he 

has done all that 

is reasonably pos-

sible to prevent 

the offence?
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interest over individual responsibility. Indeed, it heads the chapter on strict liability in the 
current edition of Smith and Hogan, as an example of the imposition of liability despite the 
absence of “intention, recklessness or even negligence to one or more elements of the actus 
reus,” and Professor Smith in his commentary in this journal concluded that Parliament can-
not have intended “such an unjust result as that reached.” Yet further examination of the 
facts of the case, and of their relationship to the internal regulatory mechanisms of the pro-
fessional body concerned, reveals a very diff erent, and arguably rather more interesting, 
story . . .

The Divisional Court’s sketchy knowledge of the facts is not surprising; the facts had been 
agreed even before the proceedings in the Magistrates’ Court, and in a form such as not to 
suggest culpability on the part of the pharmacist. The Society wanted to confi rm (as it saw 
it) the principle of strict liability, for reasons which will appear. However, the full facts told a 
signifi cantly diff erent story, and at the same time illustrate some important practical dimen-
sions of regulatory law-enforcement, and the way in which it is currently aff ected by changes 
in the prosecution system.

First, the facts of Storkwain’s off ence, as understood by the Society. The script was one of 
a number of private prescriptions containing controlled drugs which were noticed by the 
Society’s Inspector, on his periodic visit. The forgery appeared quite blatant: and indeed the 
prescription itself was later published on the front cover of The Pharmaceutical Journal. . . . 
However, apart from not spotting what the Inspector took to be an obvious forgery, 
Storkwain’s pharmacist fell short of normal (or at least expected) good practice in another 
respect.

Since the prescription included “controlled drugs”, as well as “prescription-only-medicines” 
(known in the profession as “POMs”), it was indeed expected that the pharmacist would tel-
ephone the doctor for confi rmation. Where the doctor is not known to the pharmacist, the 
Society expects that reliance not be placed upon the telephone number on the prescription. 
A check should then be made that the doctor’s practice does indeed have that telephone 
number. The reason for this is well illustrated in this case. The name of the doctor was not 
known to Storkwain’s pharmacist; it was not that of a local doctor. The forger had chosen the 
name and genuine address of a real doctor from out of the locality, but had attached to the 
“prescription” a false telephone number (varying only in one digit from the genuine phone 
number). The pharmacist did indeed telephone the number on the prescription, and asked to 
speak to the doctor. A male voice replied (the real doctor, as it happens, was female. The voice 
at the end of the telephone was presumably an accomplice of the forger, who knew that the 
pharmacist would ring for confi rmation, and had arranged with the forger the time at which 
the prescription would be presented. The pharmacist was completely taken in by the false 
doctor. On that basis, he issued the drugs. Thus, from the viewpoint of the Society, he was at 
fault in two respects: fi rst, the prescription on the face of it was suspect; secondly, he con-
tributed to his own deception on the telephone, by not checking initially that he was ringing 
the real number of the doctor.’

The decision in Storkwain’s case could be justifi ed on the basis that he was negligent and 

therefore at fault. Note: he was not dishonest.

By contrast, the offence in the next drugs case, which was concerned with the defi nition of 

possession, bore all the hallmarks of being truly criminal, yet it was classifi ed as an offence 

of strict liability.

interest over individual responsibility. Indeed, it heads the chapter on strict liability in the
current edition of Smith and Hogan, as an example of the imposition of liability despite the
absence of “intention, recklessness or even negligence to one or more elements of the actus
reus,” and Professor Smith in his commentary in this journal concluded that Parliament can-
not have intended “such an unjust result as that reached.” Yet further examination of the
facts of the case, and of their relationship to the internal regulatory mechanisms of the pro-
fessional body concerned, reveals a very diff erent, and arguably rather more interesting,
story . . .

The Divisional Court’s sketchy knowledge of the facts is not surprising; the facts had been
agreed even before the proceedings in the Magistrates’ Court, and in a form such as not to
suggest culpability on the part of the pharmacist. The Society wanted to confi rm (as it saw
it) the principle of strict liability, for reasons which will appear. However, the full facts told a
signifi cantly diff erent story, and at the same time illustrate some important practical dimen-
sions of regulatory law-enforcement, and the way in which it is currently aff ected by changes
in the prosecution system.

First, the facts of Storkwain’s off ence, as understood by the Society. The script was one of 
a number of private prescriptions containing controlled drugs which were noticed by the
Society’s Inspector, on his periodic visit. The forgery appeared quite blatant: and indeed the
prescription itself was later published on the front cover of The Pharmaceutical Journal. . . .
However, apart from not spotting what the Inspector took to be an obvious forgery,
Storkwain’s pharmacist fell short of normal (or at least expected) good practice in another
respect.

Since the prescription included “controlled drugs”, as well as “prescription-only-medicines”
(known in the profession as “POMs”), it was indeed expected that the pharmacist would tel-
ephone the doctor for confi rmation. Where the doctor is not known to the pharmacist, the
Society expects that reliance not be placed upon the telephone number on the prescription.
A check should then be made that the doctor’s practice does indeed have that telephone
number. The reason for this is well illustrated in this case. The name of the doctor was not
known to Storkwain’s pharmacist; it was not that of a local doctor. The forger had chosen the
name and genuine address of a real doctor from out of the locality, but had attached to the
“prescription” a false telephone number (varying only in one digit from the genuine phone
number). The pharmacist did indeed telephone the number on the prescription, and asked to
speak to the doctor. A male voice replied (the real doctor, as it happens, was female. The voice
at the end of the telephone was presumably an accomplice of the forger, who knew that the
pharmacist would ring for confi rmation, and had arranged with the forger the time at which
the prescription would be presented. The pharmacist was completely taken in by the false
doctor. On that basis, he issued the drugs. Thus, from the viewpoint of the Society, he was at
fault in two respects: fi rst, the prescription on the face of it was suspect; secondly, he con-
tributed to his own deception on the telephone, by not checking initially that he was ringing
the real number of the doctor.’

thinking point 
4.5

Is the criminal 

law the best 

way to enforce 

higher regulatory 

standards?

Should Storkwain 

be overturned 

in the light of B 

and K?
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Warner v Metropolitan Police Commissioner  ●  [1968] 2 ALL ER 356 HOUSE OF LORDS

The appellant was charged with possession of a prohibited drug contrary to s1 Drugs 

(Prevention of Misuse) Act 1964. [The relevant offence is now s5 Misuse of Drugs Act 1971.] D 

was found in possession of two boxes in which were 20,000 tablets containing amphetamine 

sulphate, a prohibited drug. The appellant’s case was that he thought he was in possession of 

scent not drugs. D was convicted on the basis of strict liability. The House of Lords held that 

the offence was one of strict liability but that possession required knowledge.

Lord Reid:

‘I understand that this is the fi rst case in which this house has had to consider whether a statu-
tory off ence is an absolute off ence in the sense that the belief, intention, or state of mind of 
the accused is immaterial and irrelevant. . . . I would think it diffi  cult to convince Parliament 
that there was any real need to convict a man who could prove that he had neither knowledge 
of what was being done nor any grounds for suspecting that there was anything wrong. . . . 
Ignorance of the law is no defence and in fact virtually everyone knows that there are prohib-
ited drugs. So it would be quite suffi  cient to prove facts from which it could properly be inferred 
that the accused knew that he had a prohibited drug in his possession. That would not lead to 
an unreasonable result. In a case like this Parliament, if consulted, might think it right to trans-
fer the onus of proof so that an accused would have to prove that he neither knew nor had any 
reason to suspect that he had a prohibited drug in his possession; I am unable to fi nd suffi  cient 
grounds for imputing to Parliament an intention to deprive the accused of all rights to show 
that he had no knowledge or reason to suspect that any prohibited drug was on his premises 
or in a container which was in his possession.’

The judgments were very unclear and appeared to indicate that the offence of possession 

of drugs was one of strict liability in the absence of awareness of the nature of the article he 

possessed: a ‘half-way house’ argument against strict liability. Section 28(3) Misuse of Drugs 

Act 1971 now confers a statutory defence of mistaken belief.

The Court of Appeal recently confi rmed in relation to the offence of possession of an unlaw-

ful fi rearm contrary to s5(1) Firearms Act 1968 that momentary possession of a gun followed 

by immediate rejection of it did not constitute possession: R v Taylor [2011] EWCA 1646.

Pollution
In the next case the court decided that the offence was not truly criminal in nature.

Alphacell Ltd v Woodward ●  [1972] AC 824 HOUSE OF LORDS

In the course of their business, the appellants produced a large amount of pollutant which was 

stored in a tank near a river. The tank possessed pumps so that excess water could be removed 

to prevent over-fl owing. The pumps were fi xed with fi lters so that they would not become 

blocked. The tank was regularly inspected. Despite this, the pumps became blocked with leaves 

and other vegetable matter causing the tank to overfl ow and pollute the river. The appellants 

were convicted under s2(1) Rivers (Prevention of Pollution) Act 1951 whereby it was an offence 

for a person to cause or knowingly permit to enter a stream any poisonous, noxious or polluting 

matter. The case was appealed to the House of Lords on the question of whether the offence 

was committed if D had no knowledge of the pollution and had not been negligent.

‘I understand that this is the fi rst case in which this house has had to consider whether a statu-
tory off ence is an absolute off ence in the sense that the belief, intention, or state of mind of 
the accused is immaterial and irrelevant. . . . I would think it diffi  cult to convince Parliament
that there was any real need to convict a man who could prove that he had neither knowledge
of what was being done nor any grounds for suspecting that there was anything wrong. . . .
Ignorance of the law is no defence and in fact virtually everyone knows that there are prohib-
ited drugs. So it would be quite suffi  cient to prove facts from which it could properly be inferred
that the accused knew that he had a prohibited drug in his possession. That would not lead to
an unreasonable result. In a case like this Parliament, if consulted, might think it right to trans-
fer the onus of proof so that an accused would have to prove that he neither knew nor had any
reason to suspect that he had a prohibited drug in his possession; I am unable to fi nd suffi  cient
grounds for imputing to Parliament an intention to deprive the accused of all rights to show
that he had no knowledge or reason to suspect that any prohibited drug was on his premises
or in a container which was in his possession.’
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Lord Salmon:

‘It seems to me that, giving the word “cause” its ordinary and natural meaning, anyone may 
cause something to happen. . . intentionally or negligently or inadvertently without negli-
gence and without intention. . . .

The appellants clearly did not cause the pollution intentionally and we must assume that 
they did not do so negligently. Nevertheless, the facts so fully and clearly stated by my 
noble and learned friend Viscount Dilhorne to my mind make it obvious that the appellants in 
fact caused the pollution. If they did not cause it, what did? There was no intervening act of 
a third party nor was there any act of God to which it could be attributed. . . . It seems plain to 
me that the appellants caused the pollution by the active operation of their plant. They cer-
tainly did not intend to cause pollution but they intended to do the acts which caused it. . . .

It is of the utmost public importance that our rivers should not be polluted. The risk of pollu-
tion, particularly from the vast and increasing number of riparian industries, is very great. The 
off ences created by the Act of 1951 seem to me to be prototypes of off ences which “are not 
criminal in any real sense, but are acts which in the public interest are prohibited under a pen-
alty”: [His Lordship quoted Sherras v De Rutzen and Sweet v Parsley.]

If this appeal succeeded and it were held to be the law that no conviction could be obtained 
under the Act of 1951 unless the prosecution could discharge the often impossible onus of 
proving that the pollution was caused intentionally or negligently, a great deal of pollution 
would go unpunished and undeterred to the relief of many riparian factory owners. . . .’

Alphacell indicated enthusiasm for strict liability at the highest level despite confi rmation of 

the presumption of MR in Sweet v Parsley. Not all pollution cases involve offences of strict 

liability however for arguments concerning causation and the provision of statutory defences 

may indicate the reverse (see Environment Agency (formerly National Rivers Authority) v 

Empress Car Co (Abertillery) Ltd [1998] 1 All ER 481 in Chapter 2: ‘Novus actus interveniens: 

the common sense view—strict liability offences’, p 86).

Public safety and law enforcement

Public safety and social concern were emphasised in the next case but only as an encourage-

ment to law enforcement.

Gammon (Hong Kong) Ltd v AG of Hong Kong ●  [1985] AC 1 PRIVY COUNCIL

During construction work, part of a lateral support system collapsed. The company was 

charged with a material deviation from an approved plan contrary to s40(2A)(b) Hong 

Kong Building Ordinance and with carrying out works in a manner likely to cause risk 

of injury or damage in contravention of (2B)(b) of the Ordinance. The project manager 

and site agent were also charged. The maximum sentence was a fi ne and three years’ 

imprisonment.

Lord Scarman:

‘In their Lordship’s opinion, the law relevant to this appeal may be stated in the following propo-
sition: (1) there is a presumption of law that mens rea is required before a person can be held 

‘It seems to me that, giving the word “cause” its ordinary and natural meaning, anyone may
cause something to happen. . . intentionally or negligently or inadvertently without negli-
gence and without intention. . . .

The appellants clearly did not cause the pollution intentionally and we must assume that
they did not do so negligently. Nevertheless, the facts so fully and clearly stated by my
noble and learned friend Viscount Dilhorne to my mind make it obvious that the appellants in
fact caused the pollution. If they did not cause it, what did? There was no intervening act of 
a third party nor was there any act of God to which it could be attributed. . . . It seems plain to
me that the appellants caused the pollution by the active operation of their plant. They cer-
tainly did not intend to cause pollution but they intended to do the acts which caused it. . . .

It is of the utmost public importance that our rivers should not be polluted. The risk of pollu-
tion, particularly from the vast and increasing number of riparian industries, is very great. The
off ences created by the Act of 1951 seem to me to be prototypes of off ences which “are not
criminal in any real sense, but are acts which in the public interest are prohibited under a pen-
alty”: [His Lordship quoted Sherras v De Rutzen and Sweet v Parsley.]

If this appeal succeeded and it were held to be the law that no conviction could be obtained
under the Act of 1951 unless the prosecution could discharge the often impossible onus of 
proving that the pollution was caused intentionally or negligently, a great deal of pollution
would go unpunished and undeterred to the relief of many riparian factory owners. . . .’

‘In their Lordship’s opinion, the law relevant to this appeal may be stated in the following propo-
sition: (1) there is a presumption of law that mens rea is required before a person can be held
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guilty of a criminal off ence; (2) the presumption is particularly strong where the off ence is 
“truly criminal” in character; (3) the presumption applies to statutory off ences, and can be dis-
placed only if this is clearly or by necessary implication the eff ect of the statute; (4) the only 
situation in which the presumption can be displaced is where the statute is concerned with an 
issue of social concern; public safety is such an issue; (5) even where a statute is concerned 
with such an issue, the presumption of mens rea stands unless it can also be shown that the 
creation of strict liability will be eff ective to promote the objects of the statute by encouraging 
greater vigilance to prevent the commission of the prohibited act.

The ordinance

. . .Its overall purpose is clearly to regulate the planning, design and construction of the 
building works to which it relates in the interests of safety. It covers a fi eld of activity where 
there is, especially in Hong Kong, a potential danger to public safety. And the activity which 
the ordinance is intended to regulate is one in which citizens have a choice whether they par-
ticipate or not. Part 1V (section 40) of the ordinance makes it very clear that the legislature 
intended that criminal sanctions for contraventions of the ordinance should be a feature of its 
enforcement. But it is not to be supposed that the legislature intended that any of the off ences 
created by the ordinance should be off ences of strict liability unless it is plain, from a consid-
eration of the subject-matter of the ordinance and of the wording of the particular provision 
creating the off ence, that an object of the ordinance, eg. the promotion of greater vigilance by 
those having responsibility under the ordinance, would be served by the imposition of strict 
liability.

The appellants submit that there is no necessity for strict liability in respect of any of the 
off ences charged. Their fi rst submission is that strict liability would not promote greater vigi-
lance. If the persons charged had no knowledge of an essential fact, what could they have 
done to avoid its occurrence? Their second submission is more comprehensive. They submit 
that strict liability in respect of any off ence created by the ordinance would run counter to the 
structure and character of the ordinance. The ordinance, it is submitted, relies not on criminal 
liability but on the elaborate and stringent provisions for the registration of persons qualifi ed 
to ensure that its requirements are met.

. . . [T]heir Lordships are satisfi ed that strict liability would help to promote greater vigi-
lance in the matters covered by the two off ences with which this appeal is concerned (the 
material deviation . . . and the risk of injury or damage . . .). The second submission is 
more formidable. Their Lordships, however, reject it also . . . . [T]he legislature by enact-
ing . . . (section 40) . . . clearly took the view that criminal liability and punishment were 
needed as a deterrent against slipshod or incompetent supervision, control or execution of 
building works. The imposition of strict liability for some off ences clearly would emphasise 
to those concerned the need for high standards of care in the supervision and execution of 
work. . . .

Put in positive terms, the conclusion of the Board is that it is consistent with the purpose of 
the ordinance in its regulation of the works to which it applies that at least some of the criminal 
off ences which it creates should be of strict liability. It is a statute the subject matter of which 
may properly be described as “the regulation of a particular activity involving potential danger 
to public health [and] safety . . . in which citizens have a choice whether they participate or 
not . . .” ’

Appeal dismissed. Case remitted to magistrate.

guilty of a criminal off ence; (2) the presumption is particularly strong where the off ence is
“truly criminal” in character; (3) the presumption applies to statutory off ences, and can be dis-
placed only if this is clearly or by necessary implication the eff ect of the statute; (4) the only
situation in which the presumption can be displaced is where the statute is concerned with an
issue of social concern; public safety is such an issue; (5) even where a statute is concerned
with such an issue, the presumption of mens rea stands unless it can also be shown that the
creation of strict liability will be eff ective to promote the objects of the statute by encouraging
greater vigilance to prevent the commission of the prohibited act.

The ordinance

. . .Its overall purpose is clearly to regulate the planning, design and construction of the
building works to which it relates in the interests of safety. It covers a fi eld of activity where
there is, especially in Hong Kong, a potential danger to public safety. And the activity which
the ordinance is intended to regulate is one in which citizens have a choice whether they par-
ticipate or not. Part 1V (section 40) of the ordinance makes it very clear that the legislature
intended that criminal sanctions for contraventions of the ordinance should be a feature of its
enforcement. But it is not to be supposed that the legislature intended that any of the off ences
created by the ordinance should be off ences of strict liability unless it is plain, from a consid-
eration of the subject-matter of the ordinance and of the wording of the particular provision
creating the off ence, that an object of the ordinance, eg. the promotion of greater vigilance by
those having responsibility under the ordinance, would be served by the imposition of strict
liability.

The appellants submit that there is no necessity for strict liability in respect of any of the
off ences charged. Their fi rst submission is that strict liability would not promote greater vigi-
lance. If the persons charged had no knowledge of an essential fact, what could they have
done to avoid its occurrence? Their second submission is more comprehensive. They submit
that strict liability in respect of any off ence created by the ordinance would run counter to the
structure and character of the ordinance. The ordinance, it is submitted, relies not on criminal
liability but on the elaborate and stringent provisions for the registration of persons qualifi ed
to ensure that its requirements are met.

. . . [T]heir Lordships are satisfi ed that strict liability would help to promote greater vigi-
lance in the matters covered by the two off ences with which this appeal is concerned (the
material deviation . . . and the risk of injury or damage . . .). The second submission is
more formidable. Their Lordships, however, reject it also . . . . [T]he legislature by enact-
ing . . . (section 40) . . . clearly took the view that criminal liability and punishment were
needed as a deterrent against slipshod or incompetent supervision, control or execution of 
building works. The imposition of strict liability for some off ences clearly would emphasise
to those concerned the need for high standards of care in the supervision and execution of 
work. . . .

Put in positive terms, the conclusion of the Board is that it is consistent with the purpose of 
the ordinance in its regulation of the works to which it applies that at least some of the criminal
off ences which it creates should be of strict liability. It is a statute the subject matter of which
may properly be described as “the regulation of a particular activity involving potential danger
to public health [and] safety . . . in which citizens have a choice whether they participate or
not . . .” ’

Appeal dismissed. Case remitted to magistrate.
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Possession of fi rearms
In Howells [1977] QB 614 it was held that the offence of possession of a fi rearm without a cer-

tifi cate, contrary to s1 Firearms Act 1968, carrying a maximum penalty of three years’ impris-

onment, was an offence of strict liability. There was an exemption under the Act for antique 

guns. D’s gun was a reproduction antique but D’s belief that it was genuine was rejected 

because knowledge or belief was held to be irrelevant. [Remember: a defence of mistaken 

belief does apply to drug offences following Warner [1968] (‘Social concern’, p 183).] The 

main reason was silence in the offence on MR and danger to the public of the possession of 

unlawful lethal fi rearms. The recent case of Deyemi [2007] EWCA Crim 2060 confi rmed this 

approach to possession of an electrical stun gun where the Ds alleged they believed it to be 

a torch.

In the same vein, the Court of Appeal applied strict liability to possession of expanding 

ammunition, contrary to s5(1A)(f) Firearms Act 1968 in the next case:

Nasir Zahid v R ●  [2010] EWCA CRIM 2158 COURT OF APPEAL

Two bullets were found in D’s inside jacket breast pocket. 38 similar bullets inside a taped 

package of brown paper were found in a wash-bag in his study. D stated at trial that he did 

not know he possessed the bullets. He thought the packet contained nuts and bolts left by 

builders and that the two in his pocket must have fallen from the packet. His defence was 

one of honest mistake following Warner [1968]: that although possession of fi rearms was an 

offence of strict liability, D should have a defence where he believed the contents of ‘the con-

tainer’ to be innocent. This was different from previous cases where the courts had dismissed 

the defence of lack of knowledge of the contents of a container. Nevertheless, D pleaded 

guilty following a ruling that the offence was one of strict liability. He appealed. The Court of 

Appeal upheld his conviction:

Flaux J:

‘Notwithstanding the ingenuity of the argument, we can see no reason in principle for the 
alleged distinction. In both the categories of case which the appellant identifi es, the essence 
of the defendant’s argument is: “I did not know that the object in my possession was a fi rearm”. 
The reasons which this Court has given for concluding that such an argument should not aff ord 
a defence are equally applicable whether the defendant’s case is that he did not know what 
was in the bag or that he thought what was in the bag was an innocent object.

The reasons why this Court has reached this conclusion are set out in the judgment of Auld J in 
R v Bradish (1990) 90 Cr App R 271:

“The justifi cation for the concession on behalf of the appellant, which we agree has been 
properly made, that the off ence created by section 5 is one of strict liability, at least in the 
absence of a defence of ignorance, may be summarised as follows:

First, the words of the section themselves, ‘A person commits an off ence if without … 
authority … he has in his possession …’ any fi rearm, weapon or ammunition of the type 
defi ned, makes plain that this is an off ence of strict liability.

Secondly, the comparable words and structure of section 1 of the 1968 Act have been held 
by this Court in Howells (supra) and Hussain (supra) to create an off ence of strict liability.

‘Notwithstanding the ingenuity of the argument, we can see no reason in principle for the
alleged distinction. In both the categories of case which the appellant identifi es, the essence
of the defendant’s argument is: “I did not know that the object in my possession was a fi rearm”.
The reasons which this Court has given for concluding that such an argument should not aff ord
a defence are equally applicable whether the defendant’s case is that he did not know what
was in the bag or that he thought what was in the bag was an innocent object.

The reasons why this Court has reached this conclusion are set out in the judgment of Auld J in
R v Bradish (1990) 90 Cr App R 271:

“The justifi cation for the concession on behalf of the appellant, which we agree has been
properly made, that the off ence created by section 5 is one of strict liability, at least in the
absence of a defence of ignorance, may be summarised as follows:

First, the words of the section themselves, ‘A person commits an off ence if without …
authority … he has in his possession …’ any fi rearm, weapon or ammunition of the type
defi ned, makes plain that this is an off ence of strict liability.

Secondly, the comparable words and structure of section 1 of the 1968 Act have been held
by this Court in Howells (supra) and Hussain (supra) to create an off ence of strict liability.
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Thirdly, the clear purpose of the fi rearms legislation is to impose a tight control on the use 
of highly dangerous weapons…. Given that section 1 has been held to create an off ence 
of strict liability, this consideration applies a fortiori to section 5, which is concerned with 
more serious weapons, such as automatic handguns and machine guns, and imposes a 
higher maximum penalty.”

On the question whether the approach adopted by certain of their Lordships in Warner v. 
M.P.C. (supra) applies to a “container” case under section 5, and presumably section 1 
too, of the 1968 Act, so as to enable an accused to raise a defence that he did not know 
what was in the container, we are of the view that it does not. We say that for the following 
reasons:

First, whilst neither Howells (1977) 65 Cr.App.R. 86, [1977] Q.B. 614 nor Hussain (1981) 72 
Cr.App.R. 143, [1981] 1 W.L.R. 416, was a “container” case, the Court of Appeal in each case 
adopted the much stricter line of Lord Morris in Warner than the “half-way house” approach of 
Lords Pearce, Reid and Wilberforce….

Fourthly, no provision corresponding to section 28(3) of the Misuse of Drugs Act 1971 has 
been introduced to the Firearms legislation so as to import the Warner “half-way house” con-
cept into off ences aimed at controlling the possession or use of fi rearms. In particular, the 
recent comprehensive extension of that control in the Firearms (Amendment) Act 1988 con-
tains no such provision in relation to off ences under section 1 or 5 of the 1968 Act.

Fifthly, the possibilities and consequences of evasion would be too great for eff ective control, 
even if the burden of proving lack of guilty knowledge were to be on the accused…. It would 
be easy for an accused to maintain, lyingly but with conviction, that he did not recognise the 
object in his possession as part of a fi rearm or prohibited weapon. To the argument that the 
innocent possessor or carrier of fi rearms or prohibited weapons or parts of them is at risk of 
unfair conviction under these provisions, there has to be balanced the important public policy 
behind the legislation of protecting the public from the misuse of such dangerous weapons. 
Just as the Chicago-style gangster might plausibly maintain that he believed his violin case to 
contain a violin, not a sub-machine gun, so it might be diffi  cult to meet a London lout’s asser-
tion that he did not know an unmarked plastic bottle in his possession contained ammonia 
rather than something to drink.

Accordingly, we are of the view that, whether or not this case is regarded as a “container” case, 
and even if the canister had not been clearly marked “Force 10 Super Magnum C.S.”, this was an 
absolute off ence, and it would have been no defence for the appellant to maintain that he did 
not know or could not reasonably have been expected to know that the canister contained C.S. 
gas. It follows that, in our view, the assistant recorder was correct in the ruling that he gave, so 
far as it went, that section 5 creates an off ence of strict liability.’

NOTE

1. The Court of Appeal did not consider this to be a ‘container’ case but, even if it was, 

the defence of genuine mistake as to the contents would not apply where D had had an 

opportunity to examine the contents.

2. The presumption of MR did not apply to s5 Firearms Act 1968 which Parliament had 

clearly intended to be an offence of strict liability.

Thirdly, the clear purpose of the fi rearms legislation is to impose a tight control on the use
of highly dangerous weapons…. Given that section 1 has been held to create an off ence
of strict liability, this consideration applies a fortiori to section 5, which is concerned with
more serious weapons, such as automatic handguns and machine guns, and imposes a
higher maximum penalty.”

On the question whether the approach adopted by certain of their Lordships in Warner v.
M.P.C. (supra) applies to a “container” case under section 5, and presumably section 1
too, of the 1968 Act, so as to enable an accused to raise a defence that he did not know
what was in the container, we are of the view that it does not. We say that for the following
reasons:

First, whilst neither Howells (1977) 65 Cr.App.R. 86, [1977] Q.B. 614 nor Hussain (1981) 72
Cr.App.R. 143, [1981] 1 W.L.R. 416, was a “container” case, the Court of Appeal in each case
adopted the much stricter line of Lord Morris in Warner than the “half-way house” approach of 
Lords Pearce, Reid and Wilberforce….

Fourthly, no provision corresponding to section 28(3) of the Misuse of Drugs Act 1971 has
been introduced to the Firearms legislation so as to import the Warner “half-way house” con-
cept into off ences aimed at controlling the possession or use of fi rearms. In particular, the
recent comprehensive extension of that control in the Firearms (Amendment) Act 1988 con-
tains no such provision in relation to off ences under section 1 or 5 of the 1968 Act.

Fifthly, the possibilities and consequences of evasion would be too great for eff ective control,
even if the burden of proving lack of guilty knowledge were to be on the accused…. It would
be easy for an accused to maintain, lyingly but with conviction, that he did not recognise the
object in his possession as part of a fi rearm or prohibited weapon. To the argument that the
innocent possessor or carrier of fi rearms or prohibited weapons or parts of them is at risk of 
unfair conviction under these provisions, there has to be balanced the important public policy
behind the legislation of protecting the public from the misuse of such dangerous weapons.
Just as the Chicago-style gangster might plausibly maintain that he believed his violin case to
contain a violin, not a sub-machine gun, so it might be diffi  cult to meet a London lout’s asser-
tion that he did not know an unmarked plastic bottle in his possession contained ammonia
rather than something to drink.

Accordingly, we are of the view that, whether or not this case is regarded as a “container” case,
and even if the canister had not been clearly marked “Force 10 Super Magnum C.S.”, this was an
absolute off ence, and it would have been no defence for the appellant to maintain that he did
not know or could not reasonably have been expected to know that the canister contained C.S.
gas. It follows that, in our view, the assistant recorder was correct in the ruling that he gave, so
far as it went, that section 5 creates an off ence of strict liability.’
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thinking point 4.6

Do you consider that punishment of individuals who have taken all necessary steps to 

prevent harm will promote greater vigilance and observance of the law?

Can you think of any serious offence that is not concerned with protecting the public from 

danger?

Does it automatically follow therefore that such an offence should be one of strict liability? 

Should murder and offences of violence become crimes of strict liability?

Sometimes the question of whether strict liability would help in obtaining compliance with 

the law is of paramount importance and if not, then MR should be required. In Lim Chin Aik v 

The Queen [1963] AC 160 PC, D had been convicted of an immigration offence by remaining 

in Singapore after being prohibited from doing so. The prohibition had not been published 

or made known to the appellant. It was held that there was no reason to penalise someone 

who had had no opportunity to change his behaviour:

Lord Evershed (Privy Council):

‘Where it can be shown that the imposition of strict liability would result in the prosecution 
and conviction of a class of persons whose conduct could not in any way aff ect the observ-
ance of the law, their Lordships consider that, even where the statute is dealing with a grave 
social evil, strict liability is not likely to be intended. . . . The subject-matter, the control 
of immigration, is not one in which the presumption of strict liability has generally been 
made. . . . Clearly one of the objects of the Ordinance is the expulsion of prohibited persons 
from Singapore, but there is nothing that a man can do about it if, before the commission of 
the off ence, there is no practical or sensible way in which he can ascertain whether he is a 
prohibited person or not.’

Off ences which are not ‘truly criminal’
Gambling
Despite the House of Lords’ strong statement against strict liability in an age-related sexual 

offence (B v DPP [2000], ‘The Statutory Context: The Presumption of Mens Rea’, p 174), 

Parliament continues to create such offences and the courts continue to dispense with MR, 

particularly in respect of offences considered to be ‘not truly criminal’.

 London Borough of Harrow v Shah (D) & Shah (B) ●  [2000] CRIM LR 692 DIVISIONAL 
COURT

The respondents were newsagents charged with selling a national lottery ticket to a boy 

aged under 16 contrary to the National Lottery Act 1993 s13(1)(c) and the National Lottery 

Regulations 1994, reg. 3. They had displayed a notice in their shop and had instructed their 

employees not to sell tickets to under-16s. An employee of the newsagents reasonably but 

mistakenly believed that the boy was over 16. The respondents were acquitted by the magis-

trates but the local authority appealed.

The appeal was allowed. Whilst a statutory defence of reasonable diligence was available 

under other sections of the Act no such defence was available under s13(1)(c). This indicated 

thinking point 4.6

Do you consider that punishment of individuals who have taken all necessary steps to 

prevent harm will promote greater vigilance and observance of the law?

Can you think of any serious offence that is not concerned with protecting the public from 

danger?

Does it automatically follow therefore that such an offence should be one of strict liability? 

Should murder and offences of violence become crimes of strict liability?

‘Where it can be shown that the imposition of strict liability would result in the prosecution
and conviction of a class of persons whose conduct could not in any way aff ect the observ-
ance of the law, their Lordships consider that, even where the statute is dealing with a grave
social evil, strict liability is not likely to be intended. . . . The subject-matter, the control
of immigration, is not one in which the presumption of strict liability has generally been
made. . . . Clearly one of the objects of the Ordinance is the expulsion of prohibited persons
from Singapore, but there is nothing that a man can do about it if, before the commission of 
the off ence, there is no practical or sensible way in which he can ascertain whether he is a
prohibited person or not.’
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strict liability. Further, the offence was not truly criminal, the maximum sentence being two 

years or a fi ne/both. Finally, the legislation dealt with an issue of social concern, namely, 

gambling by young people.

thinking point 4.7

If Mr and Mrs Shah had done all they could to prevent the offence, how would strict 

liability have encouraged greater vigilance?

In view of the penalty for the offence, do you agree that it is not truly criminal in nature?

Was the conviction fair?

Certainly, the offence committed by Mr and Mrs Shah would generally be regarded as far 

more ‘criminal’ than something like a parking offence or failure to return a library book which 

carry no stigma. Is the denial of true criminality justifi able?

R v Muhamad ●  [2003] WLR 1031, [2002] EWCA CRIM 1856 COURT OF APPEAL

The defendant was convicted of materially contributing to the extent of his insolvency by 

gambling contrary to s362(1)(a) Insolvency Act 1968.

Dyson J:

‘It is not clear to us whether an offence under section 362(1)(a) would have been classi-
fied by Lord Reid [in Sweet v Parsley] as “quasi-criminal”, or “truly criminal”. A maximum 
penalty of two years imprisonment is by no means insignificant, although it is towards 
the lower end of the scale of maximum custodial sentences. On the other hand, it is open 
to doubt whether, at any rate in 2002, such an offence would be regarded as “truly crimi-
nal”. . . . The question whether the presumption of law that mens rea is required applies, 
and, if so, whether it has been displaced can be approached in two ways. One approach is 
to ask whether the act is truly criminal, on the basis that, if it is not, then the presumption 
does not apply at all. The other approach is to recognise that any offence in respect of 
which a person may be punished in a criminal court is, prima facie, sufficiently “criminal” 
for the presumption to apply. But the more serious the offence, the greater the weight to be 
attached to the presumption, and conversely, the less serious the offence, the less weight 
to be attached. It is now clear that it is this latter approach which according to our domestic 
law must be applied.

The starting point, therefore, is to determine how serious an off ence is created by section 
362(1)(a), and accordingly how much weight, if any, should be attached to the presumption. 
Some weight must undoubtedly be given to the presumption, but in our judgment it can be 
readily displaced. As we have said, the maximum sentence indicates that Parliament con-
sidered this to be an off ence of some signifi cance, but not one of the utmost seriousness. 
This is not surprising. We do not believe that great stigma attaches to a conviction of this 
off ence. . . .

The next point . . . is the fact that gambling which harms a gambler’s creditors is a matter of 
social concern. That is obviously right. It follows that this is a case where the fourth and fi fth of 
Lord Scarman’s propositions are engaged. So too they were in Harrow London Borough Council 
v Shah [1999]. . . .’

thinking point 4.7

If Mr and Mrs Shah had done all they could to prevent the offence, how would strict 

liability have encouraged greater vigilance?

In view of the penalty for the offence, do you agree that it is not truly criminal in nature?

Was the conviction fair?

‘It is not clear to us whether an offence under section 362(1)(a) would have been classi-
fied by Lord Reid [in Sweet v Parsley] as “quasi-criminal”, or “truly criminal”. A maximum
penalty of two years imprisonment is by no means insignificant, although it is towards
the lower end of the scale of maximum custodial sentences. On the other hand, it is open
to doubt whether, at any rate in 2002, such an offence would be regarded as “truly crimi-
nal”. . . . The question whether the presumption of law that mens rea is required applies,
and, if so, whether it has been displaced can be approached in two ways. One approach is
to ask whether the act is truly criminal, on the basis that, if it is not, then the presumption
does not apply at all. The other approach is to recognise that any offence in respect of 
which a person may be punished in a criminal court is, prima facie, sufficiently “criminal”
for the presumption to apply. But the more serious the offence, the greater the weight to be
attached to the presumption, and conversely, the less serious the offence, the less weight
to be attached. It is now clear that it is this latter approach which according to our domestic
law must be applied.

The starting point, therefore, is to determine how serious an off ence is created by section
362(1)(a), and accordingly how much weight, if any, should be attached to the presumption.
Some weight must undoubtedly be given to the presumption, but in our judgment it can be
readily displaced. As we have said, the maximum sentence indicates that Parliament con-
sidered this to be an off ence of some signifi cance, but not one of the utmost seriousness.
This is not surprising. We do not believe that great stigma attaches to a conviction of this
off ence. . . .

The next point . . . is the fact that gambling which harms a gambler’s creditors is a matter of 
social concern. That is obviously right. It follows that this is a case where the fourth and fi fth of 
Lord Scarman’s propositions are engaged. So too they were in Harrow London Borough Council
v Shah [1999]. . . .’

thinking point 
4.8

Does Dyson J 

give any clear 

reason for stating 

that the offence 

should not be 

regarded as truly 

criminal in 2002?
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The denial of ‘true criminality’ is not altogether convincing and one wonders whether it is a 

useful classifi cation given that some offences which are undeniably regulatory (such as health 

and safety) can give rise to loss of life, serious harm and damage on a devastating scale. Think 

of recent train crashes for instance—all caused by safety failures.

The offence of bringing a prohibited article into a prison contrary to s40C(1) Prison Act 1952, 

as amended by the Offender Management Act 2007 and carrying a maximum 10-year pen-

alty, was held to be ‘truly criminal’ in R v M and B [2009] EWCA Crim 2615. The two Ds were 

solicitor’s agents found to have a SIM card and mobile phone battery in their pockets.

Rix LJ:

‘The default position is that, despite the absence of any express language, there is a pre-
sumption, founded in constitutional principle, that mens rea is an essential ingredient of the 
off ence. Only a compelling case for implying the exclusion of such an ingredient as a matter of 
necessity will suffi  ce.’

These cases indicate that the courts still view strict liability as having continuing validity 

despite the arguments of the House of Lords in B and K. Does social concern triumph over 

individual fairness? Or is there really no injustice in convicting someone without fault?

Statutory mens rea terms

The offence may be silent on MR but include adverbs or verbs which imply a mental 

element.

Knowingly
Many regulatory or conduct crimes will convey a MR requirement by using words which 

signify knowledge or awareness as to a circumstance or state of affairs, eg being knowingly 

concerned in the importation of unlawful drugs.

Wilful blindness or awareness
The word knowledge implies that one not only knows a fact in reality but that one also 

knows of an obvious fact to which one has deliberately closed one’s mind. The term wilful 

blindness covers this mental state. Parker [1977] 1 WLR 600 and R v G [2004] 1 AC 1034 

confi rm this approach to ‘knowing’ of the existence of a risk (Chapter 3, Subjective/Advertent 

Recklessness, p 140). Parker was aware of the risk of damage to the telephone handset even 

though he was wilfully blind to the risk at the time of acting.

Mistaken belief
A person who has made an honest mistake is to be judged on the facts as he believed them 

to be (Chapter 9, Morgan [1976] p 508: and this chapter, B v DPP p 174). Therefore, he will not 

have knowledge of the relevant facts. The Sexual Offences Act 2003 is different in requiring 

the defence of mistaken belief to be both honest and reasonable.

Forgetfulness
Possession requires knowledge. If a person is charged with possession of an unlawful item 

but claims to have genuinely forgotten it was on them or under their control, they will not 

knowingly be in possession (R v Russell (1984) 81 Cr App R 315).

‘The default position is that, despite the absence of any express language, there is a pre-
sumption, founded in constitutional principle, that mens rea is an essential ingredient of the
off ence. Only a compelling case for implying the exclusion of such an ingredient as a matter of 
necessity will suffi  ce.’

thinking point 
4.9

A man is asked to 

deliver a box. He 

believes the box 

contains stolen 

goods but asks 

no questions nor 

does he open the 

box to fi nd out. Is 

he knowingly in 

possession of the 

contents?
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Where there is more than one AR element, knowledge is required for all
Knowledge is frequently required in licensing offences under the Licensing Act 2003, for 

example:

s147: A perso• n . . . commits an offence if he knowingly allows the sale of alcohol on relevant 

premises to an individual aged under 18;

s141: A person . . . commits an offence if, on relevant premises, he knowingly (a) sells or • 

attempts to sell alcohol to a person who is drunk; or (b) allows alcohol to be sold to such a 

person.

These offences contain more than one AR element. It is clear that knowledge is required for 

allowing the sale of alcohol but the statute does not make it clear whether actual knowledge 

is required in respect of the status of the consumer as a child or a drunk.

On the ordinary principles of construction, knowledge should be required for all ele-

ments and thus the offence will not be one of strict liability. In Westminster City Council 

v Croyalgrange Ltd [1986] 1 WLR 674 the House of Lords confirmed that in s20(1)(a) of 

Sch. 3 to the Local Government (Miscellaneous Provisions) Act 1982 (knowingly permit-

ting the use of the premises [for the purposes of pornographic films/materials] without 

a licence) knowledge would be required to all elements of the offence (ie use and 

licence).

Knowledge and vicarious liability
You will see below (‘Delegation and offences of mens rea/negligence’, p 200) that knowledge 

can be imputed to a manager under the delegation principle where all management author-

ity and responsibility has been transferred to another person who committed the offence.

The draft Criminal Code clause 18(a) states that a person acts: 

‘knowingly’ with respect to a circumstance not only when he is aware that it exists or will exist, 
but also when he avoids taking steps that might confi rm this belief that it exists or will exist.

Wilfully
‘Wilfully’ is commonly found in statutory offences eg:

Wilfully obstructing the public highway under s137(1) Highways Act 1980.• 

Wilfully obstructing a police offi cer in the exercise of his duty under s89 Police Act 1996.• 

Cruelty to a person under 16 by wilful assault, ill-treatment, neglect, abandonment, or • 

exposure in a manner likely to cause unnecessary suffering or injury to health contrary to 

s1 Children and Young Persons Act 1933.

Sometimes it implies MR and sometimes strict liability:

Wilfulness as strict liability to the result
Wilful obstruction of the highway: Arrowsmith v Jenkins [1963] 2 QB 561 held that all that 

was required was an intention to perform an immediate act (holding a meeting) which in fact 

obstructed the highway. Knowledge of the fact that the CND public meeting was obstructing 

the highway was all that was required not an intention to obstruct.

‘knowingly’ with respect to a circumstance not only when he is aware that it exists or will exist,
but also when he avoids taking steps that might confi rm this belief that it exists or will exist.
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Wilfulness as intention to the result
Wilful obstruction of a police offi cer has always required an intention to obstruct or to make 

it more diffi cult or to prevent the police from carrying out their duties: Rice v Connolly [1966] 

2 QB 414 and Willmott v Atack [1977] QB 498. In the latter, a police offi cer was prevented 

from making an arrest during an altercation. It was held that ‘wilful’ implied hostility to the 

police with the intention that the immediate act should obstruct.

Wilful neglect as intention or recklessness
In the offence of wilful neglect of a child under s1 Children and Young Persons Act 1933, 

wilfulness implies either an intention to cause harm to the child by positive act (ill-treatment 

or abandonment) or subjective recklessness as to whether harm will be caused in the case 

of an omission (failure to call a doctor for a sick child). In other words, in the case of positive 

acts wilfulness means more than just an intention to commit the act which in fact results 

in harm. There must be an intention to harm. Where the neglect takes the form of an 

omission, there must be foresight of a risk of harm. If there is not, mere negligence is insuf-

fi cient (R v Sheppard [1980] 3 All ER 899). For an illustration of a case under s1 Children 

and Young Persons Act 1933, refer back to R v Lowe [1973] QB 702 in Chapter 2 (‘Close or 

special relationship giving rise to a duty to act’, p 59). This is therefore an offence of MR, 

unlike obstruction of the highway. Sheppard was recently confi rmed in R v D [2008] EWCA 

Crim 2360.

thinking point 4.10

D organises a public protest outside a weapons factory which blocks the road. A police 

offi cer attempts to arrest D by putting his arm around D’s shoulders but D pulls away and 

the offi cer falls over. Has D wilfully committed any offences?

Using, causing or permitting
There is little certainty about the defi nition of these words. Using a vehicle in contravention 

of a traffi c regulation (defective brakes) is an offence of strict liability but permitting another 

to use a vehicle in contravention of regulations entails knowledge (James & Son Ltd v Smee 

[1955] 1 QB 78).

Permitting another to drive without insurance is an offence of strict liability (DPP v Fisher [1991] 

Crim LR 787). In other cases, ‘permitting’ may depend on the context (Vehicle Inspectorate v 

Nuttal [1999] 1 WLR 629, HL).

Suff er, allow and cause
These verbs are frequently found in pollution legislation. The meaning given to each is vari-

able so that sometimes the offence is one of strict liability and sometimes not. See Alphacell 

(‘Pollution’, p 183).

4.1.5  Reverse-Onus Due Diligence Defences

Some strict liability offences are provided with a statutory defence which places a burden of 

proof on D to show that he did not act with MR. They are known as reverse-onus defences, eg: 

s28 Misuse of Drugs Act 1971 provides that in offences of producing, supplying or possession 

thinking point 4.10

D organises a public protest outside a weapons factory which blocks the road. A police

offi cer attempts to arrest D by putting his arm around D’s shoulders but D pulls away and 

the offi cer falls over. Has D wilfully committed any offences?
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of controlled drugs it shall be a defence for the accused to prove that he neither knew of nor 

suspected nor had reason to suspect the existence of some fact alleged by the prosecution 

in relation to the offence charged. The Court of Appeal recently held in Unah [2011] EWCA 

Crim 1837 that the defence of reasonable excuse for possession of a false identity document 

contrary to s25(5) Identity Cards Act 2006 might consist of a lack of knowledge of either 

possession or falsity—an extension of the defence.

A ‘due diligence’ defence requires D to show that he has taken reasonable precautions and 

exercised due diligence to prevent the offence in question.

The provision of a due diligence defence implies that the offence is one of strict liability.

4.1.6  Strict Liability under the ECHR

Reverse-onus defences• 

The ECHR and strict liability offences• 

Reverse-onus defences

A trial for a statutory offence requiring D to prove his innocence by means of a defence 

imposing a legal burden of proof would contravene the presumption of innocence. The risk 

is that D could be convicted where he was unable to prove a defence despite there being a 

reasonable doubt as to guilt. It has been estimated that over 40 per cent of trials in the Crown 

Court impose a reverse-onus defence on D (A. Ashworth and M. Blake, ‘The Presumption of 

Innocence in English Criminal Law’ [1996] Crim LR 306).

The House of Lords is unable to state a clear position on reverse-onus defences. It has held 

that sometimes they do offend the presumption of innocence or Article 6 and so impose an 

evidential burden on D on a balance of probabilities not a legal burden of proof beyond all 

reasonable doubt:

R v Lambert [2001] 3 All ER 577—possession of a controlled drug;

AG’s Reference (No 4 of 2002) [2004] UKHL 43—membership of a proscribed organisation 

under s11 Terrorism Act 2000.

On the other hand, the House of Lords has held that on a drink-driving charge, a reverse-onus 

defence requiring D to prove that he was not likely to drive whilst over the limit imposes a 

legal burden of proof: DPP v Sheldrake; AG’s Reference (No 4 of 2002) [2004] UKHL 43). Here 

it was held that the presumption of innocence may be qualifi ed by a reverse-onus provision 

provided it is in pursuance of a legitimate aim and it is proportionate. Each case must be 

considered on all the facts and circumstances.

The ECHR and strict liability off ences

The presumption of innocence should be refl ected in substantive offences so as to prevent 

the conviction of morally innocent people. An offence which imposes strict or absolute liabil-

ity regardless of the lack of MR could contravene Article 6 and Article 5.

R v Lambert [2001] 3 All ER 577—possession of a controlled drug;

AG’s Reference (No 4 of 2002) [2004] UKHL 43—membership of a proscribed organisation 

under s11 Terrorism Act 2000.

key
cases
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The ECtHR has held that strict liability offences do not in themselves contravene the right to a 

fair trial provided they are confi ned within reasonable limits. This is the leading case:

Salabiaku v France ●  (1988) 13 EHRR 379

The applicant who lived in Paris was found in possession of a trunk containing drugs. He was 

charged with illegally importing and smuggling narcotics. The appeal concerned the offence 

of smuggling. Once the prosecution had proved possession of prohibited goods there was no 

defence unless D could prove a specifi c event beyond human control which could not be fore-

seen or averted, something which was clearly likely to be extremely rare. It was argued that the 

offence provided an irrebuttable presumption of liability offering D no chance of a defence:

‘In particular, and again in principle, the Contracting States may, under certain conditions, 
penalise a simple or objective fact as such, irrespective of whether it results from criminal 
intent or from negligence. Examples of such off ences may be found in the laws of Contracting 
States.’

The ECtHR declined to hold that this irrebuttable presumption infringed Article 6(2) provided 

the presumption was exercised within reasonable limits:

‘[I]t requires states to confi ne them within reasonable limits which take account of the impor-
tance of what is at stake and maintain the rights of the defence.’

Therefore, the benefi t of the doubt could be given to a D with a genuine explanation for 

being in possession.

The English courts rely on this case to support the view that Article 6 is only concerned with 

procedural and not substantive fairness. Therefore, provided D is not cast with a legal burden 

of proof, strict liability is not unfair under the Convention. This was confi rmed in the follow-

ing case:

R v G ●  [2008] UKHL 37

D, aged 15, was charged with rape of a child under 13 contrary to s5 Sexual Offences Act 2003 

(SOA): A person commits an offence if a) he intentionally penetrates the vagina, anus or mouth 

of another person with his penis, and b) the other person is under 13. A person guilty of an 

offence under this section is liable, on conviction on indictment, to imprisonment for life.

It was alleged that non-consensual sexual intercourse had taken place in the boy’s bedroom. 

It was admitted that the girl had lied about her age, having told D that she was 15. D’s 

case was that she willingly agreed to sexual intercourse. However, since the offence could 

be committed irrespective of consent or belief as to age, D pleaded guilty and appealed. 

He was given a 12-month detention and training order and was notifi ed on the register 

of sexual offenders. On appeal, it was argued that the prosecution was disproportionate 

because it was accepted that the girl had lied about her age. Had D been convicted under 

s13 SOA (sexual activity with another child) he would not have been labelled as a rapist, 

would have received a lighter sentence and would not have been subject to the notifi cation 

requirements. Therefore, the conviction infringed his rights under Articles 5, 6 and 8 (right 

to privacy).

The Court of Appeal had held that Article 6(2) was concerned with procedural fairness 

not with substantive law. Section 5 was an offence of strict liability and was not therefore 

‘In particular, and again in principle, the Contracting States may, under certain conditions,
penalise a simple or objective fact as such, irrespective of whether it results from criminal
intent or from negligence. Examples of such off ences may be found in the laws of Contracting
States.’

‘[I]t requires states to confi ne them within reasonable limits which take account of the impor-
tance of what is at stake and maintain the rights of the defence.’
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incompatible with the requirements of procedural fairness or the presumption of innocence 

imposed by Article 6. The court further considered that an appropriate sentence would not 

infringe Article 8. The sentence had been disproportionate and a conditional discharge was 

substituted. D appealed to the House of Lords, which dismissed his appeal and unanimously 

agreed with the Court of Appeal on the interpretation of Article 6(2). The substantive law 

is not engaged by Article 6. The main issue of the appeal, however, concerned whether D’s 

rights under Article 8 had been infringed. On this, Lord Hoffmann, Lord Mance and Baroness 

Hale held that they had not.

Baroness Hale:

‘. . . there are positive obligations inherent in an eff ective respect for private and family life. 
These may require the criminal law to provide eff ective protection for those who cannot pro-
tect themselves from the sexual attentions of others, as well as requiring the state to abstain 
from arbitrary interference in the sexual lives of individuals. . .

In eff ect, therefore, the real complaint is that the appellant has been convicted of an off ence 
bearing the label “rape”. Parliament has very recently decided that this is the correct label to 
apply to this activity. In my view this does not engage the article 8 rights of the appellant at all, 
but if it does, it is entirely justifi ed. The concept of private life “covers the physical and moral 
integrity of the person, including his or her sexual life” (X and Y v The Netherlands, para 22). 
This does not mean that every sexual relationship, however brief or unsymmetrical, is worthy 
of respect, nor is every sexual act which a person wishes to perform. It does mean that the 
physical and moral integrity of the complainant, vulnerable by reason of her age if nothing 
else, was worthy of respect. The state would have been open to criticism if it did not provide 
her with adequate protection. This it attempts to do by a clear rule that children under 13 are 
incapable of giving any sort of consent to sexual activity and treating penile penetration as a 
most serious form of such activity. This does not in my view amount to a lack of respect for the 
private life of the penetrating male.

Even supposing that it did, it cannot be an unjustifi ed interference with that right to label the 
off ence which he has committed “rape”. The word “rape” does indeed connote a lack of con-
sent. But the law has disabled children under 13 from giving their consent. So there was no 
consent. In view of all the dangers resulting from under age sexual activity, it cannot be wrong 
for the law to apply that label even if it cannot be proved that the child was in fact unwilling. 
The fact that the appellant was under 16 is obviously relevant to his relative blameworthiness 
and has been refl ected in the second most lenient disposal available to a criminal court. But 
it does not alter the fact of what he did or the fact that he should not have done it. In my view 
the prosecution, conviction and sentence were both rational and proportionate in the pursuit 
of the legitimate aims of the protection of health and morals and of the rights and freedoms 
of others.’

Baroness Hale was primarily concerned with the rights of the victim. ‘Rape’ was not an 

inappropriate term for the offence in question, even when it concerned consensual sexual 

activity between children. The offence was not one of strict liability in relation to the conduct 

involved: intentional penetration.

Lords Hope and Carswell for the minority expressed a different view which focused on the 

rights of the 15-year-old defendant. They asked whether the interference with his Article 8 

rights could be justifi ed as ‘necessary in a democratic society’ and whether the prosecution 

was proportionate given the alternative of a lesser offence under s13 SOA:

‘. . . there are positive obligations inherent in an eff ective respect for private and family life.
These may require the criminal law to provide eff ective protection for those who cannot pro-
tect themselves from the sexual attentions of others, as well as requiring the state to abstain
from arbitrary interference in the sexual lives of individuals. . .

In eff ect, therefore, the real complaint is that the appellant has been convicted of an off ence
bearing the label “rape”. Parliament has very recently decided that this is the correct label to
apply to this activity. In my view this does not engage the article 8 rights of the appellant at all,
but if it does, it is entirely justifi ed. The concept of private life “covers the physical and moral
integrity of the person, including his or her sexual life” (X and Y v The Netherlands, para 22).
This does not mean that every sexual relationship, however brief or unsymmetrical, is worthy
of respect, nor is every sexual act which a person wishes to perform. It does mean that the
physical and moral integrity of the complainant, vulnerable by reason of her age if nothing
else, was worthy of respect. The state would have been open to criticism if it did not provide
her with adequate protection. This it attempts to do by a clear rule that children under 13 are
incapable of giving any sort of consent to sexual activity and treating penile penetration as a
most serious form of such activity. This does not in my view amount to a lack of respect for the
private life of the penetrating male.

Even supposing that it did, it cannot be an unjustifi ed interference with that right to label the
off ence which he has committed “rape”. The word “rape” does indeed connote a lack of con-
sent. But the law has disabled children under 13 from giving their consent. So there was no
consent. In view of all the dangers resulting from under age sexual activity, it cannot be wrong
for the law to apply that label even if it cannot be proved that the child was in fact unwilling.
The fact that the appellant was under 16 is obviously relevant to his relative blameworthiness
and has been refl ected in the second most lenient disposal available to a criminal court. But
it does not alter the fact of what he did or the fact that he should not have done it. In my view
the prosecution, conviction and sentence were both rational and proportionate in the pursuit
of the legitimate aims of the protection of health and morals and of the rights and freedoms
of others.’
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Lord Hope:

‘. . . the creation of an unqualifi ed off ence of this kind carries with it the risk of stigmatising as 
rapists children who engage in a single act of mutual sexual activity. A heavy responsibility 
has been placed on the prosecuting authorities, where both parties are of a similar young age, 
to discriminate between cases where the proscribed activity was truly mutual on the one hand 
and those where the complainant was subjected to an element of exploitation or undue pres-
sure on the other. In the former case more harm than good may be done by prosecuting. . . ‘

Conviction under s5 labels a child as a rapist regardless of consent to sexual intercourse. Can 

this be right? Consent is a defence in adult rape. Should a lesser offence have been substi-

tuted? Should D have even been prosecuted? Parliament clearly intended this offence to carry 

strict liability. But the courts could have decided that it was unfair by reference to Article 6 

and therefore incompatible with the ECHR under s3(1) Human Rights Act 1998. An appeal 

to the ECtHR was dismissed (G v UK [2012] App No 37334/08) on the grounds that it is not 

the Court’s role under Article 6(1) or (2) to dictate the content of domestic law in relation 

to the inclusion of blameworthy states of mind or defences. The Court agreed that Article 8 

was engaged but the legitimate aim of protecting children from premature sexual activity fell 

within the margin of appreciation. The ‘reasonable limits’ of strict liability, particularly con-

cerning the criminalisation of a child for a serious offence where a lesser one was available, 

were not considered.

thinking point 4.11

1   Do you think it is right to divide the presumption of innocence into two halves: 

procedural and substantive?

2.  D, the mother of a child, gets a criminal record when she is convicted and fi ned 

£75 under s444(1) Education Act 1996: If a child of compulsory school age who is a 

registered pupil at a school fails to attend regularly at the school, his parent is guilty of 

an offence. There is no defence. She had done all she could to get her child to attend 

but he was beyond control.

Do you think the offence offends Article 6(2) ECHR? Is the conviction fair? Look at what 

was said in Salabiaku regarding D’s rights and proportionality.

4.1.7  Evaluation: Arguments for and 
against Strict Liability

For:

The argument for strict liability is one of social protection, effi ciency and certainty (1. sexual 

exploitation, drugs, fi rearms, pollution, gambling etc). The argument that society needs 

protecting from certain types of harm is a utilitarian one: that the greatest happiness of 

the greatest number should be protected by the law, even at the risk of convicting a few 

innocent people. It would not in many cases be possible to prove MR if it were required, 

especially in the case of companies, and so the object of promoting public welfare would 

be circumvented.

‘. . . the creation of an unqualifi ed off ence of this kind carries with it the risk of stigmatising as
rapists children who engage in a single act of mutual sexual activity. A heavy responsibility
has been placed on the prosecuting authorities, where both parties are of a similar young age,
to discriminate between cases where the proscribed activity was truly mutual on the one hand
and those where the complainant was subjected to an element of exploitation or undue pres-
sure on the other. In the former case more harm than good may be done by prosecuting. . . ‘

thinking point 4.11

1   Do you think it is right to divide the presumption of innocence into two halves:

procedural and substantive?

2.  D, the mother of a child, gets a criminal record when she is convicted and fi ned 

£75 under s444(1) Education Act 1996: If a child of compulsory school age who is a 

registered pupil at a school fails to attend regularly at the school, his parent is guilty of 

an offence. There is no defence. She had done all she could to get her child to attend 

but he was beyond control.

Do you think the offence offends Article 6(2) ECHR? Is the conviction fair? Look at what 

was said in Salabiaku regarding D’s rights and proportionality.
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Strict liability offences are not real crimes and may in fact be regulated not by police 2. 

prosecution but by regulatory enforcement processes, such as compliance and warning 

notices. Only those who are blameworthy will be prosecuted. But this did not appear to 

assist the Shahs, for instance.

A major philosophical exponent of these offences was Baroness Wootton who would 3. 

have extended strict liability to even more serious crimes on the grounds that the criminal 

law should not primarily be concerned with punishment but with protection. Read the 

following in Crime and the Criminal Law, 2nd edn, 1981, at 46:

‘If, however, the primary function of the courts is conceived as the prevention of forbidden 
acts, there is little cause to be disturbed by the multiplication of off ences of strict liability. If 
the law says that certain things are not to be done, it is illogical to confi ne this prohibition to 
occasions on which they are done from malice aforethought: for at least the material conse-
quences of an action, and the reasons for prohibiting it, are the same whether it is the result 
of sinister malicious plotting, of negligence or of sheer accident. A man is equally dead and his 
relatives equally bereaved whether he was stabbed or run over by a drunken motorist or by 
an incompetent one; and the inconvenience caused by the loss of your bicycle is unaff ected 
by the question whether or not the youth who removed it had the intention of putting it back, 
if in fact he had not done so at the time of his arrest. . . . The conclusion to which this argu-
ment leads is, I think, not that the presence or absence of the guilty mind is unimportant, but 
that mens rea has, so to speak – and this is the crux of the matter – got into the wrong place.
Traditionally, the requirement of the guilty mind is written into the actual defi nition of a crime. 
No guilty intention, no crime, is the rule. . . . If the object of the criminal law is to prevent the 
occurrence of socially damaging actions, it would be absurd to turn a blind eye to those which 
were due to carelessness, negligence or even accident. The question of motivation is in the 
fi rst instance irrelevant.

But only in the fi rst instance. At a later stage, that is to say, after what is now known as convic-
tion, the presence or absence of guilty intention is all-important for its eff ect on the appro-
priate measures to be taken to prevent a recurrence of the forbidden act. The prevention of 
accidental deaths presents diff erent problems from those involved in the prevention of wilful 
murders. The results of the actions of the careless, the mistaken, the wicked and the merely 
unfortunate may be indistinguishable from one another, but each case calls for a diff erent 
treatment.’

J.C. Smith, writing in ‘Responsibility in Criminal Law’ in Bean and Whynes (eds), Barbara 

Wootton, Essays in Her Honour (1986), at 141 suggested that this would mean that all cases 

of forbidden harm would need to be prosecuted if the object of the law was to prevent 

harm rather than punish offenders. The fault test would inevitably creep back into the 

system for it would be futile to invoke the legal process against the person who had acted 

reasonably.

‘A further practical diffi  culty is that the system would put enormous discretion into the hands 
of the sentencer. He would apparently have the same power in law over one who caused death 
accidentally as over a murderer. It is diffi  cult to believe that such a large discretion would be 
tolerable. It would dilute, if not destroy, the criminal law as a moral force and that at a time 
when the decline of religious belief has, as Lady Wootton herself says, created a dangerous 
vacuum. The shift from punishment to prevention may be intended to remove the moral basis 

‘If, however, the primary function of the courts is conceived as the prevention of forbidden
acts, there is little cause to be disturbed by the multiplication of off ences of strict liability. If 
the law says that certain things are not to be done, it is illogical to confi ne this prohibition to
occasions on which they are done from malice aforethought: for at least the material conse-
quences of an action, and the reasons for prohibiting it, are the same whether it is the result
of sinister malicious plotting, of negligence or of sheer accident. A man is equally dead and his
relatives equally bereaved whether he was stabbed or run over by a drunken motorist or by
an incompetent one; and the inconvenience caused by the loss of your bicycle is unaff ected
by the question whether or not the youth who removed it had the intention of putting it back,
if in fact he had not done so at the time of his arrest. . . . The conclusion to which this argu-
ment leads is, I think, not that the presence or absence of the guilty mind is unimportant, but
that mens rea has, so to speak – and this is the crux of the matter – got into the wrong place.
Traditionally, the requirement of the guilty mind is written into the actual defi nition of a crime.
No guilty intention, no crime, is the rule. . . . If the object of the criminal law is to prevent the
occurrence of socially damaging actions, it would be absurd to turn a blind eye to those which
were due to carelessness, negligence or even accident. The question of motivation is in the
fi rst instance irrelevant.

But only in the fi rst instance. At a later stage, that is to say, after what is now known as convic-
tion, the presence or absence of guilty intention is all-important for its eff ect on the appro-
priate measures to be taken to prevent a recurrence of the forbidden act. The prevention of 
accidental deaths presents diff erent problems from those involved in the prevention of wilful
murders. The results of the actions of the careless, the mistaken, the wicked and the merely
unfortunate may be indistinguishable from one another, but each case calls for a diff erent
treatment.’

‘A further practical diffi  culty is that the system would put enormous discretion into the hands
of the sentencer. He would apparently have the same power in law over one who caused death
accidentally as over a murderer. It is diffi  cult to believe that such a large discretion would be
tolerable. It would dilute, if not destroy, the criminal law as a moral force and that at a time
when the decline of religious belief has, as Lady Wootton herself says, created a dangerous
vacuum. The shift from punishment to prevention may be intended to remove the moral basis
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of the law; but if, as some believe, one of the major reasons why people do not commit crimes is 
the sense of guilt which attaches to them, should not the aim be to enhance the sense of guilt 
rather than otherwise? To remove the element of fault is to empty the law of moral content. If 
murder were, in law, no diff erent from accidental death, should we be so inhibited from com-
mitting murder as most of us are?’

The main argument in favour of strict liability is that it can be justifi ed for minor, quasi-

criminal offences where little stigma attaches to conviction.

Against:

1. If D has taken all reasonable care to prevent an offence from occurring, imposing strict 

liability will do nothing to deter offending nor prevent recurrence. If liability is to be 

imposed, even in the absence of negligence, it will not encourage greater vigilance 

since liability will be incurred no matter how much effort and expense has been put into 

preventing accidental harm. Strict liability will therefore achieve nothing that could not 

be achieved without the requirement of negligence. There is no research proving that 

strict liability actually achieves higher standards or greater legal compliance. The courts 

in England and Wales might adopt the principle that all strict liability offences should be 

interpreted as requiring D to prove that he has not been negligent but they decline to do 

so.

2. Strict liability leads to individual unfairness, especially when applied to offences which 

are not minor and which carry a custodial penalty, eg Shah. This is morally unjustifi -

able. The economic or social protection arguments in favour of strict liability cannot 

justify punishment for anything other than minor offences, especially where it leads to 

imprisonment.

3. The presumption of MR is a principle of ‘constitutional importance’ according to the 

House of Lords in B v DPP and should only be displaced where compellingly clear or by 

necessary implication. There is every possibility of a fundamental shift in attitude towards 

strict liability by this case but whether this will prove to be the case remains to be seen. 

The recent House of Lords decision in G and the fi rearms cases of Deyemi and Zahid (‘The 

Exception to Mens Rea’, p 186) suggest that change may be slow in coming.

4. The Law Commission in ‘Criminal Liability in Regulatory Contexts’ (CP No 195, August 

2010) recommends that civil law should be used as the primary means of promoting 

regulatory objectives. The criminal law should be reserved for behaviour which deserves 

the stigma of criminal conviction because their conduct is seriously reprehensible, risks 

serious harm or demonstrates moral failing.

An offence whic• h is silent on MR carries a presumption of MR.

MR may be rebutted by: express terms or by necessary implication, parliamentary intention, • 

social concern, where the offence is not truly criminal or for law enforcement.

An offence may indicate a mental element but there is little consistency in interpretation.• 

Many strict liability offences are provided with due diligence defences.• 

You should be familiar with the arguments for and against strict liability.• 

of the law; but if, as some believe, one of the major reasons why people do not commit crimes is
the sense of guilt which attaches to them, should not the aim be to enhance the sense of guilt
rather than otherwise? To remove the element of fault is to empty the law of moral content. If 
murder were, in law, no diff erent from accidental death, should we be so inhibited from com-
mitting murder as most of us are?’

An offence whic• h is silent on MR carries a presumption of MR.

MR may be rebutted by: express terms or by necessary implication, parliamentary intention, •

social concern, where the offence is not truly criminal or for law enforcement.

An offence may indicate a mental element but there is little consistency in interpretation.•

Many strict liability offences are provided with due diligence defences.•

You should be familiar with the arguments for and against strict liability.•
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 4.2 Corporate Liability
4.2.1 Introduction: What is a Corporation?• 

4.2.2 Vicarious Liability• 

4.2.3 Direct Corporate Liability• 

4.2.4 Evaluation• 

Tesco v Nattrass [1972] AC 153—the Identifi cation Doctrine;

Meridian Global Funds Management Asia Ltd [1995] 3 All ER 918—the attribution 

principle;

R v St. Regis Paper Company Ltd [2011] EWCA Crim 2527—confi rmation of the identifi ca-

tion principle;

P & O Ferries [1990] 93 Cr App R 72—the Identifi cation Doctrine presents a barrier to 

corporate manslaughter;

Kite v OLL Ltd [unreported]—corporate manslaughter conviction of sole director;

AG’s Reference (No 2 of 1999) [2000] 2 Cr App R 207—individual guilt is required before 

conviction of a company for gross negligence manslaughter.

4.2.1  Introduction: What is a Corporation?

A corporation can be a limited company, a body incorporated by statute or under Royal 

Charter, an incorporated body formed to run a nationalised industry or a local authority. It 

is legally distinct from its members. It has legal personality, although no physical existence. 

It can sue and be sued, enter contracts and hold property. An unincorporated association 

such as a partnership, trust or government department can incur liability for acts/omissions 

to the same extent as a person under statutory crimes (Interpretation Act 1898). The term 

‘corporate liability’ will refer to both corporations and unincorporated bodies.

Many of the strict liability cases examined above involved corporate defendants where there is 

usually little diffi culty in securing a conviction for there is no requirement to prove MR once the 

AR has been established. It is more diffi cult to attribute liability to a corporation where the strict 

liability offence contains an MR element such as knowledge or wilfulness. The usual means of 

conviction is vicariously, where the employing company will be made liable for the acts of its 

employees or where knowledge of an employee will be attributed to the employer.

It is extremely diffi cult to prove recklessness, gross negligence or intention against a cor-

poration in the more serious crimes. Direct liability is therefore very hard to establish. 

Historically, MR developed in accordance with an individual notion of criminal responsibil-

ity meaning that an individual must be found to have committed the AR of an offence 

with MR. This is ill-suited to corporate crime unless the company is small. Large corpora-

tions are able to hide behind their veil of incorporation. The government has however 

recently acceded to several years of pressure and enacted the Corporate Manslaughter 

Tesco v Nattrass [1972] AC 153—the Identifi cation Doctrine;

Meridian Global Funds Management Asia Ltd [1995] 3 All ER 918—the attribution 

principle;

R v St. Regis Paper Company Ltd [2011] EWCA Crim 2527—confi rmation of the identifi ca-

tion principle;

P & O Ferries [1990] 93 Cr App R 72—the Identifi cation Doctrine presents a barrier to 

corporate manslaughter;

Kite v OLL Ltd [unreported]—corporate manslaughter conviction of sole director;

AG’s Reference (No 2 of 1999) [2000] 2 Cr App R 207—individual guilt is required before 

conviction of a company for gross negligence manslaughter.

key
cases
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and Corporate Homicide Act 2007 which enables organisations to be prosecuted in 

respect of corporate liability for manslaughter. Corporations will still be able to avoid 

criminal responsibility for other serious crimes except in respect of regulatory or quasi-

regulatory offences.

4.2.2  Vicarious Liability

Delegation and offences of mens rea/negligence• 

Attribution: offences of strict liability• 

Limitations on vicarious liability• 

Vicarious liability means making one person liable for an offence committed by another. It 

is the most common way of obtaining a civil judgment against an employer for employee 

negligence. An employer will be vicariously liable for the unlawful acts and omissions of 

his employees committed in the performance of an employee’s contract of employment. 

A corporation will be directly criminally liable for crimes which it has actually commit-

ted or in which it has participated. Vicarious liability does not generally exist in crimi-

nal law subject to two exceptions regarding corporate compliance with public welfare 

legislation:

The delegation principle:•  vicarious liability will apply in the case of offences of mens rea 

or negligence.

The attribution principle:•  the act of the employee can be regarded as the act of the 

employer in law. This applies to statutory offences of strict liability.

 Delegation and off ences of mens rea/negligence

A corporation will be liable for an offence committed by a junior employee in the course of 

employment but only where management responsibility has been completely transferred 

from the senior manager to another person or employee. Most of the cases are concerned 

with licensing and require knowledge.

The principle can be readily understood from the following case:

Allen v Whitehead ●  [1930] 1 KB 211 KINGS BENCH DIVISION

D was the leaseholder of a café and received the profi ts. He employed a manager and visited 

the café periodically. He received a written warning from the police concerning prostitutes 

meeting in his café. He instructed the manager not to allow any prostitutes into the café 

and put a notice on the door. On eight consecutive days the manager allowed prostitutes 

to remain on the premises between 8pm and 4am. D was charged under s44 Metropolitan 

Police Act 1839 with ‘knowingly permitting or suffering prostitutes or persons of notori-

ously bad character to meet together and remain in a place where refreshments are sold 

and consumed’. It was held that D’s ignorance was no defence. The offence could only be 

committed by the person who shall ‘have or keep’ the house. This could only mean D and 

not the manager otherwise the purposes of the legislation would be frustrated. The acts of 

the manager and MR could be imputed to D because management of the house had been 

delegated.

However, delegation may not always be easy to identify because of the following case:
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Vane v Yiannopoullos ●  [1965] AC 486 HOUSE OF LORDS

The licensee of a restaurant was on one fl oor whilst a waitress was on another. Contrary 

to instructions, she served two alcoholic drinks to people who did not order a meal. The 

licensee was charged with ‘knowingly selling intoxicating liquor to persons to whom he was 

not permitted to sell contrary to s22(1)(a) Licensing Act 1961’. His acquittal was confi rmed 

on the basis that delegation required the handing over of all effective management of the 

premises. The licensee had merely given the waitress authority to sell alcohol and there had 

been no delegation of authority to manage the business. There had to be a complete delega-

tion of authority to another for management of the premises. Neither was he absent from 

the premises. The House confi rmed that if a requirement of knowledge made the legislation 

harder to enforce, then the problem lay with Parliament.

Attribution: off ences of strict liability

Here, the act of the employee can be regarded as the act of the employer in law. The fact that 

management may have been transferred is irrelevant. Both Alphacell and Shah were decided 

on this principle. Whether a corporation will be vicariously liable depends on the construction 

of the statute.

Coppen v Moore (No 2) ●  [1898] 2 QB 306 COURT OF APPEAL

D owned six shops in which he sold American hams. He gave strict instructions to his 

branch managers that they were to be sold as breakfast hams and not according to their 

place of origin. In the absence and without the knowledge of either D or the branch man-

ager, an assistant of one shop sold some of the ham as ‘Scotch’ ham. This was an offence 

under the Merchandise Marks Act 1887: selling goods to which a false trade description 

is applied.

It was held by the Court of Appeal that if actual knowledge had been required, the legislation 

could not have been enforced. On the basis of civil law principles of sale of goods D remained 

the seller, being the owner of the ham, though not the actual salesman. The delegation prin-

ciple was not employed. D was liable vicariously.

Limitations on vicarious liability

There are two limitations:

The employee has to be acting within the scope of his employment or, if an agent, within 1. 

the scope of authorisation.

An employer will not be liable for inchoate offences committed by employees, ie aiding, 2. 

abetting or attempting an offence.

4.2.3  Direct Corporate Liability

The Identifi cation Doctrine (or alter ego principle)• 

Corporate manslaughter• 

The Corporate Manslaughter and Corporate Homicide Act 2007• 
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The Identifi cation Doctrine (or alter ego principle)

In order to convict an individual of a criminal offence, it must be proved that they committed 

the AR with MR. The same applies to a corporation. A corporation is regarded in law as a legal 

person but obviously it can only think and act through its board of directors or controlling 

senior managers. In law, they are identifi ed as the corporation. It is only their acts, as opposed 

to the acts of subordinate staff, which are identifi ed as being the acts of the corporation. 

Therefore, if a crime is committed by a senior manager with MR, the corporation can also 

be made liable. If fault lies lower down the management level, the corporation will escape 

conviction.

Corporate liability is dependent on liability being established against an individual so that if 

there is no prosecution against a senior manager or if that person is acquitted, there can be 

no conviction against the corporation, no matter how negligent or reckless the management 

may have been. This is known as the ‘Identifi cation Doctrine’. The identifi cation doctrine 

did not emerge until 1944. Before then corporations could not be convicted of serious MR 

crimes. Until the Corporate Manslaughter and Corporate Homicide Act 2007 (‘Corporate 

manslaughter’, p 209) the identifi cation doctrine was the only means of convicting a corpora-

tion of a serious offence.

Lord Denning in the House of Lords case of Bolton (Engineering) Co. Ltd. v T.J. Graham & Sons 

Ltd [1957] 1 QB 159 described a company in this way:

‘A company may be likened to a human body with a brain, nerve centre which controls what 
it does and hands which hold the tools. The state of mind of the managers representing the 
directing mind of the company is treated by the law as the state of mind of the company.’

You might imagine that on this basis, only small corporations, with one or two directors, 

could ever be directly criminally liable. The larger the corporation, the less likely it is to be 

found guilty. This is indeed the case:

Tesco Supermarkets Ltd v Nattrass ●  [1972] AC 153 HOUSE OF LORDS

Tesco was charged under s24(1) Trade Descriptions Act 1968 for advertising items for sale 

at the wrong price. The employee responsible was the branch manager. Tesco had over 800 

branches at the time. The company raised a defence in s24(1) that the offence was due to 

the act/default of another (the branch manager) and that it had exercised due diligence. The 

question was whether the branch manager was independent of the corporation, and there-

fore another person, or an employee identifi ed with the corporation whose actions were 

those of the corporation itself. The corporation was convicted and appealed.

It was held that the branch manager was another person and thus the defence ought to have 

succeeded. The branch manager represented the hands of the corporation not its brain.

Lord Reid:

‘[A corporation] must act through living persons, though not always one and the same person. 
Then the person who acts is not speaking or acting for the company. He is acting as the com-
pany and his mind which directs his acts is the mind of the company. There is no question of 
the company being vicariously liable. He is not acting as a servant, representative, agent or 
delegate . . . if it is a guilty mind then that guilt is the guilt of the company.’

‘A company may be likened to a human body with a brain, nerve centre which controls what
it does and hands which hold the tools. The state of mind of the managers representing the
directing mind of the company is treated by the law as the state of mind of the company.’

‘[A corporation] must act through living persons, though not always one and the same person.
Then the person who acts is not speaking or acting for the company. He is acting as the com-
pany and his mind which directs his acts is the mind of the company. There is no question of 
the company being vicariously liable. He is not acting as a servant, representative, agent or
delegate . . . if it is a guilty mind then that guilt is the guilt of the company.’
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The identifi cation doctrine fails to take account of the fact that corporations may be complex 

organisations which conduct their activities according to policies, cultures, rules, habits and 

customs. An offence may be committed by an employee at any level through failure of the 

corporation in any of these respects. An employee is acting by virtue of his position within the 

corporation although not in law as the corporation. An individual senior manager of a large cor-

poration is unlikely to have knowledge of all operational matters or the acts/defaults of employ-

ees yet the corporation cannot be made legally responsible in the absence of such knowledge. 

Tesco might have been held liable under the delegation principle but this was not referred to.

As C. Wells states in ‘Corporations: Culture, Risk and Criminal Liability’ [1993] Crim LR, at 551:

‘Business corporations represent a distinct and powerful force at global, national and regional 
levels and they wield enormous economic power. The legal structure within which they oper-
ate largely serves their interests, corporate personality protects their owners from the full 
consequences of failure, and the regulation to which they are subject assumes their benefi -
cence . . . Problems arise in applying responsibility to corporations for the very reason that 
they are not human individuals. Contemporary preoccupation with the notion that responsi-
bility derives from and attaches to the autonomous individual renders us bereft of conceptual 
tools with which to confront corporate accountability. . . . If corporations are to be brought 
within criminal responsibility, the argument should be a normative one not a linguistic one. 
The relationship between language, concept and culture is not static and I think this helps to 
explain how there can be at one and the same time a call for more corporate blame and yet an 
ill-equipped legal vocabulary with which to achieve that.’

The identifi cation doctrine prevents the successful prosecution of a company for any 

offence of knowledge or one with a defence of lack of knowledge or due diligence. It 

would always be possible for a director to argue that he had no knowledge of the conduct 

in question at ground level. Over the years however there has been a slow transition in 

judicial attitudes to the conviction of companies for regulatory crimes. Tesco was success-

fully prosecuted in 1993:

Tesco Stores Ltd v Brent LBC ●  [1993] 3 ALL ER 138 QUEEN’S BENCH DIVISION

The store was charged with an offence of selling an ‘18’ only video to a child. There was a 

defence if D had reasonable grounds to believe the purchaser was over 18. Tesco argued 

that its controlling offi cers had no means of knowing the age of the purchaser and that the 

knowledge of the check-out assistant (who knew, in fact, that the purchaser was under-age) 

was irrelevant. It was held that the argument was absurd since, on that basis, a company 

would never be guilty of this crime. The case was dealt with under the principles of vicarious 

liability rather than the identifi cation model.

This approach was continued in:

 Meridian Global Funds Management Asia Ltd v The Securities Commission ●  [1995] 3 
ALL ER 918 PRIVY COUNCIL

The chief investment offi cer of Meridian, a Hong Kong investment company, improperly pur-

chased a substantial stake in a publicly listed New Zealand company in order to gain control of 

it. The transaction was recorded in the accounts but was hidden from the managing director. 

‘Business corporations represent a distinct and powerful force at global, national and regional
levels and they wield enormous economic power. The legal structure within which they oper-
ate largely serves their interests, corporate personality protects their owners from the full
consequences of failure, and the regulation to which they are subject assumes their benefi -
cence . . . Problems arise in applying responsibility to corporations for the very reason that
they are not human individuals. Contemporary preoccupation with the notion that responsi-
bility derives from and attaches to the autonomous individual renders us bereft of conceptual
tools with which to confront corporate accountability. . . . If corporations are to be brought
within criminal responsibility, the argument should be a normative one not a linguistic one.
The relationship between language, concept and culture is not static and I think this helps to
explain how there can be at one and the same time a call for more corporate blame and yet an
ill-equipped legal vocabulary with which to achieve that.’
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Meridian was prosecuted under NZ securities legislation for failure to disclose details of the 

controlling investment. The question was whether the knowledge of the investment offi cer 

could be attributed to the company. It was held that the knowledge of the person whom the 

company had authorised to purchase shares should count as the knowledge of the company 

even though the investment offi cer had deliberately hidden the knowledge of the purchase 

from the managing director.

Lord Hoffmann stated that the identifi cation model of liability was not always appropriate 

and was one subcategory of a broader rule of attribution. The constitution of the company 

and company law provided the primary rules for attributing knowledge to a company. The 

acts of those having the authority to bind the company in its constitution will prima facie 

bind the company as intended. Secondary rules are provided by general principles such as the 

law of agency or vicarious liability. There is no single rule and each case should be independ-

ently considered. Sometimes, actual knowledge will be required by the board of directors. 

Elsewhere, knowledge by more junior staff will be suffi cient. Lord Hoffmann’s interpretation 

of attribution was however rejected by the Court of Appeal in R v St. Regis Paper Company Ltd 

[2011] EWCA 2527 which permitted a company to escape liability for the intentional falsifi ca-

tion of records by its technical manager contrary to regulation 32(1)(g) Pollution Prevention 

and Control (England and Wales) Regulations 2000. The decision would not appear to take 

into account that the offence was aimed at ‘the permit holder’, ie the company, which can 

only act through its employees. A Supreme Court decision is required to clarify whether com-

panies should be bound by legislation in such circumstances.

Corporate manslaughter

The fi rst prosecution for corporate manslaughter was in 1927 but it was unsuccessful. A 

mining company had electrifi ed its fences to prevent miners getting coal during the 1926 

general strike and one person was killed (R v Cory Bros Ltd [1927] 1 KB 810). Industrialisation 

and international communication since then has changed the nature of corporations. Now, 

by virtue of their scale and the hazardous nature of their undertakings, corporations have the 

potential to cause wide-scale harm to property and the environment and to infl ict serious 

injury or death to individuals.

However, there have only been less than 40 successful prosecutions for manslaughter against 

companies in this country. The companies were all small-scale and in all but one, a director 

was also convicted. Consider these death tolls from the following disasters, and the need for 

corporate criminal accountability will become clear:

1987: Kings Cross Underground fi re: 31

1987: Herald of Free Enterprise (capsizing of the P&O cross-channel ferry): 192

1984–1994: Channel tunnel construction: 6

1988: Sinking of Thames pleasure cruiser (Marchioness): 51

Rail disasters:

1997: Southall: 7 + 150 injuries

1999: Paddington: 31 + 400 injuries

2000: Hatfi eld: 4 + 102 injuries

2002: Potters Bar: 7 + 70 injuries

2007: Cumbria: 1 + 5 injuries.
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If you add to this the number of people killed at work annually, the scale of the problem 

multiplies:

2000/1: 295 deaths + 27,303 serious injuries

2002/3: 226 deaths + 28,426 serious injuries

2005/6: 212 deaths + 146,076 serious injuries.

2006/7: 241 deaths + 141,350 serious injuries

2009/10: 152 deaths + 121,430 serious injuries

Since 1992, over 1000 workers in the construction industry alone have lost their lives 

accounting for 30 per cent of all the deaths at work in 2004. These casualties are over-

whelmingly the result of company neglect but they are recorded annually by the Health and 

Safety Executive (HSE) as accidents. The fi gures do not include deaths from work-related 

illnesses such as mesothelioma, occupational cancers and lung diseases: 2005/6: 1,969 

(www.hse.gov.uk/statistics/index.htm). The HSE estimates that up to 90 per cent of deaths 

are preventable.

The identifi cation doctrine was a legal barrier to prosecuting a company for homicide. This 

was a serious gap in the law since senior management decide how to allocate resources 

to health and safety and only they, as the controlling mind of any corporation, can be held 

accountable. The HSE has identifi ed management failure as the cause of 70 per cent of 

deaths and major injuries in the workplace.

The aim of the Corporate Manslaughter and Corporate Homicide Act 2007 was to overcome 

the identifi cation doctrine in relation to manslaughter but not other serious offences. A seri-

ous shortcoming of the Act, however, is that it does not permit the prosecution of individual 

directors for assisting manslaughter. We will briefl y consider relevant case law in order to 

understand why the Act was necessary.

Until the following case, it was thought that a company could not be convicted of homicide:

The ‘Herald of Free Enterprise’ Case

This case involved the prosecution of the shipping company, P&O, and seven employ-

ees for reckless manslaughter. P&O ran a cross-channel ferry service between Dover and 

Belgium. One stormy night in 1987, the Herald of Free Enterprise cross-channel ferry set 

sail from the port of Zeebrugge with the bow doors open. The ship took on water and 

quickly capsized, with the loss of 192 lives. There was no means by which the captain on 

the bridge of the ship could know whether the door was open or shut before setting sail. 

On the night in question, the assistant bosun, whose job it was to shut the doors, had 

fallen asleep. The Chief Offi cer, who had responsibility to ensure the doors were shut, had 

failed to do so.

A coroner’s court held that the deaths amounted to unlawful killings. Normally, there 

would be a criminal prosecution following such a verdict but the coroner held that a 

corporation could not be indicted for manslaughter. An application for judicial review of 

the coroner’s fi nding was made in the Divisional Court (R v HM Coroner for East Kent, 

ex parte Spooner & Ors (1989) 88 Cr App R 10). Judicial review was refused but Lord 

Bingham stated that a corporation could be convicted of manslaughter on appropriate 

facts.

www.hse.gov.uk/statistics/index.htm
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In the interim, the government set up a Department of Transport inquiry into the disaster. 

The Sheen Report concluded in 1987 that although at fi rst sight responsibility for the deaths 

appeared to lay with those employees on the ship in control of the bow doors, cardinal fault lay 

with the board of directors who failed to apply their minds to the question of what orders were 

required to ensure the safety of the ship. Employees worked long shifts. More than one captain 

had complained of the need for indicator lights on the bridge of the ship. There had been a fail-

ure of management which was ‘infected with the disease of sloppiness from top to bottom’.

Two directors, a senior manager, the captain, assistant bosun, Master and chief offi cer and 

the company were subsequently charged with reckless manslaughter which at the time was 

defi ned as Caldwell recklessness:

R v P&O Ferries Ltd ●  (1990) 93 CR APP R 72 CENTRAL CRIMINAL COURT

There were three hurdles for the prosecution to overcome in respect of the company:

Could a company commit manslaughter?1. 

Who were the directing minds of the company?2. 

Had the company failed to think about a serious and obvious risk of harm?3. 

Turner J:

‘Since the nineteenth century there has been a huge increase in the numbers and activities of 
corporations whether nationalised, municipal or commercial, which enter the private lives of 
all or most of “men and subjects” in a diversity of ways. A clear case can be made for imputing 
to such corporations social duties including the duty not to off end all relevant parts of the 
criminal law. By tracing the history of the cases decided by the English Courts over the period 
of the last 150 years, it can be seen how fi rst tentatively and, fi nally, confi dently the Courts 
have been able to ascribe to corporations a “mind” which is generally one of the essential 
ingredients of common law and statutory off ences. Indeed, it can be seen that in many Acts 
of Parliament the same concept has been embraced. The parliamentary approach is, perhaps, 
exemplifi ed by section 18 of the Theft Act 1968 which provides for directors and managers of 
a limited company to be rendered liable to conviction if an off ence under section 15,16 or 17 
of the Act is proved to have been committed – and I quote: “with the consent, connivance of 
any director, manager, secretary . . . purporting to act in such capacity, then such director, 
manager or secretary shall be guilty of the off ence.” Once a state of mind could be eff ectively 
attributed to a corporation, all that remained was to determine the means by which that state 
of mind could be ascertained and imputed to a non-natural person. That done, the obstacle to 
the acceptance of general criminal liability of a corporation was overcome. . . . Suffi  ce it that 
where a corporation, through the controlling mind of one of its agents, does an act which ful-
fi ls the prerequisites of the crime of manslaughter, it is properly indictable for the crime of 
manslaughter. . . .’

However, the case was dismissed even before the end of the prosecution case. Turner J found 

there was no case to answer for two reasons:

The Identifi cation Doctrine1. : No offi cial who constituted the controlling mind of the com-

pany was reckless through having suffi cient knowledge to support a conviction. He did 

not accept that there was any evidence that the risk of sailing with the bow doors open 

was serious or obvious to any one of them.

‘Since the nineteenth century there has been a huge increase in the numbers and activities of 
corporations whether nationalised, municipal or commercial, which enter the private lives of 
all or most of “men and subjects” in a diversity of ways. A clear case can be made for imputing
to such corporations social duties including the duty not to off end all relevant parts of the
criminal law. By tracing the history of the cases decided by the English Courts over the period
of the last 150 years, it can be seen how fi rst tentatively and, fi nally, confi dently the Courts
have been able to ascribe to corporations a “mind” which is generally one of the essential
ingredients of common law and statutory off ences. Indeed, it can be seen that in many Acts
of Parliament the same concept has been embraced. The parliamentary approach is, perhaps,
exemplifi ed by section 18 of the Theft Act 1968 which provides for directors and managers of 
a limited company to be rendered liable to conviction if an off ence under section 15,16 or 17
of the Act is proved to have been committed – and I quote: “with the consent, connivance of 
any director, manager, secretary . . . purporting to act in such capacity, then such director,
manager or secretary shall be guilty of the off ence.” Once a state of mind could be eff ectively
attributed to a corporation, all that remained was to determine the means by which that state
of mind could be ascertained and imputed to a non-natural person. That done, the obstacle to
the acceptance of general criminal liability of a corporation was overcome. . . . Suffi  ce it that
where a corporation, through the controlling mind of one of its agents, does an act which ful-
fi ls the prerequisites of the crime of manslaughter, it is properly indictable for the crime of 
manslaughter. . . .’
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The Caldwell Test2. : He stated that there was no evidence that a reasonably prudent marine 

operator would or should have recognised the obvious and serious risk of open door 

sailing.

On the one hand, the decision was understandable: the service had run for over seven years 

with over 60,000 uneventful sailings but it was still surprising in view of the conclusions 

of the government inquiry that the company had been more at fault than the employees. 

Further, the lack of foresight of the risk of harm by a particular employee only represented 

one approach to risk assessment.

C. Wells in ‘Culture, Risk and Criminal Liability’ [1993] Crim LR 551:

‘This reveals a uni-dimensional approach to risk. As already suggested, frequency of past 
occurrences is only one aspect of risk assessment. It is important to know the risk of some 
hazards even though there are few or even no precedents. It would be inappropriate to wait 
for a nuclear core meltdown before attempting to assess the risk that one might occur. Thus, 
account has to be taken of the second form of prediction based on known antecedent risks. 
To conclude that a ferry company is not reckless because it did not consider the possibility of 
capsize if one of its ships sailed with its doors open is to ask the wrong question. What should 
be relevant is whether it is reasonable to expect a ferry company to have considered open-
door sailing as a potential hazard.’

Nevertheless, Turner J did recognise that it was legally possible to prosecute a company for 

manslaughter.

The company had spent £1 million and had employed 14 counsel in its defence. It had called 

138 witnesses, only 66 of whom were heard. The inequality of resources between prosecu-

tor and defendant in this case was obvious. As C. Wells pointed out in ‘Law Commission on 

Involuntary Manslaughter’ Crim LR [1996], at 552:

‘If there is one lesson from the P&O and other corporate killing sagas, it is that corporate 
defendants are highly motivated and well placed to exploit the metaphysical gap between “the 
company” and its members.’

Did the judge ask the right question? Would it not have been more appropriate to ask 

whether, if the ship had sailed with its bow door open, there would have been a serious and 

obvious risk of harm?

A conviction might have been obtained via the ‘aggregation’ principle: that looking at the 

controlling minds of the company collectively and aggregating their knowledge, MR could be 

established. This had been argued by the prosecution. But guilt is personal and one cannot 

be guilty by association. You cannot add one innocent mind to another in order to come up 

with a guilty mind.

Shortly after the failed prosecution, the House of Lords revived the offence of gross negli-

gence manslaughter in the case of Adomako [1995] 1 AC 171. For a while it was thought that 

corporate manslaughter prosecutions might be more successfully achieved by this route but 

hope was short-lived. There was only one successful case. In R v Kite & OLL Ltd (Unreported) 

8 December 1994 Winchester Crown Court, the sole director of an educational outdoor 

adventure company for school-children and the company were convicted of the manslaugh-

ter of four teenagers in a canoeing tragedy at Lyme Bay in March 1993. He had ignored storm 

warnings on the day and also previous warnings regarding low health and safety standards 

‘This reveals a uni-dimensional approach to risk. As already suggested, frequency of past
occurrences is only one aspect of risk assessment. It is important to know the risk of some
hazards even though there are few or even no precedents. It would be inappropriate to wait
for a nuclear core meltdown before attempting to assess the risk that one might occur. Thus,
account has to be taken of the second form of prediction based on known antecedent risks.
To conclude that a ferry company is not reckless because it did not consider the possibility of 
capsize if one of its ships sailed with its doors open is to ask the wrong question. What should
be relevant is whether it is reasonable to expect a ferry company to have considered open-
door sailing as a potential hazard.’

‘If there is one lesson from the P&O and other corporate killing sagas, it is that corporate
defendants are highly motivated and well placed to exploit the metaphysical gap between “the
company” and its members.’
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from staff. The teenagers had been inadequately clothed and equipped for capsize and died 

from hypothermia.

In 1988 a private prosecution was unsuccessfully attempted following the deaths of 51 young 

people killed whilst on a Thames pleasure cruiser, the Marchioness, which had been ploughed 

down one night by a large dredger. A Ministry of Transport inquiry was inconclusive regard-

ing responsibility and no offi cial prosecution took place for anything other than a technical 

charge against the master of the dredger for failing to maintain a proper lookout.

In the 1990s following privatisation of the railways, three disastrous train crashes in England 

caused unprecedented loss of life and injury. The identifi cation principle again prevented a 

single successful prosecution of manslaughter.

AG’s Reference (No 2 of 1999) ●  [2000] 2 CR APP R 207 COURT OF APPEAL

In 1997 a high-speed train from Swansea crashed into a freight train at Southall. Seven peo-

ple were killed and others were injured. The driver had driven through two yellow warning 

signals and a red stop signal. He was packing his bags at the time. The operator of the train, 

Great Western Trains, was indicted with seven counts of manslaughter. The alleged gross 

negligence consisted of allowing the train to operate without either the Automatic Warning 

System which would have warned the driver that he had driven through a yellow light, or the 

Automatic Train Protection which would have automatically halted the train. Both systems 

were installed on the train but neither was operational. The trial judge had held that it was 

a condition precedent to a conviction for gross negligence manslaughter that a guilty mind 

be proved and that a corporation could only be convicted via the guilt of a human being 

with whom it could be identifi ed. No trial took place regarding manslaughter but the com-

pany pleaded guilty to Health and Safety at Work Act offences. The prosecution appealed. 

Although the Court of Appeal held that a company could be convicted of manslaughter by 

gross negligence in the absence of evidence as to D’s state of mind, it could not be convicted 

in the absence of evidence establishing the guilt of an identifi ed human individual.

Rose LJ:

‘In our judgment, unless an identifi ed individual’s conduct, characterisable as gross criminal 
negligence, can be attributed to the company the company is not, in the present state of the 
common law, liable for manslaughter. . . . Indeed, Lord Hoff mann’s speech in Meridian, in fash-
ioning an additional special rule of attribution geared to the purpose of the statute, proceeded 
on the basis that the primary ‘directing mind and will’ rule still applies, although it is not deter-
minative in all cases. In other words, he was not departing from the identifi cation theory but 
reaffi  rming its existence. . . .’

The Court of Appeal rejected Lord Hoffmann’s liberal approach to the identifi cation doctrine 

in Meridian.

The Criminal Law Review commentary states that it has been clear from the beginning of the 

modern development of corporate liability that a corporation may be held liable for breach 

of duty imposed on it personally, although no individual is guilty. There was no doubt that 

under the ordinary laws of negligence an employer is under a duty to establish a safe system 

of work. If that does not happen, the duty is breached. Fault may not lie with an individual. 

It is right to say that where a subjective state of mind has to be proved, it is not possible 

‘In our judgment, unless an identifi ed individual’s conduct, characterisable as gross criminal
negligence, can be attributed to the company the company is not, in the present state of the
common law, liable for manslaughter. . . . Indeed, Lord Hoff mann’s speech in Meridian, in fash-
ioning an additional special rule of attribution geared to the purpose of the statute, proceeded
on the basis that the primary ‘directing mind and will’ rule still applies, although it is not deter-
minative in all cases. In other words, he was not departing from the identifi cation theory but
reaffi  rming its existence. . . .’
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to aggregate the knowledge of several people to produce MR. But gross negligence man-

slaughter is concerned with unreasonable conduct not states of mind and there is no reason 

why cumulative failures of different senior managers should not be aggregated so as to con-

vict the company. The identifi cation principle need not be a barrier to conviction.

Five directors and Railtrack were prosecuted in October 2004 for gross negligence man-

slaughter and health and safety offences following the Hatfi eld train derailment in which 

four people died. Railtrack and its contractors, Balfour Beatty, had failed to repair a broken 

rail. The accident was described as a disaster waiting to happen with the company adopting 

a cavalier approach to the safety of the public. The case collapsed against directors because 

the prosecution were unable to prove that they had consented or connived in the failure to 

mend the track. Health and safety prosecutions succeeded against each company. The trial 

judge commented that Balfour Beatty had been responsible for ‘one of the worst examples of 

sustained industrial negligence in a high risk industry I have ever seen’. It was fi ned £7.5 mil-

lion (R v Balfour Beatty Infrastructure Services Ltd [2006] EWCA Crim 1586), a small amount 

compared to its profi ts for 2004 which were £107 million with reserves of £300 million. 

Network Rail (which inherited the liabilities of Railtrack) was fi ned £3.5 million.

Network Rail was fi ned £4 million for breaches of health and safety offences on 30 March 

2007 after admitting partial responsibility for the 1999 Paddington train crash. A Thames 

Train had driven through a red signal and collided head-on with a First Great Western train 

from Cheltenham to Paddington Station. A huge fi reball engulfed the two trains as a result 

of the impact. The signal was faulty and drivers’ warnings had been repeatedly ignored by 

Railtrack (now Network Rail). A public inquiry chaired by Lord Cullen did not blame the local 

train driver alone. Instead, it identifi ed ‘lamentable failings’ of both Railtrack and Thames 

Trains. The regulatory breaches included inadequate signal sighting distance, the obscuring 

of part of a signal and failure to carry out risk assessments or investigations following six 

other incidents between 1996 and 1998 in relation to the same signal. No individual director 

was prosecuted and there was no separate charge of manslaughter.

Network Rail and Jarvis Rail admitted joint liability for a train derailment at Potters Bar in 

which seven people were killed in 2002. Jarvis was originally contracted by Railtrack to main-

tain the line. Inspection and maintenance failures to the track points were the cause of the 

crash. Jarvis at fi rst attempted to blame a saboteur with ‘informed’ engineering knowledge 

but later withdrew the claim. However, before the prosecutions could be initiated, Jarvis’s rail 

division went into administration and the proceedings against it were dropped. Network Rail 

was fi ned £3 million in May 2011. The fi ne was underwritten by the state which subsidises 

the company.

The Corporate Manslaughter and Corporate Homicide Act 2007

The Act was the result of 10 years of political pressure on the government and largely came 

into force in April 2008. It was preceded in 1996: ‘Legislating the Criminal Code: Involuntary 

Manslaughter’ (Law Com No 237) and 2000: Home Offi ce Consultation Document: 

‘Reforming the law on involuntary manslaughter: the government’s proposals’. The Act sub-

stantially replicates the latter.

Corporate manslaughter in England, and corporate homicide in Scotland, will be committed 

where death was the result of the way in which an organisation’s activities were managed or 

organised amounting to a gross breach of a relevant duty of care owed to the deceased:
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1 The off ence

(1) An organisation to which this section applies is guilty of an off ence if the way in which its 
activities are managed or organised—

(a) causes a person’s death, and

(b)  amounts to a gross breach of a relevant duty of care owed by the organisation to the 
deceased.

(2) The organisations to which this section applies are—

(a) a corporation;

(b) a department or other body listed in Schedule 1;

(c) a police force;

(d) a partnership, or a trade union or employers’ association, that is an employer.

(3)  An organisation is guilty of an off ence under this section only if the way in which its activi-
ties are managed or organised by its senior management is a substantial element in the 
breach referred to in subsection (1).

(4) For the purposes of this Act—

(a) ‘relevant duty of care’ has the meaning given by section 2, read with sections 3 to 7;

(b)  a breach of a duty of care by an organisation is a ‘gross’ breach if the conduct alleged to 
amount to a breach of that duty falls far below what can reasonably be expected of the 
organisation in the circumstances;

(c)  ‘senior management’, in relation to an organisation, means the persons who play sig-
nifi cant roles in—

(i) the making of decisions about how the whole or a substantial part of its activities 
are to be managed or organised, or

(ii) the actual managing or organising of the whole or a substantial part of those 
activities.

8 Factors for jury

(1) This section applies where—

(a) it is established that an organisation owed a relevant duty of care to a person, and

(b) it falls to the jury to decide whether there was a gross breach of that duty.

(2)  The jury must consider whether the evidence shows that the organisation failed to comply 
with any health and safety legislation that relates to the alleged breach, and if so—

(a) how serious that failure was;

(b) how much of a risk of death it posed.

(3)  The jury may also—

(a)  consider the extent to which the evidence shows that there were attitudes, poli-
cies, systems or accepted practices within the organisation that were likely to have 
encouraged any such failure as is mentioned in subsection (2), or to have produced 
tolerance of it;

(b) have regard to any health and safety guidance that relates to the alleged breach.

(4)  This section does not prevent the jury from having regard to any other matters they con-
sider relevant.

1 The off ence

(1) An organisation to which this section applies is guilty of an off ence if the way in which its
activities are managed or organised—

(a) causes a person’s death, and

(b)  amounts to a gross breach of a relevant duty of care owed by the organisation to the
deceased.

(2) The organisations to which this section applies are—

(a) a corporation;

(b) a department or other body listed in Schedule 1;

(c) a police force;

(d) a partnership, or a trade union or employers’ association, that is an employer.

(3)  An organisation is guilty of an off ence under this section only if the way in which its activi-
ties are managed or organised by its senior management is a substantial element in the
breach referred to in subsection (1).

(4) For the purposes of this Act—

(a) ‘relevant duty of care’ has the meaning given by section 2, read with sections 3 to 7;

(b)  a breach of a duty of care by an organisation is a ‘gross’ breach if the conduct alleged to
amount to a breach of that duty falls far below what can reasonably be expected of the
organisation in the circumstances;

(c)  ‘senior management’, in relation to an organisation, means the persons who play sig-
nifi cant roles in—

(i) the making of decisions about how the whole or a substantial part of its activities
are to be managed or organised, or

(ii) the actual managing or organising of the whole or a substantial part of those
activities.

8 Factors for jury

(1) This section applies where—

(a) it is established that an organisation owed a relevant duty of care to a person, and

(b) it falls to the jury to decide whether there was a gross breach of that duty.

(2)  The jury must consider whether the evidence shows that the organisation failed to comply
with any health and safety legislation that relates to the alleged breach, and if so—

(a) how serious that failure was;

(b) how much of a risk of death it posed.

(3)  The jury may also—

(a)  consider the extent to which the evidence shows that there were attitudes, poli-
cies, systems or accepted practices within the organisation that were likely to have
encouraged any such failure as is mentioned in subsection (2), or to have produced
tolerance of it;

(b) have regard to any health and safety guidance that relates to the alleged breach.

(4)  This section does not prevent the jury from having regard to any other matters they con-
sider relevant.
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NOTE

Section 1(1)(a)

Section 1(1)(a): 1. Causation must be proved between the death and the way in which the 

corporation’s activities are managed or organised. Given that in many cases the immedi-

ate cause of death was the gross negligence of an individual employee (eg AG’s Reference 

(No 2 of 1999)) (‘Corporate manslaughter’, p 208), will it be possible for a corporation to 

argue that the chain of causation was broken? The causal connection may be easier to 

identify in smaller companies.

Section 1(1)(b): The corporation must owe 2. a relevant duty of care to the victim. When 

would a corporation not owe an implied duty ‘not to kill’? Is this not an unnecessary 

complication? Section 2 defi nes a duty of care by reference to the law of negligence. 

This means that corporate manslaughter is a form of gross negligence manslaughter 

based on the common law model of Adomako [1995] 1 AC 171 (See Chapter 3, ‘Gross 

Negligence’, p 158).

 The need for a ‘gross breach’ of a duty of care is determined according to the need under 

s8 for a failure to comply with relevant health and safety legislation and for an assess-

ment of the risk of death. This will enable organisational policy and culture to be taken 

into account in deciding whether there was a gross breach of a duty of care. But fault 

must still be related to the role of senior managers. When would causing death not be 

a gross breach of such a duty? Section 4(b) qualifi es the term by requiring the breach to 

fall ‘far below what can reasonably be expected of the organisation in the circumstances’. 

If standards across an industry are generally low, is it more likely that a breach will be 

regarded as reasonable in the circumstances? Will the Act encourage negligently low 

standards rather than insist on standards that the public have a right to expect? What does 

‘circumstances’ add to ‘gross breach’?

Section 1(2): Section 1(2) applies the Act to a wide range of organisations, both private 3. 

and public. Concern has so far been directed at company strategy of putting profi t before 

safety. Unincorporated bodies such as police forces, government departments and other 

public bodies are included. This overcomes human rights criticisms of the preceding bill 

which excluded them. Crown immunity is therefore removed subject to wide exclusions in 

ss 3–7 in relation to certain military and policy operations and child protection.

Section 1(3): The Act will not apply unless the way in which the organisation’s activities 4. 

are managed or organised by senior management is a substantial element in the breach 

of duty of care. Who are the senior management in complex national, international or 

global concerns? Section 1(4)(c) restricts the description to those playing signifi cant roles 

in decision-making in relation to at least a substantial part of the corporation’s activities? 

How will this be assessed? The Act is aimed at strategic management or organisational 

failings but this may be too restrictive although there is no insistence on the senior man-

ager belonging to the board of directors or occupying any specifi c post as required by 

the identifi cation doctrine. Will relevant junior employees be included? The role of senior 

managers can be aggregated. But one queries how effective the Act will be if it is neces-

sary to identify knowledge or fault on the part of at least one senior manager before there 

can be organisational liability, especially where the organisation is incorporated abroad.

 How likely is it that the involvement of senior management will be a ‘substantial element’ 

in the breach of health and safety duty? Grossly negligent implementation of policy is just 

as likely to be the fault of junior employees.
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5. Section 18 of the Act specifi cally prohibits the prosecution of any individual as an accom-

plice to corporate manslaughter. However, an individual will remain personally liable 

for common law gross negligence manslaughter, and for any offence committed by a 

corporation attributable to neglect by a senior manager under s37 Health and Safety at 

Work Act (1974). The possibility of such prosecutions as an ancillary to, or a substitute 

for, corporate manslaughter might appear to be remote in this context. Directors do not 

owe a personal duty of care to individual victims and a decision in relation to adoption 

or implementation of health and safety policies is unlikely to be regarded as grossly 

negligent. The Act might have had greater impact upon corporate health and safety 

culture had it allowed prosecution of individual managerial risk-assessors for complicity 

in corporate manslaughter. 

Read the following criticism of the Act by D. Ormerod and R. Taylor, ‘The Corporate 

Manslaughter and Corporate Homicide Act 2007’ [2008] Crim LR 589:

‘Although relatively short by criminal justice standards. . . the Act is far from straightforward. 
Whether liability arises involves working through numerous issues: Is this an organisation that 
is covered? (s1) Is there a relevant duty? (s2) Is the duty excluded in whole or in part? (ss3–7) 
Is there a gross breach? (s8) In relation to each of these primary questions, numerous tech-
nical secondary issues arise: Is the off ence due to the way in which activities are “managed 
or organised”? Is the contribution of the “senior management” a “substantial element”? Who 
are the senior management? For the statute to leave so many crucial issues unresolved is 
disappointing.

Cynical commentators might regard the Act as succeeding primarily in making a symbolic 
statement about corporate responsibility, which it will struggle to fulfi l in practice. Although 
the Act appears to create a broad reaching off ence in terms of bodies to which it will apply 
and the duties of care which will trigger liability, these are severely curtailed by the technical 
qualifi cations integral to the all important duty question and by the numerous and far reaching 
exclusions designed to protect public bodies. The layers of technicality serve to restrict the 
scope of liability far more than would at fi rst appear, and may well lead to signifi cant diffi  cul-
ties in practice.’

Workplace deaths have fallen considerably over recent years. However, the Centre for 

Corporate Accountability states that between 2005 and 2008 there were twice as many 

acquittals as convictions following manslaughter prosecutions of companies. It is too early to 

assess the extent to which the new law will infl uence prosecutions for corporate manslaugh-

ter. The fi rst conviction under the Act was against a small fi rm with eight employees and a 

sole director in respect of the death of their geologist who had been buried in a pit collapse: 

Cotswold Geotechnical Holdings, Winchester Crown Court, 16 February 2011. See: www.

corporateaccountability.org/manslaughter/cases/acquittals.htm.

The Act makes it an offence for a company to kill. The identifi cation doctrine will continue to 

prohibit prosecutions in respect of non-fatal offences. Thus, health and safety prosecutions 

will continue to be necessary. The Act has been criticised for its failure to focus on any other 

form of corporate wrong-doing than homicide. Read this extract from J. Gobert, ‘Corporate 

Manslaughter & Homicide Act 2007, thirteen years in the making but was it worth the wait?’ 

[2008] MLR 414:

‘Although relatively short by criminal justice standards. . . the Act is far from straightforward.
Whether liability arises involves working through numerous issues: Is this an organisation that
is covered? (s1) Is there a relevant duty? (s2) Is the duty excluded in whole or in part? (ss3–7)
Is there a gross breach? (s8) In relation to each of these primary questions, numerous tech-
nical secondary issues arise: Is the off ence due to the way in which activities are “managed
or organised”? Is the contribution of the “senior management” a “substantial element”? Who
are the senior management? For the statute to leave so many crucial issues unresolved is
disappointing.

Cynical commentators might regard the Act as succeeding primarily in making a symbolic
statement about corporate responsibility, which it will struggle to fulfi l in practice. Although
the Act appears to create a broad reaching off ence in terms of bodies to which it will apply
and the duties of care which will trigger liability, these are severely curtailed by the technical
qualifi cations integral to the all important duty question and by the numerous and far reaching
exclusions designed to protect public bodies. The layers of technicality serve to restrict the
scope of liability far more than would at fi rst appear, and may well lead to signifi cant diffi  cul-
ties in practice.’

www.corporateaccountability.org/manslaughter/cases/acquittals.htm
www.corporateaccountability.org/manslaughter/cases/acquittals.htm
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‘The problem with the 2007 Act was thus not the lack of an adequate opportunity for refl ection 
and review, but rather that it was too narrowly conceived from the outset. Instead of address-
ing the generic problem of corporate wrongdoing and how to hold organisations accountable 
for illegality whatever form it might take, the Act, as well as the Law Commission’s recommen-
dations and the Home Offi  ce consultation document which preceded it, is restricted to cases 
of homicide. None of these addressed, for example, corporate liability for causing grievous 
bodily harm, a statistically far more prevalent problem than corporate manslaughter. Indeed, 
it can be argued that a crime of corporate grievous bodily harm would be likely to have a far 
greater impact on risk management decisions than a law of corporate manslaughter. Few, if 
any, corporate executives or managers deliberately set out to kill or adopt policies that they 
can foresee will lead to widespread death. The threat of a prosecution of their company for 
corporate manslaughter is therefore unlikely to enter their thinking. On the other hand, it is 
axiomatic that these decision-makers will be aware that failing to pay suffi  cient attention to 
safety can lead to workplace injuries. Nonetheless, decisions not to install state-of-the-art 
but costly safety equipment may be rationalised on the basis that legal fi nes and damages 
resulting from claims by injured workers will be more than off set by the savings from foregoing 
installing the expensive equipment.’

The last point can be illustrated by the ‘paltry’ £5.3 million fi ne against companies owned 

by BP, Shell and Total for the Buncefi eld oil depot explosion in 2005. The explosion was the 

worst of its kind since the Second World War. No-one was killed but 43 people were injured, 

hundreds of homes and businesses were damaged or destroyed and drinking water was pol-

luted. The depot piped aviation fuel to Heathrow airport and south-east England. The cause 

of the explosion was a leaking tank. Convictions were obtained for health and safety and 

environmental offences. Total’s fi ne plus court costs represented 0.003 per cent of its profi ts 

for the fi rst three months of 2011.

4.2.4  Evaluation

There was no political or social enthusiasm for prosecuting companies for corporate crime 

until around 20 years ago. That has now changed. Why insist on corporate as opposed to 

individual senior management accountability? Read this extract from J. Gobert and M. Punch, 

Rethinking Corporate Crime (Butterworths LexisNexis, 2003), at 35:

‘What is needed is a theory of criminal liability that captures the distinctive nature of corporate 
fault. We start from the insight that a signifi cant proportion of corporate off ences are, in fact, 
crimes of omission rather than commission. Typically, the company’s fault will lie in its failure 
to have put into place protective mechanisms that would have prevented harm from occur-
ring. It is for this failure that the company bears responsibility for the harm. Recognising that 
corporate crimes are more often crimes of omission than commission reinforces the poverty 
of derivative theories of corporate liability that attribute the off ences of individuals to a com-
pany. While it may be feasible to link wrongful acts to particular actors, it is often impossible to 
determine who should have done something that was not done. The obligation to put into place 
systems that would avert crime is collective and the failure to do so is a refl ection of the way 
that the company has chosen to conduct its business.’

‘The problem with the 2007 Act was thus not the lack of an adequate opportunity for refl ection
and review, but rather that it was too narrowly conceived from the outset. Instead of address-
ing the generic problem of corporate wrongdoing and how to hold organisations accountable
for illegality whatever form it might take, the Act, as well as the Law Commission’s recommen-
dations and the Home Offi  ce consultation document which preceded it, is restricted to cases
of homicide. None of these addressed, for example, corporate liability for causing grievous
bodily harm, a statistically far more prevalent problem than corporate manslaughter. Indeed,
it can be argued that a crime of corporate grievous bodily harm would be likely to have a far
greater impact on risk management decisions than a law of corporate manslaughter. Few, if 
any, corporate executives or managers deliberately set out to kill or adopt policies that they
can foresee will lead to widespread death. The threat of a prosecution of their company for
corporate manslaughter is therefore unlikely to enter their thinking. On the other hand, it is
axiomatic that these decision-makers will be aware that failing to pay suffi  cient attention to
safety can lead to workplace injuries. Nonetheless, decisions not to install state-of-the-art
but costly safety equipment may be rationalised on the basis that legal fi nes and damages
resulting from claims by injured workers will be more than off set by the savings from foregoing
installing the expensive equipment.’

‘What is needed is a theory of criminal liability that captures the distinctive nature of corporate
fault. We start from the insight that a signifi cant proportion of corporate off ences are, in fact,
crimes of omission rather than commission. Typically, the company’s fault will lie in its failure
to have put into place protective mechanisms that would have prevented harm from occur-
ring. It is for this failure that the company bears responsibility for the harm. Recognising that
corporate crimes are more often crimes of omission than commission reinforces the poverty
of derivative theories of corporate liability that attribute the off ences of individuals to a com-
pany. While it may be feasible to link wrongful acts to particular actors, it is often impossible to
determine who should have done something that was not done. The obligation to put into place
systems that would avert crime is collective and the failure to do so is a refl ection of the way
that the company has chosen to conduct its business.’
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In addition to the new provisions of the 2007 Act, companies can continue to be prosecuted 

for strict liability breaches of duty to members of the public under s2, s3 and s19 of the 

Health and Safety at Work Act 1974 by the HSE. In order to convict, the prosecution need 

only prove that the company created a risk to health and safety, not that the risk resulted 

in death. Individual responsibility, if proven, can result in imprisonment. Where this cannot 

be achieved the company can be fi ned and will bear the stigma of conviction. Fines can be 

unlimited in the Crown Court.

Fines are levied in proportion to the means or turnover of the company. If the company is 

a subsidiary or contractor of a parent company then the fi ne will make little impact on the 

company with overall responsibility. A director can be prosecuted under s37 of the 1974 Act 

if the company’s breach was due to neglect. If convicted he can be fi ned and disqualifi ed. 

There have only been eight such disqualifi cations (‘Corporate killing—dead or alive?’ NLJ 9 

Jan 2004). The HSE is a regulatory not an investigative body and its record of investigation 

and prosecution is poor. Budget cuts of around one third, announced in the government’s 

2011 austerity measures, will reduce the number of inspections it can carry out.

Despite the statistics, there are many arguments questioning the need to convict a company 

as opposed to company offi cers for homicide. You cannot put a company behind bars. If the 

company is fi ned instead, surely the shareholders or taxpayer will suffer rather than individual 

directors? Heavy fi nes would probably reduce company resources for safety improvements to 

prevent similar disasters again, so it would be self-defeating.

It remains to be seen just how much of an impact the 2007 Act will have on corporate 

accountability for homicide. The identifi cation doctrine does not exist in other common law 

jurisdictions nor in many European jurisdictions. It is beyond the scope of this book to examine 

alternative models but you will see comparative information in the further reading section.

A company can be liable:

vicariously via delegation (offences of mens rea) or attribution (offences of strict liability); or• 

directly liable via the identifi cation principle for low-level offences;• 

but the identifi cation principle prevents a company from being liable for serious crimes, par-• 

ticularly homicide.

The Corporate Manslaughter and Corporate Homicide Act 2007 enables an organisation to 

be prosecuted for a death where there has been a gross breach of a relevant duty of care.

  Summary
Offences of strict liability do not require MR to be proved in relation to one or more AR • 

elements;

Courts should presume MR unless it is excluded expressly or by necessary implication;• 

Strict liability offences are mainly regulatory and are the means of enforcing company • 

compliance with regulatory criminal law;

A company can be liable:

vicariously via delegation (offences of mens rea) or attribution (offences of strict liability); or•

directly liable via the identifi cation principle for low-level offences;•

but the identifi cation principle prevents a company from being liable for serious crimes, par-•

ticularly homicide.

The Corporate Manslaughter and Corporate Homicide Act 2007 enables an organisation to 

be prosecuted for a death where there has been a gross breach of a relevant duty of care.

section
summary
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Further Reading
Strict liability has also been applied to offences which are not minor and which carry a term • 

of imprisonment;

There are various criticisms relating to fairness, effectiveness and the presumption of • 

innocence;

Companies can commit regulatory crimes of strict liability or minor MR crimes, but are • 

unlikely to be found guilty of serious offences unless a controlling offi cer can be identifi ed 

as having committed the AR with MR.

 Problem Solving
You are unlikely to meet problem questions on strict liability. The most likely means of assess-

ing your knowledge of this subject will be through essay questions, eg ‘Analyse the argu-

ments in favour or against strict liability’.

You are unlikely to meet problem questions solely on corporate manslaughter although the 

latter may be included in a question on homicide. Therefore, if you see that D has killed in 

the course of employment and a company is identifi ed, that is a signal for you to discuss cor-

porate manslaughter, eg a train driver kills when he crashes his train, through a momentary 

loss of concentration, or a manager of an adventure centre fails to equip teenagers with life-

jackets before sending them out on a sailing trip.

It is more likely that you will be presented with an essay question such as:

‘To what extent is it possible in England and Wales to prosecute a company for serious harm?’

Remember:

I: Identify•  relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A• : Apply law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

 Further Reading
STRIC T LIABILIT Y

A. Ashworth, ‘Four Threats to the Presumption of Innocence’ (2006) E & P 241

I. Dennis, ‘Reverse onuses and the Presumption of Innocence: in Search of Principle’ 
[2005] Crim LR 901

‘To what extent is it possible in England and Wales to prosecute a company for serious harm?’

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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law’, (2008) 29(3) Company Lawyer 76
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Key Points
This chapter will help you to understand that:

secondary parties (accessories) can be liable for an offence committed • 
by another and that they will be subject to the same punishment;

an accessory is someone who assists or encourages another to • 
commit a crime by participating in that crime to a greater or lesser 
extent whether as an accessory (aiding, abetting, counselling or 
procuring) or as a party to a joint enterprise;

the MR of accessories is based on an intention to assist the principal • 
offender with knowledge or foresight that a particular type of offence 
might be committed;

the MR for participants to a • joint enterprise depends on a common 
intention to commit an agreed offence; no intention to assist or 
encourage need be proved;

the law is frequently inconsistent and offers little certainty;• 

consequently, there are detailed recent Law Commission • 
recommendations for reform.

Secondary 
Participation: 
Parties to a Crime

5
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Chapter 5

Secondary Participation: Parties to a Crime
Introduction• 

5.1 Defi nition of Parties• 

5.2 Conditions for Liability• 

5.3 The Doctrine of Joint Enterprise• 

5.4 Liability of A can be Higher than that of P• 

5.5 Defences to Secondary Participation: Withdrawal from a Joint Enterprise• 

5.6 Can Victims be Accessories?• 

5.7 Reform• 

5.8 Evaluation• 

NCB v Gamble [1959] 1 QB 11—MR for accessories: intention means knowledge not 

purpose;

Webster v R [2006] EWCA Crim 415—knowledge of the essential facts constituting the 

offence and foresight of risk;

Willet [2010] EWCA Crim 1620—mere presence in a car is not ‘encouragement’ to 

murder;

Gnango [2011] UKSC 59—no common purpose to commit an affray in a gunfi ght but aid-

ing and abetting murder;

Stringer [2011] EWCA Crim 1396—chasing by A can encourage P to commit murder;

Powell & English [1999] AC 1—joint enterprise: foresight of a possibility of an offence 

unless the offence is fundamentally different;

Uddin [1999] 1 Cr App R 319—a fundamentally different weapon will acquit;

Rahman [2008] UKHL 45—an intent to kill is not fundamentally different from an intent 

to commit GBH in murder;

Mendez & Thompson [2010] EWCA Crim 516—the fundamental difference rule concen-

trates the ‘life-threatening’ use of a weapon.

  Introduction
This chapter concerns the liability of those who assist or encourage another to com-

mit a crime. They are called secondary parties or accessories. An accessory may be 

convicted of a crime that was committed by another person (the perpetrator or 

principal offender) and may be subject to the same maximum sentence, even where 

participation is minor or indirect. The law in this area determines the liability of sec-

ondary parties to all crimes, from minor driving offences to murder. There must be a 

principal offence before a person can be convicted as an accessory.

NCB v Gamble [1959] 1 QB 11—MR for accessories: intention means knowledge not

purpose;

Webster v R [2006] EWCA Crim 415—knowledge of the essential facts constituting the

offence and foresight of risk;

Willet [2010] EWCA Crim 1620—mere presence in a car is not ‘encouragement’ to

murder;

Gnango [2011] UKSC 59—no common purpose to commit an affray in a gunfi ght but aid-

ing and abetting murder;

Stringer [2011] EWCA Crim 1396—chasing by A can encourage P to commit murder;

Powell & English [1999] AC 1—joint enterprise: foresight of a possibility of an offence

unless the offence is fundamentally different;

Uddin [1999] 1 Cr App R 319—a fundamentally different weapon will acquit;

Rahman [2008] UKHL 45—an intent to kill is not fundamentally different from an intent

to commit GBH in murder;

Mendez & Thompson [2010] EWCA Crim 516—the fundamental difference rule concen-

trates the ‘life-threatening’ use of a weapon.

key
cases
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It has been acknowledged for some time that the law is in an unsatisfactory state 

and is frequently inconsistent. The Law Commission has published no less than fi ve 

reports on various aspects of secondary participation since 1993. In the most recent, 

detailed recommendations for reform were made in relation to secondary partici-

pation in homicide (‘Murder, Manslaughter, Infanticide’, Law Com 304, (2006)) and 

more generally (‘Participating in Crime’ (Law Com No 305, Cm 7084, May 2007) and 

‘Inchoate Liability for Assisting and Encouraging Crime’ (Law Com No 300 (2006)). 

In 2007, the government published a working paper on secondary participation 

and murder. We will examine the homicide proposals at the end of this chapter. 

Proposals for reform of secondary liability in general including the terms of Part 2 of 

the Serious Crime Act 2007 will be referred to throughout.

 5.1 Defi nition of Parties
Principal (P): The person who commits a crime whether by himself, or through an inno-

cent agent (eg a child) or as a co-defendant. The act of a principal or perpetrator (P) will 

be the most immediate cause of the crime: the one who stabs V to death (murder) or who 

grabs the jewellery from a shop window (burglary).

Accessory (A): All other parties who assist and encourage the crime before and/or during 

commission, also called ‘secondary parties’.

The principal offence includes both completion of and an attempt by P to commit a 

substantive offence.

Joint or Co-defendant: A defendant who jointly and intentionally commits the same 

offence as another defendant, each of whom is equally liable.

When identifying the parties to a crime throughout this book so far we have used the symbols 

D and P. For the purposes of this chapter, a principal will be identifi ed as P and an accessory 

as A.

 5.2 Conditions for Liability
5.2.1 Actus Reus• 

5.2.2 Mens Rea• 

Liability is governed by s8 Accessories and Abettors Act 1861 (as amended by Criminal Law 

Act 1977):

Whosoever shall aid, abet, counsel or procure the commission of any indictable off ence, 
whether the same be an off ence at common law or by virtue of any Act passed, shall be tried, 
indicted and punished as a principal off ender.

Section 44 Magistrates’ Courts Act 1980 applies similar provisions to summary offences.

Whosoever shall aid, abet, counsel or procure the commission of any indictable off ence, 
whether the same be an off ence at common law or by virtue of any Act passed, shall be tried, 
indicted and punished as a principal off ender.
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5.2.1  Actus Reus

The common feature of the fi rst three classifi cations of accessory is that they all provide 

assistance and encouragement to P. There is a degree of overlap between these means of 

participation.

Aiding

The term suggests one who assists P to commit the offence either before or at the time of 

commission, eg supplying equipment, keeping a look-out. P need not be aware of A’s assist-

ance as in State v Tally (1894) 15 So 722 (Supreme Court of Alabama) where, unknown to P, 

A prevented a warning from being sent to V and was convicted of being a secondary party 

to murder.

Assistance may only amount to very little:

‘In an Australian case Brown [1968] S.A.S.R. 467 it was simply a cough. But that cough was a 
signal, which was intended to tell, and did tell, the killer that the victim was leaving his room. It 
was intended to assist, and it assisted, the commission of murder. When the killing occurred, 
the cougher became a murderer.’

J.C. Smith, ‘Criminal Liability of Accessories: Law and Law Reform’ (1997) 113 LQR, at 461.

Abetting

An abettor encourages P to commit the offence. Encouragement must be communicated and 

P must derive encouragement from it. Again, encouragement may amount to very little, eg 

the Court of Appeal in Giannetto [1997] 1 Cr App R 1 confi rmed that there would be encour-

agement if a husband, when told of a plan to murder his wife, merely said ‘Oh goody!’ The 

husband would thereby become an accessory to murder. The Court of Appeal stated that ‘[a]

ny involvement from mere encouragement upwards would suffi ce’.

R v Craig & Bentley (1952) The Times, 10–13 December, is an illustration of positive encour-

agement by words. The police were attempting to apprehend both defendants for a crime 

during a roof-top chase. Derek Bentley, a 19-year-old epileptic with a mental age of 11, was 

arrested. Daniel Craig was pointing a loaded revolver at a police offi cer. Bentley shouted, 

‘Let him have it’, whereupon Craig shot and killed the police offi cer. At their very swift trial 

for murder, it was held that those words amounted to positive encouragement to shoot. 

Bentley had argued that he meant to convey that Craig should hand over the gun, not fi re 

it. Both were convicted of murder. Bentley was hanged. The verdict was so controversial 

that he was granted a posthumous pardon on 30 June 1993, limited to sentence but not 

conviction. He received a full pardon in 2001. (If the events had occurred today, he may 

well have been acquitted of murder altogether or at least have had a defence of diminished 

responsibility.)

Presence at the scene is not necessary for aiding and abetting provided 
there is evidence of intention to encourage
An accessory (A) may be present, absent or assist or encourage before or at the time of the 

offence. If A is present at the scene of the crime, mere presence alone is insuffi cient unless it 

provides evidence of an intention to encourage the commission of the offence.

‘In an Australian case Brown [1968] S.A.S.R. 467 it was simply a cough. But that cough was a 
signal, which was intended to tell, and did tell, the killer that the victim was leaving his room. It 
was intended to assist, and it assisted, the commission of murder. When the killing occurred, 
the cougher became a murderer.’
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R v Clarkson ●  [1971] 1 WLR 1402 COURT OF APPEAL

A was charged with aiding and abetting the rape of a woman in an army barracks. The rape 

was in progress when A and others purposely entered the room to watch. They remained 

throughout the rape without intervening. It was held on appeal that mere presence was 

insuffi cient without an intention to encourage, even if P derived encouragement from their 

presence.

Megaw LJ:

‘In my opinion to constitute an aider and abettor some active steps must be taken by word 
or action with the intent to instigate the principal or principals. Encouragement does not of 
necessity amount to aiding and abetting....He will only aid and abet if he encourages intention-
ally by expressions, gestures or actions intended to signify approval.’

Mere presence, in the absence of an intention to encourage, would convict a person for their 

thoughts alone if unaccompanied by any physical act. Remember that failing to act, or merely 

watching another come to harm and failing to intervene, is not in itself a crime unless D is 

under a duty (Chapter 2, ‘Omissions: Liability for Failing to Act in Breach of Duty’, p 51).

Omissions: Assisting or encouraging by failing to intervene
As we saw in Chapter 2, one can commit a criminal offence by failing to intervene in breach 

of a duty recognised by the criminal law. The four duty situations are relationship, contract, 

assumption of responsibility and creation of danger. If A is under a duty to intervene and fails 

to do so he will be liable as an accessory to P’s offence.

In Russell v Russell [1987] 85 Cr App R 388 the Court of Appeal held that where a duty to 

act does exist, an omission or failure to intervene may amount to encouragement. Here, one 

parent ill-treated a child in the presence of another. The other was convicted as accessory 

to murder. Recall that in such cases issues can arise regarding duress where one carer is too 

frightened to intervene because of the other’s violence (eg Emery (1992) 14 Cr App R (S) 

394—see Chapter 9, ‘Mental characteristics’, p 448).

Evidence of encouragement will be particularly strong if the accessory is expected to exercise 

some control over P. In Tuck v Robson [1970] 1 WLR 741, the Court of Appeal held that a 

publican (A) who takes no steps to make a customer (P) leave after closing time may be com-

mitting the offence of aiding and abetting P’s consumption of illegal alcohol.

In Baldessare (1930) 22 Cr App R 70, two men took a car and drove recklessly, killing V. The 

passenger was convicted as accessory to manslaughter. Death may have been unforeseen but 

the common purpose was driving. It did not matter whose hands were upon the wheel.

In the latest Law Commission report on secondary liability (‘Participating in Crime’, Law Com 

No 305, 2007) it is thought that the rules for identifying secondary liability where A may have 

a right or obligation to control P’s actions lack clarity. An example is cited at para 1.18 where 

the Law Commission doubt whether D would be liable for rape in these circumstances:

‘[A] decides to hold a party at his house. In the course of the evening, A is told that in the 
upstairs bedroom a guest, P, is about to rape another guest, V, who is the worse for drink. [A] 
decides to do nothing. P rapes V.’

Under current law, secondary liability would only arise here if A owed V a duty by virtue of 

the four accepted categories or if there was some other legal duty upon him to control P. 

‘In my opinion to constitute an aider and abettor some active steps must be taken by word
or action with the intent to instigate the principal or principals. Encouragement does not of 
necessity amount to aiding and abetting....He will only aid and abet if he encourages intention-
ally by expressions, gestures or actions intended to signify approval.’

‘[A] decides to hold a party at his house. In the course of the evening, A is told that in the
upstairs bedroom a guest, P, is about to rape another guest, V, who is the worse for drink. [A]
decides to do nothing. P rapes V.’
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This cannot be morally right. The Law Commission recommends that encouraging or assist-

ing a person to do a criminal act should include doing so by failing to take reasonable steps 

to discharge a duty (clause 8(3) of the Bill). It would be for the judge to rule whether D was 

under a duty.

If A is not under a duty, he will only be liable as an accessory if there is proof of an intentional 

positive act of assistance or encouragement (Clarkson ‘Presence at the scene is not necessary 

for aiding and abetting provided there is evidence of intention to encourage’, p 220). An 

omission will not suffi ce and A will escape all liability.

Where A or P cannot be identifi ed
One of the advantages of secondary liability is that where the prosecution cannot prove 

whether P or A committed an offence, but there is evidence of participation by both, then 

each will be fully liable: Swindall & Osborne (1846) 2 C & K 230, 175 ER 95 where in a joint 

cart-race between an accessory and principal, one cart struck and killed somebody but it was 

not clear whose. Manslaughter convictions for both were upheld.

Alternatively, it might be possible to convict an accessory as a principal offender for the 

inchoate (incomplete) offence of incitement.

In the absence of evidence against both, it will not be clear as to which one is P or A. In such a 

case, a prosecution will fail for lack of evidence. For example, in Lane & Lane (1986) 82 Cr App R 5 

each parent had been present for part of a fi ve-hour period during which the death of their child 

occurred. There was no evidence as to who had been P or A and therefore both were acquitted.

However, where the victim is a child or vulnerable adult in the same household as parents/

guardians s5 of the Domestic Violence, Crime and Victims Act 2004 now provides that either 

can be prosecuted for causing or allowing such death. This naturally raises questions concern-

ing the fairness of convicting a parent/guardian (typically a woman) who has failed to protect 

the child for reasons of violence or fear of violence from the parent killer.

Causation is not necessary
A must have contributed to the principal offence but need not have caused it. It would be 

very diffi cult to prove that P drew encouragement from the words or acts of the accessories 

in any event as in Wilcox v Jeffery [1951] 1 All ER 464 where A was one of many members of 

an audience listening to P’s illegal saxophone performance.

In many cases the intervention of P, acting independently of A’s assistance, will have broken 

the chain of causation.

thinking point 5.1

1. V has been shot and killed by either P or A but the prosecution cannot prove which of 

the two pulled the trigger and which one hired the other as hitman. What offence has 

each committed, if any?

2. Which of the following represents either aiding or abetting by A and for which offence 

will A be liable?

a. P tells A that he plans to murder V. A says he thinks it a very good idea. P kills V the 

following week.

b. A fi nds P violently kicking V in the head. A shouts encouragement, smashes a bottle, 

hands it to P and then leaves the scene. P continues the attack with the bottle. V dies.

thinking point 5.1

1. V has been shot and killed by either P or A but the prosecution cannot prove which of 

the two pulled the trigger and which one hired the other as hitman. What offence has 

each committed, if any?

2. Which of the following represents either aiding or abetting by A and for which offence 

will A be liable?

a. P tells A that he plans to murder V. A says he thinks it a very good idea. P kills V the 

following week.

b. A fi nds P violently kicking V in the head. A shouts encouragement, smashes a bottle, 

hands it to P and then leaves the scene. P continues the attack with the bottle. V dies.
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Counselling

Broadly speaking, a counsellor is an adviser. The term applies to one who advises, solicits or 

encourages before the commission of the offence, eg supplying information, the weapon or 

equipment. It implies contact between the parties but not causation or presence at the scene 

of the crime.

R v Calhaem ●  [1985] 1 QB 808 COURT OF APPEAL

A was infatuated with her solicitor and wanted to kill another woman with whom he was 

having an affair. A hired P to kill the woman. P pleaded guilty to murder but said that he 

only intended to attempt the killing. He had gone berserk and killed because the victim had 

screamed so much. A appealed against conviction for murder on the ground that counselling 

required a causal connection between the counsellor and the commission of the offence. 

This was rejected and the appeal dismissed. Counselling required:

the offence to be within the authority of the advice of the counsellor, and1. 

contact between the parties, and2. 

a connection between the counselling and the murder.3. 

Procuring

A procurer causes a crime to be committed. The term covers a range of activities from surrep-

titiously causing or infl uencing to threatening or commanding the commission of the offence. 

Contact is not necessary.

A compels P to drive whilst disqualifi ed. A procures P to commit a driving offence and is 

liable for that offence as a secondary party.

Where the conduct element of a principal offence has been committed, A may still be liable 

as a secondary party even though P is acquitted by virtue of a defence such as duress (see 

‘Liability of A can be Higher than that of P’, p 259). P may also be morally innocent and una-

ware that A is attempting to procure an offence:

AG’s Reference (No 1 of 1975) ●  [1975] QB 773 COURT OF APPEAL

A secretly laced P’s drink with double measures of spirits, knowing that P would be driving 

home. A was charged with aiding, abetting, counselling and procuring the offence of driving 

with excess alcohol under s6(1) Road Traffi c Act 1972. On appeal the Court of Appeal had to 

decide whether there had to be a shared intention to commit the crime or simply encourage-

ment of the offence. The trial judge had concluded that some sort of meeting of minds or mental 

link between the secondary party and principal was essential but this was rejected on appeal:

Lord Widgery CJ:

‘So far as aiding, abetting and counselling is concerned, we would go a long way with that 
conclusion. It may very well be . . . diffi  cult to think of a case of aiding, abetting or counsel-
ling when the parties have not met and have not discussed in some respects the terms of 
the off ence which they have in mind. But we do not see why a similar principle should apply 

example

‘So far as aiding, abetting and counselling is concerned, we would go a long way with that
conclusion. It may very well be . . . diffi  cult to think of a case of aiding, abetting or counsel-
ling when the parties have not met and have not discussed in some respects the terms of 
the off ence which they have in mind. But we do not see why a similar principle should apply
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to procuring. We approach section 8 of the Act of 1861 on the basis that the words should be 
given their ordinary meaning, if possible. . . .

To procure means to produce by endeavour. You procure a thing by setting out to see that it 
happens and taking the appropriate steps to produce that happening. We think that there are 
plenty of instances in which a person may be said to procure the commission of a crime by 
another even though there is no sort of conspiracy between the two, even though there is no 
attempt at agreement or discussion as to the form which the off ence should take. In our judg-
ment the off ence described in this reference is such a case. . . .

You cannot procure an off ence unless there is a causal link between what you do and the com-
mission of the off ence, and here we are told that in consequence of the addition of this alcohol 
the driver, when he drove home, drove with an excess quantity of alcohol in his body.

Giving the words their ordinary meaning in English, and asking oneself whether in those cir-
cumstances the off ence has been procured, we are in no doubt that the answer is that it has. It 
has been procured because, unknown to the driver and without his collaboration, he has been 
put in a position in which in fact he has committed an off ence which he never would have com-
mitted otherwise.’ Appeal dismissed.

NOTE

1.  To procure means to produce by endeavour.

2.  Contact or a meeting of minds between A, the procurer, and P is not essential.

3.  A must cause the offence.

4.  It follows that A needs to procure intentionally and not recklessly.

Point 4 was confi rmed by the Court of Appeal in Blakely and Sutton v Chief Constable of 

West Mercia [1991] Crim LR 763, where A1 and A2 laced P’s tonic water with vodka so that 

he would not drive home but stay and spend the night with A1. They intended to tell him but 

did not do so before P left and drove home whilst drunk. P received an absolute discharge 

for driving with excess alcohol. A1 and A2 were convicted as secondary parties but appealed 

on the basis that, although they intended to induce drunkenness, they did not intend P to 

drive and were therefore only reckless as to that fact. Procuring, they argued, should not be 

reckless. The Court of Appeal agreed and held that procuring, and perhaps also counselling, 

required an intention that P might commit the principal offence. Their appeal against convic-

tion was upheld.

Procuring and innocent agents
If P is below the age of criminal responsibility (10) or insane, he is an innocent agent and 

cannot legally commit an offence. An intentional procurer of P’s offence will therefore be 

regarded as a principal offender rather than an accessory.

A father gives his seven-year-old son a loaded gun, telling him that it is only a toy, and that 

he should fi re it at his mother whom the father secretly wishes dead. The son does so, kill-

ing his mother. The father becomes the principal offender to murder.

to procuring. We approach section 8 of the Act of 1861 on the basis that the words should be
given their ordinary meaning, if possible. . . .

To procure means to produce by endeavour. You procure a thing by setting out to see that it
happens and taking the appropriate steps to produce that happening. We think that there are
plenty of instances in which a person may be said to procure the commission of a crime by
another even though there is no sort of conspiracy between the two, even though there is no
attempt at agreement or discussion as to the form which the off ence should take. In our judg-
ment the off ence described in this reference is such a case. . . .

You cannot procure an off ence unless there is a causal link between what you do and the com-
mission of the off ence, and here we are told that in consequence of the addition of this alcohol
the driver, when he drove home, drove with an excess quantity of alcohol in his body.

Giving the words their ordinary meaning in English, and asking oneself whether in those cir-
cumstances the off ence has been procured, we are in no doubt that the answer is that it has. It
has been procured because, unknown to the driver and without his collaboration, he has been
put in a position in which in fact he has committed an off ence which he never would have com-
mitted otherwise.’ Appeal dismissed.

example
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The crime needs to have been intentionally procured. So if, instead, the father had forgot-

ten that he had left a loaded gun on the kitchen table and the son had accidentally shot his 

mother, the father would not be guilty of procuring gross negligence manslaughter. (An 

example adapted from Law Com No 305, at 4.18.)

The innocent agency doctrine runs into diffi culty with certain offences which can only be com-

mitted by a certain category of people, eg only men can commit rape. Therefore, if a woman 

(A) procures a nine-year-old boy to have unlawful sexual penetration with another woman 

without the latter’s consent, A cannot be convicted as principal but only as an accessory.

The Law Commission recommends the abolition of the doctrine of innocent agency and its 

replacement by a statutory defi nition which would allow the conviction of certain people cur-

rently exempted from liability as principals, eg A in the rape example (clause 4, ‘Participating 

in Crime Bill’, 2007).

In addition, The Law Commission (‘Participating in Crime’, Law Com No 305, 2007, para 4.37 

and clause 5 of the ‘Participating in Crime Bill’) recommends a new offence of causing a ‘no-

fault’ offence (ie those of strict liability) to better refl ect the fact that a procurer does more 

than assist and encourage the principal offence:

1. A person commits an off ence if he causes another person to commit a no-fault off ence, 
and –

(a)  it is his intention that a person should commit the off ence, or

(b)  he knows or believes that his behaviour will cause a person to commit it.

2.  “No-fault off ence” means an off ence that does not require proof of fault.

There would be no need for causation of the principal offence but A would need to have caused 

the circumstances in which it occurs, eg A laces P’s orange juice with vodka. P drives home and 

is convicted of driving with excess alcohol. A will be guilty of the new statutory offence.

thinking point 5.2

Which of the following represents either counselling or procuring by A and for which 

offence will A be liable?

1. A generous host (A) gives too much alcohol to a guest (P):

a. hoping, wrongly, that P will be sensible enough to stay the night and not drive home;

b. knowing P must drive home.

In each case P is stopped, charged and convicted of driving with excess alcohol.

2. A emails P information about the security system of a shop which P wishes to burgle 

on the basis of which P attempts the burglary but is arrested on site.

3. A asks P, a nine-year-old boy, to slip through a narrow window of a house and to 

unlock the front door from the inside so that A can enter in order to steal.

5.2.2  Mens Rea

Intention and knowledge

The MR of an accessory relates to the intentions of another. This is not the case with ordinary 

criminal liability where MR relates to acts, circumstances and results for which one bears 

1. A person commits an off ence if he causes another person to commit a no-fault off ence,
and –

(a)  it is his intention that a person should commit the off ence, or

(b)  he knows or believes that his behaviour will cause a person to commit it.

2.  “No-fault off ence” means an off ence that does not require proof of fault.

thinking point 5.2

Which of the following represents either counselling or procuring by A and for which 

offence will A be liable?

1. A generous host (A) gives too much alcohol to a guest (P):

a. hoping, wrongly, that P will be sensible enough to stay the night and not drive home;

b. knowing P must drive home.

In each case P is stopped, charged and convicted of driving with excess alcohol.

2. A emails P information about the security system of a shop which P wishes to burgle 

on the basis of which P attempts the burglary but is arrested on site.

3. A asks P, a nine-year-old boy, to slip through a narrow window of a house and to 

unlock the front door from the inside so that A can enter in order to steal.
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direct responsibility. The MR of an accessory consists of intention and knowledge in relation 

to all offences committed by P, whether crimes of negligence, strict liability or recklessness. 

The degree of knowledge required is expressed in terms of ‘foresight’ that a particular type 

of crime will or might be committed.

The result is that A can be convicted of the same principal offence as P on the basis of 

relatively less conduct and less MR. For example, for murder, P must unlawfully kill intend-

ing (either directly or obliquely) to kill or infl ict GBH. But A need only intentionally assist or 

encourage P with foresight that P will or might intentionally infl ict GBH. The MR for murder 

does not need to be proved against A. Moreover, A need not want or agree that P should 

murder. That this is harsh on accessories is widely acknowledged.

Intention to assist or encourage

A must intend to do the act which assists or encourages.• 

A must intend the act to assist or encourage P.• 

Intention requires knowledge but not purpose that an offence should be committed.• 

Intention means knowledge not purpose
A must do an intentional act, intending that act to assist and encourage, with knowledge 

that it will assist or encourage the offence, even though A’s purpose is not to assist or 

encourage.

NCB v Gamble ●  [1959] 1 QB 11 DIVISIONAL COURT

The National Coal Board (A) operated a weighbridge at a coal colliery. The weighbridge 

operator, an employee of A, informed a lorry driver (P) that his lorry was overloaded by nearly 

four tons. It was an offence to drive an overloaded lorry on the road. The driver (P) said he 

would take the risk. A’s employee gave P a weighbridge ticket which passed ownership of 

the coal to him. A was charged with aiding, abetting, counselling or procuring P’s offence 

of driving an overloaded lorry on the road. It was held that A intended to aid the offence by 

virtue of the employee’s voluntary act of giving P an essential item for the commission of the 

offence (the ticket) with knowledge of the circumstances that the lorry was overloaded. A’s 

indifference to the consequences was irrelevant as was the fact that the weighbridge opera-

tor was only doing his job.

This case drew an equation between intention and mere knowledge—a very wide interpreta-

tion of intention. Intention in general means purpose (direct intent) or foresight of a virtual 

certainty (oblique intent).

In Gamble there was no need for A to act with the purpose of assisting P’s criminal offence 

and no need for a shared common purpose. Lord Devlin said:

‘If one man deliberately sells to another a gun to be used for murdering a third, he may be indif-
ferent whether the third man lives or dies and interested only in the cash profi t to be made out 
of the sale, but he can still be an aider and abettor.’

The problem of Gamble is that A will be liable for P’s offence as an accessory not only where 

he deliberately sells goods to P but also where he gains knowledge of P’s unlawful purpose 

during the ordinary course of business as a shop-keeper. It is no defence that A hopes the 

principal offence will not be committed. He need only foresee that the offence will probably 

be committed.

‘If one man deliberately sells to another a gun to be used for murdering a third, he may be indif-
ferent whether the third man lives or dies and interested only in the cash profi t to be made out
of the sale, but he can still be an aider and abettor.’
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If all shop-keepers with knowledge of their customers’ potential criminality are treated as 

accessories then clearly the net of criminal liability will widen. On the other hand, some 

regard must be had to the seriousness and potential threat of the crime in question.

Gamble’s wide equation of intention with knowledge was implicitly narrowed by the House 

of Lords in Gillick v West Norfolk & Wisbech AHA [1986] AC 112 where it was held that A did 

not intentionally assist/encourage unless it was his purpose so to do. The issue in the case 

was whether a doctor would be aiding and abetting unlawful sexual intercourse between an 

under-age girl and her partner by giving confi dential contraceptive advice to her.

Lord Scarman held that it was not a doctor’s purpose to assist a man (P) to have sexual inter-

course with the young woman but to protect her. A doctor would only intend to assist if unlaw-

ful sexual intercourse was the purpose of the advice. No authorities on the MR of complicity 

were examined in this judgment and it is now thought that this case did not overrule Gamble 

but can be interpreted as being more directly concerned with the defence of necessity.

However, the Court of Appeal in the case below confi rmed that A need not act with the pur-

pose of assisting or encouraging provided he realises that the act is capable of assisting.

R v Bryce ●  [2004] EWCA CRIM 1231, CRIM LR 936 COURT OF APPEAL

A was convicted of murder as an aider and abettor. In a dispute between drug dealers he had 

assisted P to kill V by transporting P and a gun to a caravan near V’s home so that P could wait 

for an opportunity to kill him. P was acting on the orders of another drug dealer who paid 

him a visit during the intervening wait. P killed V twelve hours later. A denied knowledge of 

P’s plan to kill V or that he had seen a gun. He claimed that he had hindered the plan to kill by 

creating a 12-hour delay before P decided whether to carry out the order to kill. On appeal A 

argued that since P had not formed the intention to kill at the time of A’s assistance, A could 

not have intended to assist the murder. His actions were therefore too remote in time and 

place to the killing.

The appeal was dismissed. The delay did not negative the intention. No intervening event 

occurred hindering the plan. It was not necessary for P’s intention to exist at the time of A’s 

act. It was necessary to prove an intention to assist P in a way in which A knew would assist 

towards the commission of an offence. Reference was made to R v Woollin [1999] AC 82 

(oblique intention) whereby a person may still intend a result even though he does not desire 

it. A must have done the act deliberately, realising that it was capable of assisting the offence. 

In the extract below, the court uses ‘D’ to represent ‘A’:

Lord Potter:

‘We are of the view that . . . where a defendant, D, is charged as the secondary party to an 
off ence committed by P in reliance on acts which have assisted steps taken by P in the prelimi-
nary stages of a crime later committed by P in the absence of D, it is necessary for the Crown 
to prove intentional assistance by D in the sense of an intention to assist (and not to hinder or 
obstruct) P in acts which D knows are steps taken by P towards the commission of the off ence. 
Without such intention the mens rea will be absent whether as a matter of direct intent on the 
part of D or by way of an intent suffi  cient for D to be liable on the basis of “common purpose” or 
“ joint enterprise”. Thus the prosecution must prove:

a. an act done by D which in fact assisted the later commission of the off ence;

b. that D did the act deliberately realizing that it was capable of assisting the off ence,

‘We are of the view that . . . where a defendant, D, is charged as the secondary party to an
off ence committed by P in reliance on acts which have assisted steps taken by P in the prelimi-
nary stages of a crime later committed by P in the absence of D, it is necessary for the Crown
to prove intentional assistance by D in the sense of an intention to assist (and not to hinder or
obstruct) P in acts which D knows are steps taken by P towards the commission of the off ence.
Without such intention the mens rea will be absent whether as a matter of direct intent on the
part of D or by way of an intent suffi  cient for D to be liable on the basis of “common purpose” or
“joint enterprise”. Thus the prosecution must prove:

a. an act done by D which in fact assisted the later commission of the off ence;

b. that D did the act deliberately realizing that it was capable of assisting the off ence,
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c.  that D at the time of doing the act contemplated the commission of the off ence by A ie he 
foresaw it as a “real or substantial risk” or “real possibility” and,

d. that D when doing the act intended to assist A in what he was doing.’

NOTE

1. It might be thought that the act of assistance here was somewhat minor given the serious-

ness of A’s murder conviction as an accessory.

2. A was held to have intended to assist at a time when P might not have himself formed the 

intention to murder. This reveals a diffi culty with the theory that A’s liability derives from 

and is dependent on P’s MR.

3. Liability is based on intention to do an immediate act with realisation of a risk that a 

fi nal offence might be committed. In other words, A’s MR in relation to P’s offence is 

recklessness. Given such a slender connection between the advice and principal offence, 

particularly in the case of such a serious offence as murder, it might be thought that a 

more exacting form of MR should be demanded such as intention/purpose to produce 

the principal offence. This is exactly the recommendation of the Law Commission as we 

shall see below.

Knowledge of the circumstances

A must have knowledge of the essential facts constituting the offence(a) 

A need not know the specifi c offence, only that P will commit a particular type of (b) 

offence

A will not be liable for a material or signifi cant variation by P.(c) 

In addition to an intention to assist or encourage, A must also have knowledge of the circum-

stances or essential elements of the offence. Suspicion is not enough. Knowledge includes 

wilful blindness: where A assists but deliberately refrains from asking too many questions 

as in JF Alford Transport Ltd [1997] 2 Cr App R at 332 where a company and its directors 

were convicted of abetting the false making of tachograph records by the company drivers 

through inactivity.

Remember that the requirement of intention and knowledge also applies to accessories to an 

offence of strict liability in relation to which P need have no MR at all. A’s MR is more stringent 

than that of P here.

A must have knowledge of the essential facts constituting the off ence—
‘awareness of risk of an off ence’

In Johnson v Youden [1950] 1 KB 544, Lord Goddard CJ stated:

‘Before a person can be convicted of aiding and abetting the commission of an off ence he must 
at least know the essential matters which constitute that off ence. He need not actually know 
that an off ence has been committed, because he may not know that the facts constitute an 
off ence and ignorance of the law is no defence.’

c.  that D at the time of doing the act contemplated the commission of the off ence by A ie he
foresaw it as a “real or substantial risk” or “real possibility” and,

d. that D when doing the act intended to assist A in what he was doing.’

‘Before a person can be convicted of aiding and abetting the commission of an off ence he must
at least know the essential matters which constitute that off ence. He need not actually know
that an off ence has been committed, because he may not know that the facts constitute an
off ence and ignorance of the law is no defence.’

thinking point 
5.3

A sells P a knife 

which A realises 

P might use to 

infl ict serious 

harm. P uses the 

knife to kill. What 

offence has A 

committed?
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The essential facts relate to knowledge of P’s actual or future act. If A is an accessory dur-

ing the commission of the offence he will ‘know’ that an offence is being committed. But 

where A assists P sometime beforehand, A may only foresee or be aware of the possibility or 

probability of a crime and may have less than certain knowledge of P’s intentions. As we saw 

in Bryce (‘Intention means knowledge not purpose’, p 227), P need not have even formed 

a criminal intention at the time of A’s assistance, yet A can still be held to have knowledge 

of the offence provided he foresees or contemplates a real risk of it (ie recklessness—that P 

might commit it).

The fact that knowledge can include subjective recklessness (foresight by A that P might com-

mit an offence) has been confi rmed in three cases: Blakely and Sutton v Chief Constable of 

West Mercia (1991) RTR 405 (‘Procuring’, p 224), Reardon and Webster.

R v Reardon ●  [1999] CRIM LR 392 COURT OF APPEAL

P shot two victims in a pub and carried them into the garden. He returned to ask A for a knife 

to kill one, not identifying which, believing that the other was dead. Both died from wounds 

infl icted by A’s knife. A was convicted of murder as an accessory. Had a particular victim 

been identifi ed and P had deliberately stabbed the other, A would not have been liable. The 

conviction was upheld on the basis that A foresaw a real risk that there might be two and not 

one murders with his knife.

R v Webster ●  [2006] EWCA CRIM 415 COURT OF APPEAL

This was an appeal against conviction for aiding and abetting causing death by dangerous 

driving. W had allowed P to drive his car carrying passengers knowing that P had been drink-

ing all day. P drove erratically and crashed, throwing V from the car to his death.

Moses LJ:

‘In relation to the fi rst way in which the prosecution put the case against this defendant there 
was no issue but that the prosecution had proved a suffi  cient actus reus for secondary liabil-
ity. The appellant had permitted Westbrook to drive and had stopped the car and let Westbrook 
take over the driving. The dispute concerned what knowledge the prosecution had to prove 
before the appellant could be convicted. It was accepted that the prosecution had to prove 
knowledge of the “essential matters” which constituted the off ence of dangerous driving (see 
e.g. Johnson v Youden [1951] KB 544 at 546). . . .

To establish secondary liability against the appellant it is important to appreciate that the real 
question as to the appellant’s state of mind is whether he foresaw the likelihood that the driver 
would drive in a dangerous manner. . . .

Further, we must emphasise what the prosecution had to prove in relation to the appellant’s 
state of mind. It accepted that it was not suffi  cient to prove that the appellant ought to have 
foreseen that Westbrook would drive dangerously. The prosecution had to prove that the 
appellant did foresee that Westbrook was likely to drive dangerously when he permitted him 
to get into the driver’s seat (see Blakely, Sutton v DPP [1991] Crim LR 763).’

It is quite apparent from these cases that there is no defi nitive test of foresight of the essen-

tial facts/circumstances of P’s case. It might be thought that this is too low a threshold of 

culpability. Read the following from ‘Participating in Crime’ (Law Com No 305, 2007), at 

para 1.16:

‘In relation to the fi rst way in which the prosecution put the case against this defendant there
was no issue but that the prosecution had proved a suffi  cient actus reus for secondary liabil-
ity. The appellant had permitted Westbrook to drive and had stopped the car and let Westbrook
take over the driving. The dispute concerned what knowledge the prosecution had to prove
before the appellant could be convicted. It was accepted that the prosecution had to prove
knowledge of the “essential matters” which constituted the off ence of dangerous driving (see
e.g. Johnson v Youden [1951] KB 544 at 546). . . .

To establish secondary liability against the appellant it is important to appreciate that the real
question as to the appellant’s state of mind is whether he foresaw the likelihood that the driver
would drive in a dangerous manner. . . .

Further, we must emphasise what the prosecution had to prove in relation to the appellant’s
state of mind. It accepted that it was not suffi  cient to prove that the appellant ought to have
foreseen that Westbrook would drive dangerously. The prosecution had to prove that the
appellant did foresee that Westbrook was likely to drive dangerously when he permitted him
to get into the driver’s seat (see Blakely, Sutton v DPP [1991] Crim LR 763).’
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‘The failure to provide a clear and authoritative set of rules manifests itself in a number of 
ways:

1. There is uncertainty as to what state of mind D must have in relation to P committing the 
principal off ence:

Example 1C: D sells P some petrol believing that P may use it to make a petrol bomb with which 
he might commit arson.

Example 1D: D lends his car to P so that P can drive his pregnant wife to the hospital. D believes 
that P has been drinking alcohol and is probably over the prescribed limit.

On this issue, the authorities are in impressive disarray. At common law, there is support for at 
least four diff erent tests for determining D’s liability.

Para: 2.65

. . . the courts have demonstrated a readiness to dilute the stringent fault requirement of 
knowledge. With regard to the conduct element of the principal off ence, there are authorities 
that can be cited in support of no less than four diff erent tests, each of which requires some-
thing less than a belief that P will commit the conduct element. The tests are:

1. Belief that P might commit the conduct element (Blakely and Sutton v DPP [1991] RTR 405)

2. Foresight of the risk of a strong possibility that P will commit it (Reardon[1999] Crim LR 
392)

3. Contemplation of the risk of a real possibility that P will commit it (Bryce[2004] EWCA Crim 
1231)

4. Foresight that it is likely that P will commit it (Webster[2006] EWCA Crim 415).’

A need not know the specifi c off ence, only that P will commit a particular 
type of off ence
The general principle is that the accessory may not know all the details of P’s plan but A 

must know that P plans a particular type of offence. Knowledge of the specifi c offence is not 

necessary.

R v Bainbridge ●  [1960] 1 QB 129 COURT OF APPEAL

A supplied oxygen-cutting equipment to P who used it to burgle a bank and steal £18000. 

A was convicted as an accessory to burglary but appealed on the grounds that it should 

have been proved that he knew that P intended to burgle a bank. He had only known that 

something illegal was intended. It was held that knowledge (as opposed to suspicion) of a 

particular type of offence was required. Knowledge that the equipment was going to be used 

for an undefi ned illegal plan would be insuffi cient.

But what did ‘particular type of offence’ mean?

Maxwell v DPP for NI ●  [1978] 3 ALL ER 1140 COURT OF CRIMINAL APPEAL FOR NORTHERN 
IRELAND, AND HOUSE OF LORDS

D drove a car guiding members of a Northern Irish paramilitary army to a public house where 

he knew a terrorist attack was to be made. He knew that the attack would be either by 

bombing or shooting. A bomb was thrown into the pub. He was charged as an accessory to 

the offence of doing an act with intent to cause an explosion likely to endanger life or cause 

‘The failure to provide a clear and authoritative set of rules manifests itself in a number of 
ways:

1. There is uncertainty as to what state of mind D must have in relation to P committing the
principal off ence:

Example 1C: D sells P some petrol believing that P may use it to make a petrol bomb with which
he might commit arson.

Example 1D: D lends his car to P so that P can drive his pregnant wife to the hospital. D believes
that P has been drinking alcohol and is probably over the prescribed limit.

On this issue, the authorities are in impressive disarray. At common law, there is support for at
least four diff erent tests for determining D’s liability.

Para: 2.65

. . . the courts have demonstrated a readiness to dilute the stringent fault requirement of 
knowledge. With regard to the conduct element of the principal off ence, there are authorities
that can be cited in support of no less than four diff erent tests, each of which requires some-
thing less than a belief that P will commit the conduct element. The tests are:

1. Belief that P might commit the conduct element (Blakely and Sutton v DPP [1991] RTR 405)P

2. Foresight of the risk of a strong possibility that P will commit it (Reardon[1999] Crim LR
392)

3. Contemplation of the risk of a real possibility that P will commit it (Bryce[2004] EWCA Crim
1231)

4. Foresight that it is likely that P will commit it (Webster[2006] EWCA Crim 415).’
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serious injury to property. He appealed against conviction on the basis that he did not know 

the precise ‘type of offence’ to be committed. He did not know and it could not be proved 

that he knew a bomb attack was intended by those whom he was assisting. His conviction 

was upheld.

Lord Lowry in the Court of Criminal Appeal, Northern Ireland:

‘His guilt springs from the fact that he contemplates the commission of one (or more) of a 
number of crimes by the principal and he intentionally lends his assistance in order that such 
a crime will be committed. In other words, he knows that the principal is committing or about 
to commit one of a number of specifi ed illegal acts and with that knowledge he helps him to 
do so.’

This was approved by Lord Scarman in the House of Lords:

‘An accessory who leaves it to his principal to choose is liable, provided always the choice is 
made from the range of off ences from which the accessory contemplates the choice will be 
made.’

NOTE

1. The test is one of contemplation.

2. It follows that no liability should arise if P commits an offence outside of the accessory’s 

contemplation (eg murder not rape, assault not theft). Therefore, A will not be liable for 

every offence that P may commit.

3. Both Maxwell and Bainbridge introduced an element of reckless knowledge into MR by 

deciding that an accessory will be liable knowing there is a possibility of a certain type of 

offence where A knows that P will commit an offence.

4. The test is therefore wider than one which would require detailed knowledge but nar-

rower than one requiring knowledge of criminality in general.

5. If A need only know of a risk that P will commit an offence within his contemplation, and 

not the precise details, then far-sighted or contemplative accessories will be penalised.

A lends P his tools for a burglary. P keeps the tools and uses them for 20 other burglaries. 

Is A an accomplice to all?

A lends P a gun with which to kill V that evening. P uses the gun as expected. The follow-

ing month he uses it to kill two police offi cers whilst resisting arrest. Is A an accomplice to 

all murders?

If A were to be secondarily liable for all subsequent crimes by P it would represent quite an 

extension to accomplice liability. It was this prospect that led the Law Commission in 1993 to 

propose the abolition of secondary liability. However, in practice it does seem to have been 

the problem it was feared to be. Read this by J.C. Smith,’Criminal Liability of Accessories: Law 

and Law Reform’ (1997) 113 LQR, at 461:

‘His guilt springs from the fact that he contemplates the commission of one (or more) of a
number of crimes by the principal and he intentionally lends his assistance in order that such
a crime will be committed. In other words, he knows that the principal is committing or about
to commit one of a number of specifi ed illegal acts and with that knowledge he helps him to
do so.’

‘An accessory who leaves it to his principal to choose is liable, provided always the choice is
made from the range of off ences from which the accessory contemplates the choice will be
made.’

example
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‘What of the Bainbridge problem? Ever since that decision in 1959 academic lawyers and stu-
dents have been having sleepless nights worrying about the seller of a rather durable jemmy 
being convicted of endless burglaries, of which he knew nothing, years after the sale. But the 
issue of multiple convictions did not arise in Bainbridge nor, so far as I know, has it arisen in any 
reported case in the 38 years which have elapsed since we were alerted to the existence of the 
problem. We do not know, of course, that it has not caused concern to prosecutors but it can 
hardly be seen as a pressing practical problem.’

A may know the type of off ence but will not be liable for a material or 
signifi cant intentional variation by P
Suppose A assists or encourages P to commit murder or grievous bodily harm on V but P inten-

tionally commits the contemplated offence against X. The House of Lords in Powell [1999] 

AC 1 said that A would not be liable unless he foresaw that P might act in this way. The doctrine 

of transferred malice would only apply to A if P committed the offence against X unintention-

ally, in a mistaken or accidental attempt to kill/injure V (Chapter 3, ‘Transferred Malice’, p 132).

The oldest reported case involving deviation from an agreed plan is Saunders and Archer 

(1573) 2 Plowd 473 where S advised A to kill his wife by giving her a poisoned apple so that 

A could be with another woman. A placed the apple before his wife but did not intervene 

when she gave the apple to their child who ate it and died. A was convicted of murder but 

S was held not to have been an accessory on the basis that A’s omission to intervene was a 

deliberate change of plan and represented a break in the chain of causation. The court took 

two years to decide the verdict. A might today be convicted of conspiracy to murder.

Questions also arise as to how far P’s offence must differ in order for the variation to be 

material or substantial. We pursue this further in ‘The Doctrine of Joint Enterprise’, overleaf.

thinking point 5.4

1. A sells P a gun believing that P will use it to kill. P uses it to kill on several subsequent 

occasions. Is A liable for all murders?

2. A sells P an iron bar believing that P will use it in a burglary or robbery. P uses it to 

commit murder. Is A liable?

3. A lends P a crowbar for a burglary knowing that there is a risk that P might use it to 

attack the occupier (V) if he is disturbed. P is disturbed during the burglary and hits V 

around the head causing serious injury from which V then dies.

The Law Commission recommended that A should only be convicted of the principal offence 

if his culpability is comparable to P’s. Therefore, A must intend that P should engage in the 

conduct element of the principal offence and not be merely reckless as to that fact. One 

problem is that if P fails to carry out the principal offence, because he is arrested beforehand 

for example or chooses not to proceed, A will escape all liability despite having given assist-

ance or encouragement at an earlier stage, unless prosecutions for an inchoate offence such 

as conspiracy or attempt are possible. In Part 2, Serious Crime Act 2007 (see Chapter 15, ‘The 

Serious Crime Act 2007: Encouragement and Assistance’, p 789 for detailed examination) 

three new statutory inchoate offences now incriminate A in just this situation. The offences 

replace incitement and supplement secondary liability.

‘What of the Bainbridge problem? Ever since that decision in 1959 academic lawyers and stu-
dents have been having sleepless nights worrying about the seller of a rather durable jemmy
being convicted of endless burglaries, of which he knew nothing, years after the sale. But the
issue of multiple convictions did not arise in Bainbridge nor, so far as I know, has it arisen in any
reported case in the 38 years which have elapsed since we were alerted to the existence of the
problem. We do not know, of course, that it has not caused concern to prosecutors but it can
hardly be seen as a pressing practical problem.’

thinking point 5.4

1. A sells P a gun believing that P will use it to kill. P uses it to kill on several subsequent 

occasions. Is A liable for all murders?

2. A sells P an iron bar believing that P will use it in a burglary or robbery. P uses it to 

commit murder. Is A liable?

3. A lends P a crowbar for a burglary knowing that there is a risk that P might use it to 

attack the occupier (V) if he is disturbed. P is disturbed during the burglary and hits V 

around the head causing serious injury from which V then dies.
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The Act is based on the recommendations of ‘Inchoate Liability for Assisting and Encouraging 

Crime’ (Law Com No 300, 2006). These offences do not replace the common law on sec-

ondary participation but are additional or alternative to it where D commits acts capable of 

assisting or encouraging an offence.

The law has expanded the scope of knowledge for accomplice liability in recent years to 

include recklessness or awareness of a risk that P might offend in a contemplated way. This 

is a summary of the current law on the MR of secondary parties:

A must intend to do the act which assists or encourages.• 

A must intend the act to assist or encourage P.• 

Intention requires knowledge but not purpose that an offence will be committed.• 

A must know the essential matters forming the offence.• 

A need only contemplate that P might carry out a particular type of offence.• 

A will not be liable for a material or signifi cant intentional variation by P.• 

 5.3 The Doctrine of Joint Enterprise
5.3.1 Defi nition• 

5.3.2 Where P goes beyond the joint enterprise to commit a collateral offence• 

5.3.3 A’s offence will be less where P acts outside the scope of the joint enterprise by a • 

fundamentally different act

5.3.4 Criticisms of joint enterprise• 

5.3.1  Defi nition

A joint enterprise occurs where several people participate in a common criminal design or 

venture. The enterprise might be the result of an agreement to commit an offence or the 

result of a sudden or spontaneous shared common intention. What is crucial is a unity of 

purpose, meeting of minds or understanding of some sort. The joint enterprise might consist 

of a single crime, eg: 

1. A, P and others agree to commit burglary. A gives P maps, plans and security information 

about a building which P then burgles.

2. P and others attack V by kicking and punching. A sees the attack and joins in, demon-

strating a spontaneous shared intention to injure V by restraining V from punching P by 

holding his arms behind his back.

Alternatively, the joint enterprise might consist of joint participation in one crime in the course 

of which P commits another and this is within A’s foresight, eg:

The law has expanded the scope of knowledge for accomplice liability in recent years to w

include recklessness or awareness r of a risk that P might offend in a contemplated way. This 

is a summary of the current law on the MR of secondary parties:

A must intend to do the act which assists or encourages.•

A must intend the act to assist or encourage P.• 

Intention requires knowledge but not purpose that an offence will be committed.• 

A must know the essential matters forming the offence.•

A need only contemplate that P might carry out a particular type of offence.• 

A will not be liable for a material or signifi cant intentional variation by P.• 

section
summary

example
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A and P engage in a burglary in the course of which A foresees that P might commit serious 

harm to the occupier. P pulls out a knife and fatally stabs the occupier. A and P are guilty 

of murder by joint enterprise.

If the joint enterprise leads to the contemplated offence, then all are liable either as:

Accessories and principals to a joint enterprise; or• 

Co-defendants where each commit an intentional principal offence separately from the • 

others; or

Accessories and principals under the usual principles of complicity where one person per-• 

petrates the offence and the others assist or encourage.

There must be evidence of either agreement or a shared common intention. It is not enough 

that A simply joins an ongoing attack, for example, because there will be no common under-

standing of the aim or purpose of the attack which might be murder or minor harm. But, 

provided there is evidence of agreement or a common intention, there is no requirement 

to prove assistance or encouragement as would be the case under the general principles of 

secondary liability.

Joint enterprise: agreement, common purpose, intention or 
assistance and encouragement

It follows that where A and P embark on crime 1 (eg robbery), and P intentionally murders 

the occupier (crime 2), A will be guilty of crime 2 if there is evidence of either an agreement, 

a shared intention, a common purpose or assistance or encouragement to commit crime 2. 

However, it might occur to you that one who participates in crime 1, with foresight that 

another might commit crime 2, could assist or encourage crime 2 under the ordinary princi-

ples of accessorial liability as an aider or abettor. To what extent then, is there a need for this 

separate form of liability called ‘joint enterprise’? This is a particularly complex area of law 

and one that is very controversial. It has generated a growing number of Court of Appeal 

cases culminating in a recent Supreme Court decision. The contention is that joint enterprise 

is used to secure convictions for crime type 2 of those playing only a subsidiary role in group 

criminal activity where crime 2, typically a murder, has been deliberately committed by oth-

ers in the group. This is possible where there is any evidence of either a common purpose 

or assistance and encouragement in crime 2. The criticism is that the vital evidence in this 

respect need not be substantial. Moreover, as we shall see in the murder context, mens rea 

depends simply on foresight of a risk that another might intentionally kill or commit GBH. 

The result is that the rules regarding joint enterprise can result in convictions of murder for 

all those participating in a group attack where each individual contribution may be minor 

but which, in the context of the group attack, amounts to encouragement provided there 

is foresight of a risk of at least really serious harm. The threshold of liability for murder is 

therefore said to be unduly low. The same argument applies to the ordinary rules of second-

ary participation in respect of murder. The Court of Appeal and the Supreme Court have 

recently questioned whether there is any need to resort to joint enterprise when convictions 

could otherwise be obtained on the basis of the ordinary rules of secondary participation or 

not at all. Two recent murder cases confi rm this point which, together with certain others 

referred to below, appear to represent an attempt by the courts to discourage prosecutions 

on the basis of joint enterprise.

example
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R v Willett ●  [2010] EWCA CRIM 1620

Two brothers intended to steal from parked cars (crime 1). One brother (A) attempted to 

break into V’s van whilst the other brother (P) remained at the wheel of a getaway car. V (Mr. 

Matharu) attempted to stop A whereupon A returned to the getaway car and P drove off at 

high speed. As they turned a corner, V attempted to block their path. V was run over and 

killed. A was convicted of murder on the grounds of an agreement between the brothers to 

escape and drive at any individual so as to cause death or GBH. A was clearly an accessory to 

theft but could only be party to murder on the basis of either: a) participation in the theft so 

as to provide assistance/encouragement to P’s murder as an accessory or b) a shared common 

intention to murder as a joint principal to a joint enterprise. In either case A would need to 

foresee that P might at least commit GBH. The trial judge considered that A’s mere presence 

in the car alone tacitly encouraged his brother to drive at the victim and that he was guilty as 

an accessory.

Moses LJ: 

‘The nature of the case against this appellant appears, therefore, to have been that 
although the appellant did not agree to his brother killing or intentionally inflicting seri-
ous injury on Mr Matharu, he realised that Albert might do so with a murderous intention 
but nevertheless continued to participate in the venture. Evidence of that participation 
consisted of his shouting at the unfortunate victim. In short, the way the prosecution case 
relied on the principle that an accessory may be guilty where he does no more than foresee 
that the principal may kill or intentionally inflict serious injury, but nevertheless continues 
to participate…

It is diffi  cult to see that merely continuing to sit in the passenger seat of the Mondeo amounted 
to any encouragement to the driver to run over Mr Matharu. Events happened fast. There was 
an opportunity, at the last minute, we suppose, for the appellant to get out of the vehicle and 
remonstrate with Mr Matharu. But his failure to do so cannot, we think, be said to be an encour-
agement to the driver to run him over. The speed and turn of events makes such a suggestion 
unrealistic.

In a case such as this, it would be all too easy for a jury to convict a passenger, escaping from a 
crime, of murder merely on the basis that the escape was part of the crime and the appellant, 
participating in the crime of theft and participating in the escape, had chosen to remain in the 
vehicle. Yet, on the facts of this case, as we have sought to demonstrate, that was not enough 
to establish murder….’ 

NOTE

The Court of Appeal held that mere presence in the car did not constitute encouragement 1. 

given A’s very limited opportunity for withdrawing from the car whilst it was being driven 

away. Further, A could not have foreseen the risk of P knocking V over until a few seconds 

beforehand when they turned the corner. Therefore, A was neither a co-defendant nor an 

accomplice to the murder ((a) above).

As to whether A could be guilty of murder on the basis of a joint enterprise, ((b) above), it 2. 

would be necessary to show that when participating in the agreed theft D had foreseen 

that his brother might intentionally cause GBH or kill. There had to be evidence that D 

continued to participate in the initial crime (theft) with foresight that P might go on to 

‘The nature of the case against this appellant appears, therefore, to have been that
although the appellant did not agree to his brother killing or intentionally inflicting seri-
ous injury on Mr Matharu, he realised that Albert might do so with a murderous intention
but nevertheless continued to participate in the venture. Evidence of that participation
consisted of his shouting at the unfortunate victim. In short, the way the prosecution case
relied on the principle that an accessory may be guilty where he does no more than foresee
that the principal may kill or intentionally inflict serious injury, but nevertheless continues
to participate…

It is diffi  cult to see that merely continuing to sit in the passenger seat of the Mondeo amounted
to any encouragement to the driver to run over Mr Matharu. Events happened fast. There was
an opportunity, at the last minute, we suppose, for the appellant to get out of the vehicle and
remonstrate with Mr Matharu. But his failure to do so cannot, we think, be said to be an encour-
agement to the driver to run him over. The speed and turn of events makes such a suggestion
unrealistic.

In a case such as this, it would be all too easy for a jury to convict a passenger, escaping from a
crime, of murder merely on the basis that the escape was part of the crime and the appellant,
participating in the crime of theft and participating in the escape, had chosen to remain in the
vehicle. Yet, on the facts of this case, as we have sought to demonstrate, that was not enough
to establish murder….’ 
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commit the fi nal offence (murder). The court did not consider this to have been the case 

due to speed of the events.

The Supreme Court similarly rejected the doctrine of a joint enterprise in the next case.

R v Gnango ●  [2011] UKSC 59 UNITED KINGDOM SUPREME COURT

A and P engaged in a gunfi ght in a car park outside a nursing home. A bullet from P’s gun 

killed a passing care-worker. P (named ‘the Bandana Man’ in the law report) was arrested but 

never charged. A was prosecuted for murder. The prosecution alleged that A was guilty of 

murder in either of two ways: a) as part of a joint enterprise, ie a common purpose to com-

mit an affray (a shoot-out) with foresight that P might intentionally kill or commit GBH or b) 

as an accessory by way of encouragement and participation in the affray with the necessary 

foresight that P might intentionally kill or commit GBH. A could then be guilty of murder 

through the doctrine of transferred malice. A was convicted of murder on the basis of a) a 

common purpose. The judge held that there was no encouragement by A towards P. The 

Court of Appeal overturned the conviction. There was no common purpose to commit an 

affray given that A and P had opposing or antagonistic purposes. There were individual acts 

of affray which were separate and diametrically opposed but there was no common purpose 

to be shot at. The Court of Appeal held that to be guilty of murder as part of a joint enterprise, 

there had to be participation by A in P’s offence with foresight of the fi nal offence ‘as a pos-

sible incident of the common enterprise’. This was not the case and since there had been no 

encouragement of P by A, A was not guilty of murder. The following point of law of general 

pubic importance was certifi ed for the Supreme Court: ‘If (i) D1 and D2 voluntarily engage 

in fi ghting each other, each intending to kill or cause grievous bodily harm to the other and 

each foreseeing that the other has the reciprocal intention, and if (ii) D1 mistakenly kills V in 

the course of the fi ght, in what circumstances, if any, is D2 guilty of the offence of murder-

ing V?’ The Supreme Court held that A was guilty of murder as an accessory to an offence 

of violence under the ordinary rules of secondary participation. The term ‘parasitic accessory 

liability’ is used throughout the judgment in place of joint enterprise. The respondent in the 

judgment is party A.

Lord Phillips and Lord Judge:

‘Parasitic accessory liability arises where (i) D1 and D2 have a common intention to commit 
crime A (ii) D1, as an incident of committing crime A, commits crime B, and (iii) D2 had foreseen 
the possibility that he might do so. Here there was no crime A and crime B. It cannot be said 
that the two protagonists had a joint intention to commit violence of a type that fell short of 
the violence committed. Either Bandana Man and the respondent had no common intention, or 
there was a common intention to have a shoot out. If they intended to have a shoot out, then 
each necessarily accepted that the other would shoot at him with the intention to kill or cause 
serious injury. Neither intended that the other should kill him but each accepted the risk that 
he might do so.

The Crown sought to suggest that there was a joint intention to have an aff ray, which was crime 
A, and that the killing by Bandana Man was crime B, for which the respondent was liable as 
an accessory because it was within his contemplation as a possible, albeit unintended, inci-
dent of crime A. The fallacy of this argument is that, if there was a joint intention to have an 
aff ray, that intention was to have an aff ray by shooting at each other with homicidal intent. It 

‘Parasitic accessory liability arises where (i) D1 and D2 have a common intention to commit
crime A (ii) D1, as an incident of committing crime A, commits crime B, and (iii) D2 had foreseen
the possibility that he might do so. Here there was no crime A and crime B. It cannot be said
that the two protagonists had a joint intention to commit violence of a type that fell short of 
the violence committed. Either Bandana Man and the respondent had no common intention, or
there was a common intention to have a shoot out. If they intended to have a shoot out, then
each necessarily accepted that the other would shoot at him with the intention to kill or cause
serious injury. Neither intended that the other should kill him but each accepted the risk that
he might do so.

The Crown sought to suggest that there was a joint intention to have an aff ray, which was crime
A, and that the killing by Bandana Man was crime B, for which the respondent was liable as
an accessory because it was within his contemplation as a possible, albeit unintended, inci-
dent of crime A. The fallacy of this argument is that, if there was a joint intention to have an
aff ray, that intention was to have an aff ray by shooting at each other with homicidal intent. It
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is artifi cial to treat the intention to have an aff ray as a separate intention from the intention to 
have a potentially homicidal shooting match….

If the respondent aided, abetted, counselled and procured Bandana Man to shoot at him he was, 
on my analysis, guilty of aiding and abetting the attempted murder of himself. Had he been killed 
by Bandana Man, he would have been a party to his own murder. Although he had not intended 
that Bandana Man should succeed in hitting him, complicity in his attempt to do so would have 
rendered him a party to the successful achievement of that attempt. As it was, Bandana Man 
accidentally shot Miss Pniewska. Under the doctrine of transferred malice he was liable for her 
murder. Under the same doctrine, the respondent, if he had aided, abetted, counselled and pro-
cured the attempt, was party to the murder that resulted. Does it follow that, having regard to 
the terms of the judge’s directions, the jury must have been satisfi ed that the respondent had 
aided, abetted, counselled and procured Bandana Man to shoot at him with murderous intent? If 
so, his conviction can stand. If not, the Court of Appeal correctly quashed it….A guilty verdict in 
this case involves a combination of common law principles in relation to aiding and abetting and 
the common law doctrine of transferred malice. In Attorney General’s Reference (No 3 of 1994) 
[1998] AC 245, 261 Lord Mustill commented of the latter doctrine:

“Like many of its kind this is useful enough to yield rough justice, in particular cases, and it 
can sensibly be retained notwithstanding its lack of any sound intellectual basis. But it is 
another matter to build a new rule upon it.”

We have considered whether to hold the respondent guilty of murder would be so far at odds 
with what the public would be likely to consider the requirements of justice as to call for a 
reappraisal of the application of the doctrine in this case. We have concluded to the contrary. 
On the jury’s verdict the respondent and Bandana Man had chosen to indulge in a gunfi ght in a 
public place, each intending to kill or cause serious injury to the other, in circumstances where 
there was a foreseeable risk that this result would be suff ered by an innocent bystander. It 
was a matter of fortuity which of the two fi red what proved to be the fatal shot. In other cir-
cumstances it might have been impossible to deduce which of the two had done so. In these 
circumstances it seems to us to accord with the demands of justice rather than to confl ict 
with them that the two gunmen should each be liable for Miss Pniewska’s murder.’ 

NOTE

A was convicted of murder as an accessory on the basis of his participation in the offence 1. 

of attempted murder (of both himself and Bandana Man), intending to kill or commit really 

serious harm to Bandana Man. That intention could then be transferred to the victim. The 

Supreme Court rejected as artifi cial the judge’s fi nding of a shared common purpose or 

joint enterprise to commit an affray (crime 1) as a result of which A would be guilty of 

the consequential murder (crime 2). The Court of Appeal’s reasoning for overturning that 

conviction was also rejected as being unduly technical. Signifi cantly, both the Supreme 

Court and the Court of Appeal agreed that joint enterprise did not apply.

Lord Brown and Lord Clarke considered that A was guilty of murder as a joint principal, the 2. 

difference between an accessory and principal being elusive in the circumstances.

Lord Phillips and Lord Judge made what might be regarded as a policy statement regard-3. 

ing joint enterprise at para 42:

‘Many public order offences constitute a spontaneous outburst of reciprocal violence, often 

fuelled by alcohol. They can, however, involve a common purpose—indeed such a common 

is artifi cial to treat the intention to have an aff ray as a separate intention from the intention to
have a potentially homicidal shooting match….

If the respondent aided, abetted, counselled and procured Bandana Man to shoot at him he was,
on my analysis, guilty of aiding and abetting the attempted murder of himself. Had he been killed
by Bandana Man, he would have been a party to his own murder. Although he had not intended
that Bandana Man should succeed in hitting him, complicity in his attempt to do so would have
rendered him a party to the successful achievement of that attempt. As it was, Bandana Man
accidentally shot Miss Pniewska. Under the doctrine of transferred malice he was liable for her
murder. Under the same doctrine, the respondent, if he had aided, abetted, counselled and pro-
cured the attempt, was party to the murder that resulted. Does it follow that, having regard to
the terms of the judge’s directions, the jury must have been satisfi ed that the respondent had
aided, abetted, counselled and procured Bandana Man to shoot at him with murderous intent? If 
so, his conviction can stand. If not, the Court of Appeal correctly quashed it….A guilty verdict in
this case involves a combination of common law principles in relation to aiding and abetting and
the common law doctrine of transferred malice. In Attorney General’s Reference (No 3 of 1994)
[1998] AC 245, 261 Lord Mustill commented of the latter doctrine:

“Like many of its kind this is useful enough to yield rough justice, in particular cases, and it
can sensibly be retained notwithstanding its lack of any sound intellectual basis. But it is
another matter to build a new rule upon it.”

We have considered whether to hold the respondent guilty of murder would be so far at odds
with what the public would be likely to consider the requirements of justice as to call for a
reappraisal of the application of the doctrine in this case. We have concluded to the contrary.
On the jury’s verdict the respondent and Bandana Man had chosen to indulge in a gunfi ght in a
public place, each intending to kill or cause serious injury to the other, in circumstances where
there was a foreseeable risk that this result would be suff ered by an innocent bystander. It
was a matter of fortuity which of the two fi red what proved to be the fatal shot. In other cir-
cumstances it might have been impossible to deduce which of the two had done so. In these
circumstances it seems to us to accord with the demands of justice rather than to confl ict
with them that the two gunmen should each be liable for Miss Pniewska’s murder.’
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purpose is an element of the offence of riot. It is not uncommon for groups of youths, sup-

porters of rival football clubs for example, to plan to meet in order to do battle. It may be that 

most involved in such a skirmish have no wish to cause serious injury. There will, however, be an 

obvious possibility that one or more of those involved may go beyond the common intention of 

the majority of the combatants and deliberately cause serious injury. If such an event occurs and 

a victim suffers serious injury, or even dies, are all who were present guilty of causing grievous 

bodily harm, or murder where the victim dies, by reason of the doctrine of parasitic accessory 

liability? It is this question that the Court of Appeal raised, but left unanswered. For reasons 

that we shall explain the facts of this case do not require an answer to the question, despite 

the reformulation of the Crown’s case. We would consider it undesirable, however, if a practice 

developed of relying on the doctrine of parasitic accessory liability to charge with murder par-

ties to an affray who had not themselves intended that it would result in serious injury.’ 

In Stringer [2011] EWCA Crim 1396, the Court of Appeal held that where father (A1), son 

(A2) and P had chased V, who was armed with a baseball bat and named ‘Bones’, A1 and A2 

knowing that P had a knife, both were guilty of murder for giving encouragement to P to stab 

V. The original conviction had been based on joint enterprise. The Court of Appeal held that 

reference to joint enterprise was unnecessary. Each was guilty on the basis of the ordinary 

rules of secondary participation for having assisted or encouraged P to kill by words or con-

duct. It was not, and had never been, necessary for such assistance to be given at the time of 

the offence. Further, some degree of causation or contribution was necessary between A’s 

act and P’s offence.

Toulson LJ:

‘If D provides assistance or encouragement to P, and P does that which he has been encour-
aged or assisted to do, there is good policy reason for treating D’s conduct as materially 
contributing to the commission of the off ence, and therefore justifying D’s punishment as a 
person responsible for the commission of the off ence, whether or not P would have acted in 
the same way without such encouragement or assistance. Whether D’s conduct amounts to 
assistance or encouragement is a question of fact. Professor Glanville Williams commented 
in Criminal Law: The General Part (1961) 2nd ed, at page 356, that it is sometimes diffi  cult 
to know what degree of assistance is to be regarded as aiding. Several centuries of case law 
have not produced any defi nitive legal formula for resolving that question. This is unsurpris-
ing because the facts of diff erent cases are infi nitely variable. It is for the jury, applying their 
common sense and sense of fairness, to decide whether the prosecution have proved to their 
satisfaction on the particular facts that P’s act was done with D’s assistance or encourage-
ment (subject to the qualifi cation that if no fair-minded jury could properly reach that con-
clusion, the judge should withdraw the case)…. Joint enterprise is not a legal term of art. In 
Mendez and Thompson the court favoured the view that joint enterprise as a basis of second-
ary liability involves the application of ordinary principles; it is not an independent source 
of liability. Participation in a joint criminal adventure involves mutual encouragement and 
assistance. It would have been suffi  cient for the judge to have directed the jury that the pros-
ecution had to prove against each appellant that by words or conduct he assisted or encour-
aged McPhee to go after Bones and attack him, with the intention which the judge explained 
and with the knowledge and foresight about McPhee’s possession and use of a knife which 
the judge also explained.’ 

‘If D provides assistance or encouragement to P, and P does that which he has been encour-
aged or assisted to do, there is good policy reason for treating D’s conduct as materially
contributing to the commission of the off ence, and therefore justifying D’s punishment as a
person responsible for the commission of the off ence, whether or not P would have acted in
the same way without such encouragement or assistance. Whether D’s conduct amounts to
assistance or encouragement is a question of fact. Professor Glanville Williams commented
in Criminal Law: The General Part (1961) 2nd ed, at page 356, that it is sometimes diffi  cult
to know what degree of assistance is to be regarded as aiding. Several centuries of case law
have not produced any defi nitive legal formula for resolving that question. This is unsurpris-
ing because the facts of diff erent cases are infi nitely variable. It is for the jury, applying their
common sense and sense of fairness, to decide whether the prosecution have proved to their
satisfaction on the particular facts that P’s act was done with D’s assistance or encourage-
ment (subject to the qualifi cation that if no fair-minded jury could properly reach that con-
clusion, the judge should withdraw the case)…. Joint enterprise is not a legal term of art. In
Mendez and Thompson the court favoured the view that joint enterprise as a basis of second-
ary liability involves the application of ordinary principles; it is not an independent source
of liability. Participation in a joint criminal adventure involves mutual encouragement and
assistance. It would have been suffi  cient for the judge to have directed the jury that the pros-
ecution had to prove against each appellant that by words or conduct he assisted or encour-
aged McPhee to go after Bones and attack him, with the intention which the judge explained
and with the knowledge and foresight about McPhee’s possession and use of a knife which
the judge also explained.’
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5.3.2  Where P goes beyond the joint enterprise to 
commit a collateral offence

Liability for an offence committed by joint enterprise can be escaped where one of the par-

ticipants intentionally commits another unexpected (collateral) offence or deviates from the 

joint enterprise in a signifi cant way. The context is nearly always murder but the law is of 

general application.

To understand this section you need to remind yourself that the MR for murder is intention 

to kill or cause grievous bodily harm.

A, P and others agree to attack V with fi sts and to cause non-life-threatening injuries. 

During the attack, P produces a gun and shoots V dead. P’s intention was to kill.

What is A’s liability? There are four possibilities:

1. Murder: If A foresaw that P might intentionally kill or cause really serious harm A will be 

liable for murder on the basis of his continued participation. Foresight renders A as culpa-

ble as P and just as deserving of the mandatory life sentence.

2. Unlawful and dangerous act manslaughter: If A did not foresee the risk of really serious 

harm or death but did intend to assault, this objectively dangerous act carrying the risk of 

some harm renders A liable for manslaughter. A discretionary sentence refl ects A’s moral 

culpability.

3. Assault/ABH: A’s only intention was to infl ict non-life-threatening harm. A conviction 

for assault refl ects A’s actual MR.

4. Nothing: Murder requires an intention to kill or cause GBH. A did not directly intend to 

murder (ie it was not his purpose to kill or infl ict GBH) nor did A obliquely intend to murder 

(ie he did not foresee P’s actions as a virtual certainty). A is not morally responsible for V’s 

death.

The law states that A will share P’s liability if he foresaw the risk of P intending a more serious 

offence (No 1 above).

Therefore, A will be convicted of P’s offence of murder provided:

There is a • common purpose, satisfi ed by evidence of agreement or shared com-

mon intention (this may take the form of evidence of assistance or encouragement); 

and

A • foresees or is aware of a risk that P would act in such a way.

Awareness of risk, even where P hopes the risk will never materialise, will convict A of 

P’s offence. A can therefore be convicted of murder when only reckless as to whether P 

intends death/grievous bodily harm. This is similar to the MR for accessories. But, there 

is no need to prove intentional assistance or encouragement as is required by secondary 

participation in general, the agreement or shared common intention providing the basis 

of liability.

The underlying rationale for joint enterprise liability is one of policy as described by Lord Steyn 

in Powell/English below, the leading authority:

example
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‘The criminal justice system exists to control crime. A prime function of that system must be to 
deal justly but eff ectively with those who join with others in criminal enterprises. Experience 
has shown that joint criminal enterprises only too readily escalate into the commission of 
greater off ences. In order to deal with this important social problem the accessory principle is 
needed and cannot be abolished or relaxed. . . .’

If A is not aware of such a risk there is little consistency on whether he will be liable for a lesser 

offence or what that offence should be. We shall explore that issue later.

The fi rst case in this area was Chan Wing-Siu v Queen [1985] AC 168 (Privy Council). Three 

accomplices committed a robbery with knives and one of them, it could not be proved which, 

stabbed the robbery victim to death. Convictions of all three for murder were upheld. To 

the argument that the agreement had only been to use the knives in order to frighten, 

the Privy Council held that the doctrine of common purpose depends on contemplation or 

authorisation.

Sir Robin Cooke:

‘The case must depend rather on the wider principle whereby a secondary party is criminally 
liable for acts by the primary off ender of a type which the former foresees but does not neces-
sarily intend.’

‘Contemplation’ as opposed to ‘tacit agreement’ was regarded as crucial in further cases. The 

House of Lords confi rmed this dominant view in what is now the leading case of Powell in 

a conjoined appeal with English (English is dealt with under ‘A’s offence will be less where P 

acts outside the scope of the joint enterprise by a fundamentally different act’, at p 243):

R v Powell & Anr, R v English ●  [1999] AC 1 HOUSE OF LORDS

Powell, Daniels and another, X, went to a drug dealer’s house. When he came to the door, the 

dealer was shot dead by either of them or by X. Powell knew that X was armed and realised 

that he might use the gun to kill or cause grievous bodily harm (GBH). Powell and Daniels 

were convicted of murder on the basis that if the dealer had been shot by X, then they knew 

he was armed and must therefore have foreseen that he might use it to kill or cause really 

serious harm.

On appeal, the House of Lords held that the scope of a common purpose is determined 

by the contemplation of the parties sharing that purpose. A would be liable on the basis 

of recklessness not simply as to the result but as to whether death/GBH might be caused 

intentionally by P. Powell had argued that anything less than knowledge of a virtual certainty 

that P would kill or cause serious injury was unfair because A would be convicted of murder 

on less MR than P. This was rejected. Public policy considerations applied to confi rm Powell’s 

conviction.

Lord Steyn:

‘Under the accessory principle criminal liability is dependent on proof of subjective foresight 
on the part of a participant in the criminal enterprise that the primary off ender might commit 
a greater off ence, that being in these cases foresight that the primary off ender might commit 
murder as defi ned in law. . . .

‘The criminal justice system exists to control crime. A prime function of that system must be to
deal justly but eff ectively with those who join with others in criminal enterprises. Experience
has shown that joint criminal enterprises only too readily escalate into the commission of 
greater off ences. In order to deal with this important social problem the accessory principle is
needed and cannot be abolished or relaxed. . . .’

‘The case must depend rather on the wider principle whereby a secondary party is criminally
liable for acts by the primary off ender of a type which the former foresees but does not neces-
sarily intend.’

‘Under the accessory principle criminal liability is dependent on proof of subjective foresight
on the part of a participant in the criminal enterprise that the primary off ender might commit
a greater off ence, that being in these cases foresight that the primary off ender might commit
murder as defi ned in law. . . .
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The established principle is that a secondary party to a criminal enterprise may be criminally 
liable for a greater criminal off ence committed by the primary off ender of a type which the 
former foresaw but did not necessarily intend. The criminal culpability lies in participating 
in the criminal enterprise with that foresight. Foresight and intention are not synonymous 
terms. But foresight is a necessary and suffi  cient ground of the liability of accessories. That is 
how the law has been stated in two carefully reasoned decisions of the Privy Council (see Chan 
Wing-siu v R[1984] 3 All ER 877 . . . and Hui Chi-ming V R[1991] 3 All ER 897 . . . ). . .

Counsel for the appellants argued that the secondary party to a criminal enterprise should 
only be guilty of a murder committed by the primary off ender if the secondary party has the 
full mens rea suffi  cient for murder, ie an intent to kill or to cause really serious bodily harm. 
Their arguments fell into three parts, namely: (1) that there is a disharmony between two 
streams of authority; (2) that the accessory principle involves a form of constructive crimi-
nal liability; and (3) that it is anomalous that a lesser form of culpability is suffi  cient for a 
secondary party than for the primary off ender. The fi rst part of the argument centred on the 
scope of decisions of the House of Lords in R v Moloney and R v Hancock.Those decisions dis-
tinguish between foresight and intention and require in the case of murder proof of intention 
to kill or cause serious bodily injury. But those decisions were intended to apply to a primary 
off ender only. The liability of accessories was not in issue. Plainly the House did not intend in 
those decisions to examine or pronounce on the accessory principle. The resort to authority 
must therefore fail.

That brings me to the second argument. If the application of the accessory principle results 
in a form of constructive liability that would be contrary to principle and it would be a defect 
in our criminal law. . . . The accessory principle requires proof of a subjective state of mind on 
the part of a participant in a criminal enterprise, viz foresight that the primary off ender might 
commit a diff erent and more serious off ence. . . . The foresight of the secondary party must 
be directed to a real possibility of the commission by the primary off ender in the course of 
the criminal enterprise of the greater off ence. The liability is imposed because the secondary 
party is assisting in and encouraging a criminal enterprise which he is aware might result 
in the commission of a greater off ence. . . . It is undoubtedly a lesser form of mens rea. But 
it is unrealistic to say that the accessory principle as such imposes constructive criminal 
liability.

At fi rst glance, there is substance in the third argument that it is anomalous that a lesser form of 
culpability is required in the case of a secondary party, viz foresight of the possible commission 
of the greater off ence, whereas in the case of the primary off ender the law insists on proof of 
the specifi c intention which is an ingredient of the off ence. This general argument leads, in the 
present case, to the particular argument that it is anomalous that the secondary party can be 
guilty of murder if he foresees the possibility of such a crime being committed while the primary 
can only be guilty if he has an intent to kill or cause really serious injury. Recklessness may 
suffi  ce in the case of the secondary party but it does not in the case of the primary off ender. 
The answer to this supposed anomaly, and other similar cases across the spectrum of criminal 
law, is to be found in practical and policy considerations. If the law required proof of the spe-
cifi c intention on the part of a secondary party, the utility of the accessory principle would be 
gravely undermined. . . . He ought to be criminally liable for harm which he foresaw and which in 
fact resulted from the crime he assisted and encouraged. But it would in practice almost invari-
ably be impossible for a jury to say that the secondary party wanted death to be caused or that 
he regarded it as virtually certain. In the real world proof of an intention suffi  cient for murder 
would be well nigh impossible in the vast majority of joint enterprise cases.’

The established principle is that a secondary party to a criminal enterprise may be criminally
liable for a greater criminal off ence committed by the primary off ender of a type which the
former foresaw but did not necessarily intend. The criminal culpability lies in participating
in the criminal enterprise with that foresight. Foresight and intention are not synonymous
terms. But foresight is a necessary and suffi  cient ground of the liability of accessories. That is
how the law has been stated in two carefully reasoned decisions of the Privy Council (see Chan
Wing-siu v R[1984] 3 All ER 877 . . . and Hui Chi-ming V R[1991] 3 All ER 897 . . . ). . .

Counsel for the appellants argued that the secondary party to a criminal enterprise should
only be guilty of a murder committed by the primary off ender if the secondary party has the
full mens rea suffi  cient for murder, ie an intent to kill or to cause really serious bodily harm.
Their arguments fell into three parts, namely: (1) that there is a disharmony between two
streams of authority; (2) that the accessory principle involves a form of constructive crimi-
nal liability; and (3) that it is anomalous that a lesser form of culpability is suffi  cient for a
secondary party than for the primary off ender. The fi rst part of the argument centred on the
scope of decisions of the House of Lords in R v Moloney and R v Hancock.Those decisions dis-
tinguish between foresight and intention and require in the case of murder proof of intention
to kill or cause serious bodily injury. But those decisions were intended to apply to a primary
off ender only. The liability of accessories was not in issue. Plainly the House did not intend in
those decisions to examine or pronounce on the accessory principle. The resort to authority
must therefore fail.

That brings me to the second argument. If the application of the accessory principle results
in a form of constructive liability that would be contrary to principle and it would be a defect
in our criminal law. . . . The accessory principle requires proof of a subjective state of mind on
the part of a participant in a criminal enterprise, viz foresight that the primary off ender might
commit a diff erent and more serious off ence. . . . The foresight of the secondary party must
be directed to a real possibility of the commission by the primary off ender in the course of 
the criminal enterprise of the greater off ence. The liability is imposed because the secondary
party is assisting in and encouraging a criminal enterprise which he is aware might result
in the commission of a greater off ence. . . . It is undoubtedly a lesser form of mens rea. But
it is unrealistic to say that the accessory principle as such imposes constructive criminal
liability.

At fi rst glance, there is substance in the third argument that it is anomalous that a lesser form of 
culpability is required in the case of a secondary party, viz foresight of the possible commission
of the greater off ence, whereas in the case of the primary off ender the law insists on proof of 
the specifi c intention which is an ingredient of the off ence. This general argument leads, in the
present case, to the particular argument that it is anomalous that the secondary party can be
guilty of murder if he foresees the possibility of such a crime being committed while the primary
can only be guilty if he has an intent to kill or cause really serious injury. Recklessness may
suffi  ce in the case of the secondary party but it does not in the case of the primary off ender.
The answer to this supposed anomaly, and other similar cases across the spectrum of criminal
law, is to be found in practical and policy considerations. If the law required proof of the spe-
cifi c intention on the part of a secondary party, the utility of the accessory principle would be
gravely undermined. . . . He ought to be criminally liable for harm which he foresaw and which in
fact resulted from the crime he assisted and encouraged. But it would in practice almost invari-
ably be impossible for a jury to say that the secondary party wanted death to be caused or that
he regarded it as virtually certain. In the real world proof of an intention suffi  cient for murder
would be well nigh impossible in the vast majority of joint enterprise cases.’
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NOTE

There is no need for foresight of a real or substantial risk or a virtual certainty. Lord Hutton 1. 

confi rmed that A need only foresee P acting as a ‘possible incident’ of the venture:

‘There is . . . a strong line of authority that participation in a joint criminal enterprise with 

foresight or contemplation of an act as a possible incident of that enterprise is suffi cient to 

impose criminal liability for that act carried out by another participant in the enterprise.’

This could be very harsh on A. If, however, the risk was too remote and A had dismissed it 

as negligible then A would lack MR.

A’s liability for murder and the mandatory life sentence is based on relatively little MR: 2. 

foresight of the possibility that GBH might be caused (the GBH rule). This is a much less 

culpable state of mind than demanded by primary liability for murder (direct/oblique 

intent, ie purpose or foresight of a virtual certainty) or that required by the ordinary 

principles of secondary participation where a further intention to assist/encourage must 

be proved.

Basing liability on foresight of what another person might or might not be intending to 3. 

do can be quite precarious. In the homicide context, where the only distinction between 

murder and manslaughter is one of MR, the degree of awareness of P’s intentions can 

make the difference between a mandatory or discretionary life sentence.

GBH can be life-threatening or non-life-threatening. A will be treated as if GBH is always 4. 

the former which is not necessarily the case.

In the context of constructive manslaughter and not murder, all A would have to foresee is 5. 

the risk of P intentionally or recklessly committing an assault or battery which is objectively 

likely to cause harm. It is not necessary to prove assistance or encouragement. A would be 

an accessory even if he had made genuine efforts to dissuade P from using violence.

Lord Mustill was critical of the foresight of risk principle:6. 

‘Intellectually, there are problems with the concept of joint venture . . . How can a jury be 

directed at the same time that [D] is guilty only if he was party to an express or tacit agree-

ment to do the act in question, and he is guilty if he not only disagreed with it, but made 

his disagreement perfectly clear to P? Are not the two assertions incompatible?’

This reservation is refl ected in the following criticism from C.M.V. Clarkson, ‘Complicity, 

Powell and Manslaughter’ [1998] Crim LR, at 558:

‘Where . . . the accessory only foresees that the principal might murder the victim there is 

not this same full “extension of the will”. The accessory clearly bears some responsibility 

for participating in such an enterprise as do all reckless actors. True, this is not recklessness 

as to the result (death) but recklessness as to whether the principal will murder, but it is still 

a species of recklessness which is traditionally regarded as the territory of manslaughter. 

The result of this decision is over-inclusiveness in that persons will be convicted of murder 

when manslaughter would be the more appropriate verdict. In fair labeling terms there is 

a moral distinction between the accessory who helps the principal wanting or foreseeing 

as virtually certain the death (or grievous bodily harm) of the victim and the accessory who 

provides similar help foreseeing only the risk of a murder occurring and perhaps hoping 

desperately that it will not happen. It is a matter of regret that the House of Lords did not 

take the opportunity to mark this moral distinction.’
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But the Law Commission in ‘Participating in Crime’ (Law Com No 305, 2007) (Part 3), 

endorsing Lord Steyn in Powell, defends the current law. Research shows that gang 

members are more likely to carry weapons, that over a quarter of knife related homi-

cides involve more than one offender and that groups cultivate a special social identity 

encouraging risky behaviour (para 3.145). Any harshness in the law is compensated by 

three factors: the subjective requirement of foresight, the possibility that the collateral 

offence may be too remote and that it is always open to A to withdraw from the joint 

enterprise.

thinking point 5.5

A and P burgle the house of an old man. A gives P a spade with which to break down the 

door. A then waits in the getaway car. P is disturbed during the burglary and kills the old 

man by hitting him over the head with the spade. Has A committed murder?

5.3.3  A’s off ence will be less where P acts outside 
the scope of the joint enterprise by 
a fundamentally diff erent act

If P’s act is fundamentally different, A will not be liable as accessory to P’s offence. The point 

was captured by Lord Parker in R v Anderson & Morris [1966] 2 QB 110:

‘Where two persons embark on a joint enterprise, each is liable for the acts done in pursuance 
of that joint enterprise and that includes liability for unusual consequences if they arise from 
the execution of the agreed joint enterprise....but if one of the adventurers goes beyond what 
has been tacitly agreed as part of the common enterprise his co-adventurer is not liable for the 
consequences of that unauthorised act.’

The question of whether P is acting in a fundamentally different way so as to take him outside 

of the joint enterprise is not always easy to answer. Here is a fairly clear example:

A, B and C agree to seriously injure V with poles or bats but C unexpectedly pushes V into 

a river where she drowns.

It is clear that C will have acted outside the scope of the joint enterprise and that A and 

B would not be liable for C’s murder. We might at this point refer to the following case 

from Chapter 2, ‘Interventions by a third party breaking the chain: the novus actus inter-

veniens’, p 79:

R v Raff erty ●  [2007] EWCA CRIM 1846 COURT OF APPEAL

The case concerned an appeal against conviction of manslaughter of D who in a joint enter-

prise with two others, attacked V on a beach and then robbed him. Whilst D took V’s credit 

card to a cash point, two co-defendants infl icted further injuries on V and then dragged him 

over the beach, stripped him and took him out to sea where he drowned. The co-defendants 

were convicted of murder and D was convicted of manslaughter. He successfully appealed 

thinking point 5.5

A and P burgle the house of an old man. A gives P a spade with which to break down the 

door. A then waits in the getaway car. P is disturbed during the burglary and kills the old 

man by hitting him over the head with the spade. Has A committed murder?

‘Where two persons embark on a joint enterprise, each is liable for the acts done in pursuance
of that joint enterprise and that includes liability for unusual consequences if they arise from
the execution of the agreed joint enterprise....but if one of the adventurers goes beyond what
has been tacitly agreed as part of the common enterprise his co-adventurer is not liable for the
consequences of that unauthorised act.’
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against conviction on the grounds of causation, the drowning constituting a break in the 

chain of causation. However, the court also agreed that a deliberate drowning was a funda-

mentally different act from the joint enterprise to kick, punch and stamp.

Here is a less clear example:

A, B and C infl ict injuries on X. A and B hit X with poles or bats. C stabs him. The cause of 

death is not clear for X has many serious injuries. The fatal injury may or may not have been 

infl icted after A and B’s attack.

For A and B to be liable for murder, the joint enterprise must have been continuing at the time 

of the fatal act which itself must have been within the joint enterprise.

The inexact term ‘fundamental difference’ generally concerns P’s spontaneous use of a dan-

gerous weapon resulting in a more serious offence than originally anticipated. The use of 

such a weapon might also indicate a more serious intention on P’s part but the courts appear 

to confi ne ‘fundamental difference’ to an objective act rather than intention. The leading 

case is the second appeal in:

R v Powell; R v English ●  [1999] AC 1 HOUSE OF LORDS

English and P took part in a joint enterprise to attack and cause injury with wooden posts to 

a police offi cer. P used a knife and stabbed the police offi cer to death. E did not know that P 

was armed. He was convicted of murder on the basis that he realised that there was a sub-

stantial risk that P might kill or infl ict GBH with the wooden post.

On appeal to the House of Lords it was held that A must foresee an act of the type which P 

committed but the use of a knife was fundamentally different to the use of a wooden post. 

P’s lethal act went beyond the scope of the joint enterprise. Therefore, A was not guilty of 

either murder or manslaughter.

Lord Hutton:

‘Mr Sallon QC, for the appellant, advanced to your Lordships’ House the submission (which does 
not appear to have been advanced in the Court of Appeal) that in a case such as the present 
one where the primary party kills with a deadly weapon, which the secondary party did not 
know that he had and therefore did not foresee his use of it, the secondary party should not be 
guilty of murder. He submitted that to be guilty under the principle stated in Chan Wing-Siu v R 
the secondary party must foresee an act of the type which the principal party committed, and 
that in the present case the use of a knife was fundamentally diff erent to the use of a wooden 
post.

My Lords, I consider that this submission is correct. It fi nds strong support in the passage of 
the judgment of Lord Parker CJ in R v Anderson and Morris [1966] 2 All ER 644 at 648. . . :

“It seems to this court that to say that adventurers are guilty of manslaughter when one of 
them has departed completely from the concerted action of the common design and has 
suddenly formed an intent to kill and has used a weapon and acted in a way which no party 
to that common design could suspect is something which would revolt the conscience of 
people today.”

‘Mr Sallon QC, for the appellant, advanced to your Lordships’ House the submission (which does
not appear to have been advanced in the Court of Appeal) that in a case such as the present
one where the primary party kills with a deadly weapon, which the secondary party did not
know that he had and therefore did not foresee his use of it, the secondary party should not be
guilty of murder. He submitted that to be guilty under the principle stated in Chan Wing-Siu v R
the secondary party must foresee an act of the type which the principal party committed, and
that in the present case the use of a knife was fundamentally diff erent to the use of a wooden
post.

My Lords, I consider that this submission is correct. It fi nds strong support in the passage of 
the judgment of Lord Parker CJ in R v Anderson and Morris [1966] 2 All ER 644 at 648. . . :

“It seems to this court that to say that adventurers are guilty of manslaughter when one of 
them has departed completely from the concerted action of the common design and has
suddenly formed an intent to kill and has used a weapon and acted in a way which no party
to that common design could suspect is something which would revolt the conscience of 
people today.”
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The judgment in Chan Wing-Siu’s case [1985] A.C. 168 also supports the argument advanced 
on behalf of the appellant because Sir Robin Cooke stated, at p. 175F:

“The case must depend rather on the wider principle whereby a secondary party is crimi-
nally liable for acts by the primary off ender of a type which the former foresees but does 
not necessarily intend.” (emphasis added).

There is also strong support for the appellant’s submission in the decision of Carswell J. (as 
he then was), sitting without a jury in the Crown Court in Northern Ireland, in Reg. v. Gamble 
[1989] N.I. 268 [The facts were that two members of a group contemplated an attack upon 
V by knee-capping (shooting him in the knee) and two others contemplated and committed 
murder by cutting his throat and by shooting him with four bullets.]:

“When an assailant ‘kneecaps’ his victim, i.e. discharges a weapon into one of his limbs, 
most commonly into the knee joint, there must always be the risk that it will go wrong and 
that an artery may be severed or the limb may be so damaged that gangrene sets in, both 
potentially fatal complications. It has to be said, however, that such cases must be very 
rare among victims of what is an abhorrent and disturbingly frequent crime. Persons who 
take a part in infl icting injuries of this nature no doubt do not generally expect that they will 
endanger life, and I should be willing to believe that in most cases they believe that they 
are engaged in a lesser off ence than murder. . . .

Although the rule remains well entrenched that an intention to infl ict grievous bodily harm 
qualifi es as the mens rea of murder, it is not in my opinion necessary to apply it in such 
a way as to fi x an accessory with liability for a consequence which he did not intend and 
which stems from an act which he did not have within his contemplation. I do not think that 
the state of the law compels me to reach such a conclusion, and it would not in my judg-
ment accord with the public sense of what is just and fi tting.”

In my opinion this decision was correct in that a secondary party who foresees grievous bod-
ily harm caused by kneecapping with a gun should not be guilty of murder where, in an action 
unforeseen by the secondary party, another party to the criminal enterprise kills the victim 
by cutting his throat with a knife. The issue (which is one of fact after the tribunal of fact has 
directed itself, or has been directed, in accordance with the statement of Lord Parker in Reg. v. 
Anderson; Reg. v. Morris [1966] 2 Q.B. 110, 120B) whether a secondary party who foresees the 
use of a gun to kneecap, and death is then caused by the deliberate fi ring of the gun into the 
head or body of the victim, is guilty of murder is more debatable although, with respect, I agree 
with the decision of Carswell J. on the facts of that case.

Accordingly, in the appeal of English, I consider that the direction of the learned trial judge 
was defective . . . because in accordance with the principle stated by Lord Parker in Reg. 
v. Anderson, at p. 120B, he did not qualify his direction on foresight of really serious injury 
by stating that if the jury considered that the use of the knife by Weddle was the use of a 
weapon and an action on Weddle’s part which English did not foresee as a possibility, then 
English should not be convicted of murder. As the unforeseen use of the knife would take 
the killing outside the scope of the joint venture the jury should also have been directed, 
as the Court of Appeal held in Reg. v. Anderson, that English should not be found guilty of 
manslaughter.

On the evidence the jury could have found that English did not know that Weddle had a knife. 
Therefore the judge’s direction made the conviction of English unsafe and in my opinion his 
appeal should be allowed and the conviction for murder quashed.’

The judgment in Chan Wing-Siu’s case [1985] A.C. 168 also supports the argument advanced
on behalf of the appellant because Sir Robin Cooke stated, at p. 175F:

“The case must depend rather on the wider principle whereby a secondary party is crimi-
nally liable for acts by the primary off ender of a type which the former foresees but does
not necessarily intend.” (emphasis added).

There is also strong support for the appellant’s submission in the decision of Carswell J. (as
he then was), sitting without a jury in the Crown Court in Northern Ireland, in Reg. v. Gamble
[1989] N.I. 268 [The facts were that two members of a group contemplated an attack upon
V by knee-capping (shooting him in the knee) and two others contemplated and committed
murder by cutting his throat and by shooting him with four bullets.]:

“When an assailant ‘kneecaps’ his victim, i.e. discharges a weapon into one of his limbs,
most commonly into the knee joint, there must always be the risk that it will go wrong and
that an artery may be severed or the limb may be so damaged that gangrene sets in, both
potentially fatal complications. It has to be said, however, that such cases must be very
rare among victims of what is an abhorrent and disturbingly frequent crime. Persons who
take a part in infl icting injuries of this nature no doubt do not generally expect that they will
endanger life, and I should be willing to believe that in most cases they believe that they
are engaged in a lesser off ence than murder. . . .

Although the rule remains well entrenched that an intention to infl ict grievous bodily harm
qualifi es as the mens rea of murder, it is not in my opinion necessary to apply it in such
a way as to fi x an accessory with liability for a consequence which he did not intend and
which stems from an act which he did not have within his contemplation. I do not think that
the state of the law compels me to reach such a conclusion, and it would not in my judg-
ment accord with the public sense of what is just and fi tting.”

In my opinion this decision was correct in that a secondary party who foresees grievous bod-
ily harm caused by kneecapping with a gun should not be guilty of murder where, in an action
unforeseen by the secondary party, another party to the criminal enterprise kills the victim
by cutting his throat with a knife. The issue (which is one of fact after the tribunal of fact has
directed itself, or has been directed, in accordance with the statement of Lord Parker in Reg. v.
Anderson; Reg. v. Morris [1966] 2 Q.B. 110, 120B) whether a secondary party who foresees the
use of a gun to kneecap, and death is then caused by the deliberate fi ring of the gun into the
head or body of the victim, is guilty of murder is more debatable although, with respect, I agree
with the decision of Carswell J. on the facts of that case.

Accordingly, in the appeal of English, I consider that the direction of the learned trial judge
was defective . . . because in accordance with the principle stated by Lord Parker in Reg.
v. Anderson, at p. 120B, he did not qualify his direction on foresight of really serious injury
by stating that if the jury considered that the use of the knife by Weddle was the use of a
weapon and an action on Weddle’s part which English did not foresee as a possibility, then
English should not be convicted of murder. As the unforeseen use of the knife would take
the killing outside the scope of the joint venture the jury should also have been directed,
as the Court of Appeal held in Reg. v. Anderson, that English should not be found guilty of 
manslaughter.

On the evidence the jury could have found that English did not know that Weddle had a knife.
Therefore the judge’s direction made the conviction of English unsafe and in my opinion his
appeal should be allowed and the conviction for murder quashed.’
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NOTE

1. English’s conviction of manslaughter was overturned and he escaped all liability on the 

basis that killing by use of a knife was fundamentally different from killing by use of a 

wooden post despite his foresight of GBH by use of the wooden post. This fundamental 

difference removed P’s act from the scope of the joint enterprise. E’s offence was either 

actual bodily harm or unlawful wounding/infl iction of GBH contrary to s20 OAPA 1861 

but not homicide. This was a new principle.

2. The ‘fundamental difference’ rule provides an escape route for participants to a joint 

enterprise.

3. If P’s act is within the scope of a joint enterprise, foresight of a risk that P will commit an 

offence with MR is suffi cient to convict A of the same offence (Powell above).

4. The House agreed that liability for secondary parties derived from the rules on causation:

Lord Steyn:

‘ . . . Professor Glanville Williams explains the relationship between novus actus and com-

plicity: The novus actus doctrine is at the root of the law of complicity. If one person insti-

gates another to commit murder, the philosophy of autonomy teaches that the instigator 

does not cause the death, responsibility for causation being confi ned to the person who 

does the deed, and therefore who is the latest actor in the series. In order to bring in the 

instigator and helpers, bypassing this restriction on the law, the judges invented the doc-

trine of complicity, distinguishing between principals, and accomplices. Principals cause, 

accomplices encourage (or otherwise infl uence) or help. If the instigator were regarded as 

causing the result, he would be a principal, and the conceptual division between principals 

(or as I would prefer to call them, perpetrators) and accessories would vanish. Indeed it was 

because the instigator was not regarded as causing the crime that the notion of accessories 

had to be developed. This is the irrefragable argument for recognising the novus actus prin-

ciple as one of the bases of our criminal law. The fi nal act is done by the perpetrator, and 

his guilt pushes the accessories conceptually speaking, into the background. Accessorial 

liability is, in the traditional theory, “derivative” from that of the perpetrator. . . . ’

What makes a weapon ‘fundamentally diff erent’?

There is no guidance on what weapons are fundamentally different. Two cases will illustrate 

the potential for confusion here.

R v Uddin ●  [1999] 1 CR APP R 319 COURT OF APPEAL

The court asked whether the contemplated method of death was ‘as dangerous’ as or ‘com-

pletely different’ from the actual means of committing the offence. Therefore, it was held, 

applying Powell and English, that the contemplated use of shortened billiard cues and shod 

feet was not as dangerous as the use of a fl ick-knife in an attack:

‘[I]n truth, each in committing their individual off ence assists and encourages the others in 
committing their individual off ences. They are at the same time principals and secondary 
parties. Because it is often a matter of chance whether one or other of them infl icts a fatal 

‘[I]n truth, each in committing their individual off ence assists and encourages the others in
committing their individual off ences. They are at the same time principals and secondary
parties. Because it is often a matter of chance whether one or other of them infl icts a fatal



247

The D
octrine of Joint Enterprise

injury, the law attributes responsibility for the acts done by one to all of them, unless one of the 
attackers completely departs from the concerted actions of the others and in so doing causes 
the victim’s death. . . .

If the jury conclude that the death of the victim was caused by the actions of one partici-
pant which can be said to be of a completely diff erent type to those contemplated by the 
others, they are not to be regarded as parties to the death whether it amounts to murder or 
manslaughter.’

Professor Sir John Smith in Criminal Law (Smith and Hogan, 10th edn, at 162) gives another 

example of both the application of the subjective test and an analysis of the relevant act: 

Mahmood [1995] RTR 48, [1994] Crim LR 368. He wrote:

‘A and B took a car without the consent of the owner. There followed the usual police chase. A, 
the driver, abandoned the car in gear with the engine running so that the car went on and killed 
a baby. The jury convicted B as well as A of manslaughter. Although the jury, being properly 
directed, must have found as a fact that B did foresee that A might do such an act, the Court of 
Appeal quashed B’s conviction, holding there was no evidence on which they could fi nd that B 
foresaw such an exceptional act of gross negligence.’ Appeal allowed.

In Greatrex and Bates [1999] 1 Cr App R 126 the Court of Appeal held that whether kicking 

and punching was as dangerous as the unexpected use of a spanner or metal bar, a blow to 

the head from which caused death, was a question of fact. Foresight by the accessory of the 

possible use of the fatal weapon is required in all cases of joint attack except those in which 

the use of a different but equally dangerous weapon is foreseen.

Does ‘fundamental diff erence’ include P’s more 
serious intention?

Until the House of Lord’s decision in Rahman [2008] UKHL 45, the authorities were inconsist-

ent on whether ‘fundamental difference’ included P’s larger or more serious intentions. The 

fi rst two cases below held that it did not and the third held that it did.

 R v Gilmour  ●  [2000] 2 CR APP R 407, [2000] CRIM LR 763 COURT OF APPEAL 
OF NORTHERN IRELAND

G was woken by two men whom he knew to be members of a paramilitary organisation. 

They told him to drive to a house where they threw a petrol bomb resulting in the death of 

three children. G knew a petrol bomb was to be thrown but did not know it was so large 

and potentially destructive. He thought the Ps intended to start a fi re to put the occupants 

in fear and intimidate them. He remained in the car to get away afterwards. He was acquit-

ted of murder because of his belief regarding the size and nature of the bomb. However, he 

was convicted of manslaughter on the basis that where P carried out the act contemplated 

A should be guilty of the offence corresponding to his intention.

If English had been followed and the nature of the bomb was found to be fundamentally 

different, then G should have been acquitted.

injury, the law attributes responsibility for the acts done by one to all of them, unless one of the
attackers completely departs from the concerted actions of the others and in so doing causes
the victim’s death. . . .

If the jury conclude that the death of the victim was caused by the actions of one partici-
pant which can be said to be of a completely diff erent type to those contemplated by the
others, they are not to be regarded as parties to the death whether it amounts to murder or
manslaughter.’

‘A and B took a car without the consent of the owner. There followed the usual police chase. A,
the driver, abandoned the car in gear with the engine running so that the car went on and killed
a baby. The jury convicted B as well as A of manslaughter. Although the jury, being properly
directed, must have found as a fact that B did foresee that A might do such an act, the Court of 
Appeal quashed B’s conviction, holding there was no evidence on which they could fi nd that B
foresaw such an exceptional act of gross negligence.’ Appeal allowed.
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R v Day & Ors ●  [2001] EWCA CRIM 1594, [2001] CRIM LR 984 COURT OF APPEAL

D1 and D2 went looking for V. D2 punched V to the head three times. V fell backwards, hit 

his head on the kerb and died of a haemorrhage from further punches and kicks to head. 

Meanwhile, D1 was being kicked by V’s friends. D1 was convicted of manslaughter whilst D2 

was convicted of murder. D1 appealed on the basis that the kicking was beyond the original 

plan, he had not approved of it and that since he had been convicted of manslaughter not 

murder, he could not have been a party to the joint enterprise.

It was held that the issue was not approval but whether he foresaw that kicking might occur. 

The MR of a secondary party did not need to be the same as that of P. There was a joint 

enterprise to infl ict at least some harm which was not negated by the larger intentions of the 

co-accused. Conviction confi rmed.

J.C. Smith, arguing against the decision in the Criminal Law Review commentary, said the 

question of A’s liability should depend on whether the act was fundamentally different and 

part of that assessment is the intent with which the act is done which cannot be ignored. A 

case which seems to support this is:

AG’s Reference (No 3 of 2004) ●  [2005] EWCA CRIM 1882 COURT OF APPEAL

A counselled two Ps to use a gun to frighten V. A did not intend to injure or kill V nor had he 

foreseen the possibility of physical injury or death. It was held that A would be guilty of no 

crime if the Ps intentionally discharged a loaded gun at V. Deliberately discharging a fi rearm 

at V with intent to kill is quite different from deliberately discharging a fi rearm near V in order 

to frighten him with no intent to cause injury. What made the shooting of V a fundamentally 

different act was that the gun was being deliberately fi red at V.

This case appeared to decide that P’s larger intentions, if not foreseen by A, would make P’s 

act fundamentally different and that A would therefore escape all criminal liability. The court 

held that this represented Powell/English.

The issue has now been settled by the House of Lords in the following case:

R v Rahman ●  [2008] UKHL 45

The case concerned a joint enterprise to infl ict GBH. In a fi ght between rival gangs, a 16-year-

old was stabbed twice in the back by an unknown, knife-wielding gang member. He was 

also beaten and kicked but these did not lead to serious injuries. Other weapons used in the 

attack were blunt instruments such as chair legs, pieces of fencing, bats and a scaffolding 

pole. Two men were arrested at the scene of the crime and were charged with murder. They 

did not admit to having or being aware of anyone having had a knife. Each was convicted of 

murder and appealed. The point of law concerned whether the use of the knife, which may 

have been accompanied by an intention to kill, went beyond the scope of the joint enterprise 

to infl ict GBH in a fundamentally different way. The depth of the wound suggested that it 

had been used with an intent to kill.

The Court of Appeal held that the fundamentally different escape route does not apply 

where other members of a group intended really serious bodily harm foreseeing that P 

might intentionally kill. The fundamental difference rule is objective and is used to com-

pare the acts which A realised one of the attackers might do and P’s act which caused 
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the death. The main point for consideration by the House of Lords was whether, in a joint 

enterprise to infl ict GBH, a secondary party (A) had to foresee or know of P’s intention to 

kill before A could be convicted of murder or whether foresight or knowledge of P’s act 

was suffi cient.

It was held that: 

A would be guilty of murder if he 1. realised (not agreed) that P might kill or intentionally 

infl ict GBH. Foresight of P’s act was suffi cient and P’s MR was irrelevant to D’s liability.

Lord Bingham:

‘Authority apart, there are in my view two strong reasons, one practical, the other theoreti-
cal, for preferring the respondent’s contention. The fi rst is that the law of joint enterprise in a 
situation such as this is already very complex, as evidenced by the trial judge’s direction and 
the Court of Appeal’s judgment on these appeals, and the appellants’ submission, if accepted, 
would introduce a new and highly undesirable level of complexity. Given the fl uid, fast-moving 
course of events in incidents such as that which culminated in the killing of the deceased, 
incidents which are unhappily not rare, it must often be very hard for jurors to make a reliable 
assessment of what a particular defendant foresaw as likely or possible acts on the part of his 
associates. It would be even harder, and would border on speculation, to judge what a particu-
lar defendant foresaw as the intention with which his associates might perform such acts. It 
is safer to focus on the defendant’s foresight of what an associate might do, an issue to which 
knowledge of the associate’s possession of an obviously lethal weapon such as a gun or a 
knife would usually be very relevant.

Secondly, the appellants’ submission, as it seems to me, undermines the principle on which, 
for better or worse, our law of murder is based. In the prosecution of a principal off ender for 
murder, it is not necessary for the prosecution to prove or the jury to consider whether the 
defendant intended on the one hand to kill or on the other to cause really serious injury. That 
is legally irrelevant to guilt. The rationale of that principle plainly is that if a person unlawfully 
assaults another with intent to cause him really serious injury, and death results, he should 
be held criminally responsible for that fatality, even though he did not intend it. If he had not 
embarked on a course of deliberate violence, the fatality would not have occurred. This ration-
ale may lack logical purity, but it is underpinned by a quality of earthy realism. To rule that 
an undisclosed and unforeseen intention to kill on the part of the primary off ender may take 
a killing outside the scope of a common purpose to cause really serious injury, calling for a 
distinction irrelevant in the case of the primary off ender, is in my view to subvert the rationale 
which underlies our law of murder.’

However, A may not be guilty of murder if P suddenly produced a more lethal weapon 2. 

than that which was contemplated. This would be a fundamentally different act.

Lord Brown:

‘If B realises (without agreeing to such conduct being used) that A may kill or intentionally 
infl ict serious injury, but nevertheless continues to participate with A in the venture, that will 
amount to a suffi  cient mental element for B to be guilty of murder if A, with the requisite intent, 
kills in the course of the venture unless (i) A suddenly produces and uses a weapon of which B 
knows nothing and which is more lethal than any weapon which B contemplates that A or any 

‘Authority apart, there are in my view two strong reasons, one practical, the other theoreti-
cal, for preferring the respondent’s contention. The fi rst is that the law of joint enterprise in a
situation such as this is already very complex, as evidenced by the trial judge’s direction and
the Court of Appeal’s judgment on these appeals, and the appellants’ submission, if accepted,
would introduce a new and highly undesirable level of complexity. Given the fl uid, fast-moving
course of events in incidents such as that which culminated in the killing of the deceased,
incidents which are unhappily not rare, it must often be very hard for jurors to make a reliable
assessment of what a particular defendant foresaw as likely or possible acts on the part of his
associates. It would be even harder, and would border on speculation, to judge what a particu-
lar defendant foresaw as the intention with which his associates might perform such acts. It
is safer to focus on the defendant’s foresight of what an associate might do, an issue to which
knowledge of the associate’s possession of an obviously lethal weapon such as a gun or a
knife would usually be very relevant.

Secondly, the appellants’ submission, as it seems to me, undermines the principle on which,
for better or worse, our law of murder is based. In the prosecution of a principal off ender for
murder, it is not necessary for the prosecution to prove or the jury to consider whether the
defendant intended on the one hand to kill or on the other to cause really serious injury. That
is legally irrelevant to guilt. The rationale of that principle plainly is that if a person unlawfully
assaults another with intent to cause him really serious injury, and death results, he should
be held criminally responsible for that fatality, even though he did not intend it. If he had not
embarked on a course of deliberate violence, the fatality would not have occurred. This ration-
ale may lack logical purity, but it is underpinned by a quality of earthy realism. To rule that
an undisclosed and unforeseen intention to kill on the part of the primary off ender may take
a killing outside the scope of a common purpose to cause really serious injury, calling for a
distinction irrelevant in the case of the primary off ender, is in my view to subvert the rationale
which underlies our law of murder.’

‘If B realises (without agreeing to such conduct being used) that A may kill or intentionally
infl ict serious injury, but nevertheless continues to participate with A in the venture, that will
amount to a suffi  cient mental element for B to be guilty of murder if A, with the requisite intent,
kills in the course of the venture unless (i) A suddenly produces and uses a weapon of which B
knows nothing and which is more lethal than any weapon which B contemplates that A or any
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other participant may be carrying and (ii) for that reason A’s act is to be regarded as fundamen-
tally diff erent from anything foreseen by B.’ (The italicised words are designed to refl ect the 
English qualifi cation).

NOTE

1. The House held that realisation of P’s acts rather than his MR should be decisive because:

• it was not easy for jurors to assess what A might foresee about P’s intentions in the 

heat of an attack and

• P’s MR is irrelevant to A’s liability where both are engaged in a plan to infl ict intentional 

GBH. The difference between an intent to kill or an intent to commit GBH is irrelevant 

to the MR for murder. Therefore, an unforeseen intent to kill by P where A and P are 

engaged in a joint enterprise to infl ict GBH would not make the killing fundamentally 

different from the scope of the enterprise. If it did, the rationale of the law of murder 

would be subverted.

2. The fundamentally different act rule may still apply to the sudden production by P of a 

lethal weapon even though A foresaw that P might intentionally kill. The judgments were 

unclear as to whether A must not know that P will use any type of weapon or whether 

he must not know of the particular type of weapon. What qualifi es as a fundamentally 

different act is therefore still uncertain: is a boot different or more lethal than a fi st? Is a 

metal pole different or more lethal from a wooden stake? Is a gun different or more lethal 

than a knife?

3. However, note that both A and P were involved in an enterprise to commit GBH as opposed 

to minor harm. P’s more serious intent to kill was irrelevant where A already foresaw the 

risk that P might intentionally commit GBH.

This case caused confusion for it appeared to suggest, ignoring the context, that A could 

be convicted of murder without foresight of P’s more serious intentions. Rahman therefore 

left it open to a future court to convict A of an unexpected murder committed by P where 

A intended only minor harm and, although he might have seen the possibility that P might 

cause more serious harm, did not foresee P’s more serious intention to commit GBH/death.

This occurred in A, B, C, D [2010] EWCA Crim 1622 where four people were convicted of 

murder on the basis of a plan to infl ict minor harm upon V in his home. No weapons were 

used. It was not clear who had struck the fi nal blow. The judge directed the jury that a 

defendant would be guilty of murder if: 

‘he participated in a plan to assault in which he intended to cause him some harm, less than 
really serious bodily harm, but realized that there was a real risk that one of the others might 
cause him really serious bodily harm and such harm was caused, and he did not dissociate 
himself from the plan.’

On appeal, the Court of Appeal held that before a participant to a joint plan to infl ict less than 

really serious harm could be convicted of murder, he must foresee that someone, whether 

identifi ed or not, might intentionally kill or cause GBH. The trial judge was wrong to have 

other participant may be carrying and (ii) for that reason A’s act is to be regarded as fundamen-
tally diff erent from anything foreseen by B.’ (The italicised words are designed to refl ect the
English qualifi cation).

‘he participated in a plan to assault in which he intended to cause him some harm, less than
really serious bodily harm, but realized that there was a real risk that one of the others might
cause him really serious bodily harm and such harm was caused, and he did not dissociate
himself from the plan.’
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omitted the word ‘intentionally’. There would usually be evidence of P’s MR for murder if A 

knew that P possessed a weapon such as a gun, knife or broken bottle. It was less clear in the 

absence of a lethal weapon.

The point was that there had to be evidence of either a joint plan/agreement to kill or cause 

GBH or awareness on the part of A that P might intentionally kill or cause GBH. In the absence 

of either a plan or foresight of such a risk, there was no joint enterprise to commit murder. 

This had always been the law and the House of Lords in Rahman had not changed this fun-

damental principle. In that case, the House had been concerned to emphasise that a joint 

enterprise to infl ict GBH must include foresight of the possible death of the victim, given that 

the MR for murder was either intent to kill or infl ict GBH. Therefore, when P in that case had 

stabbed the victim with an intent to kill, his act was not fundamentally different from what 

the others must have expected.

The question of what constitutes a fundamentally different weapon is still perplexing. In 

Yemoh [2009] EWCA Crim 930, the Court of Appeal held that a Stanley knife was not funda-

mentally different from a long-bladed knife. The victim had been stabbed and killed but it was 

unclear what weapon was used or who did the fatal act. In relation to manslaughter, the case 

followed Rahman by holding that A will commit manslaughter where he foresees the possibil-

ity that P might cause non-serious intentional injury but P then kills with intent to do GBH.

In Mendez and Thompson [2010] EWCA Crim 516 a refi nement was made to Lord Brown’s 

words in Rahman concerning the sudden production of an unforeseen more lethal weapon. 

In a clash outside a party, V, aged 19, was pursued by a group wielding pieces of wood and 

a metal bar. The dispute concerned some stolen ‘X box’ games. V was attacked by punches, 

blows and the instruments. He was also stabbed three times in the chest and died. Two of 

the group, M and T, aged 15 and 17, were charged with murder. It was alleged that T had 

performed the stabbing but it was not suggested that M knew T had a knife until after the 

stabbing. On appeal against conviction, it was held that in a joint enterprise to cause minor 

harm, a person was not liable for murder if the direct cause was the unforeseen ‘deliberate act’ 

by another which was likely to be ‘more life-threatening’ than the acts of the accused. What 

was likely to be foreseen in spontaneous group violence might be hard to assess but wherever 

there was doubt the jury should have acquitted. What matters is not the difference in weapon 

but the way in which it is likely to be used and the degree of injury likely to be caused.

Toulson LJ:

‘What matters is not simply the diff erence in the weapon but the way in which it is likely to be 
used and the degree of injury which it is likely to cause. The Law Commission in its Consultation 
Paper A New Homicide Act for England and Wales? 2005 CP 117, p 131, suggested:

“(b) Although the question is one of fact, in truth D’s liability for P’s off ence would seem to 
turn on whether D contemplated a non-life-threatening form of serious harm and P com-
mitted a life-threatening form of serious harm. For example, it would seem to be implicit 
in Carswell J’s ruling in Gamble [1989] NI 268, 283–284, that P’s use of a gun to shoot V 
in a vital part of his body would have been regarded as fundamentally diff erent from the 
contemplated (and possibly non-life-threatening) act of shooting V in the knee caps. As 
the law stands, however, there is no guidance available to the judge or jury as to what is 
meant by ‘fundamentally diff erent’.”

This passage is helpful in focusing concentration on the life-threatening nature of P’s unex-
pected conduct as compared with the harm foreseen or intended by D. However, between the 

‘What matters is not simply the diff erence in the weapon but the way in which it is likely to be
used and the degree of injury which it is likely to cause. The Law Commission in its Consultation
Paper A New Homicide Act for England and Wales? 2005 CP 117, p 131, suggested:

“(b) Although the question is one of fact, in truth D’s liability for P’s off ence would seem to
turn on whether D contemplated a non-life-threatening form of serious harm and P com-
mitted a life-threatening form of serious harm. For example, it would seem to be implicit
in Carswell J’s ruling in Gamble [1989] NI 268, 283–284, that P’s use of a gun to shoot V
in a vital part of his body would have been regarded as fundamentally diff erent from the
contemplated (and possibly non-life-threatening) act of shooting V in the knee caps. As
the law stands, however, there is no guidance available to the judge or jury as to what is
meant by ‘fundamentally diff erent’.”

This passage is helpful in focusing concentration on the life-threatening nature of P’s unex-
pected conduct as compared with the harm foreseen or intended by D. However, between the
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least and the most dangerous forms of serious harm there is a wide spectrum. If the common 
purpose is to kill and P does so, it should not alter D’s liability for murder whether P used a dif-
ferent and possibly surer way of achieving the objective than they had planned. This would 
be a case where in Foster’s words “the principal in substance complyeth with the temptation, 
varying only in…the manner of execution”. The problem arises where the common purpose is 
to cause serious harm.

45.The essence of Mr Waterman’s argument can be stated in this way. In cases where the com-
mon purpose is not to kill but to cause serious harm, D is not liable for the murder of V if the 
direct cause of V’s death was a deliberate act by P which was of a kind (a) unforeseen by D 
and (b) likely to be altogether more life-threatening than acts of the kind intended or foreseen 
by D. Mr Watson QC for the prosecution did not dissent from this proposition. The reference to 
“a deliberate act” is to the quality of the act – deliberate and not by chance – rather than to 
any consideration of P’s intention as to the consequences….’ In our judgment the proposition 
stated in paragraph 45 is both sound in principle and consistent with Powell and English and 
Rahman. It would not be just that D should be found guilty of the murder of V by P, if P’s act was 
of a diff erent kind from, and much more dangerous than, the sort of acts which D intended or 
foresaw as part of the joint enterprise.’ Convictions overturned.

NOTE

1. The Court of Appeal held that the fundamental difference rule concerns not simply a dif-

ferent weapon but the way in which it is used and the degree of injury likely to be caused. 

P’s conduct will be unexpected if it is ‘life-threatening.’

2. The fundamental difference rule will not apply where A and P share a common purpose 

to kill rather than to cause GBH. 

The effect of emphasising the life-threatening nature of P’s conduct widens the scope of the 

fundamental difference rule and allows more people to be acquitted. GBH or really serious 

harm does not need to be life-threatening. Suppose A knows that P might infl ict GBH by 

breaking someone’s arm with a metal pole. P uses the metal pole to fracture V’s skull and V 

dies. P’s use of the pole is more life-threatening than A contemplated. He should therefore be 

acquitted. However, under Rahman, no distinction was to be drawn between P’s anticipated 

intent to commit GBH or to kill. A would therefore be guilty of murder. Following Yemoh, 

a recent case of Carpenter [2011] EWCA Crim 2568 confi rmed that an alternative verdict 

of manslaughter may remain available for one who foresees only minor harm but not GBH 

or death. This applied to the mother of P who had stabbed V to death, she participating by 

holding onto members of V’s family so as to prevent them from protecting V, foreseeing only 

minor harm.

Criticisms of the Powell/English ‘fundamental diff erence’ rule

Read the following by C.M.V. Clarkson, ‘Complicity, Powell and Manslaughter’ [1998] Crim LR 556. 

He favours convicting A for manslaughter where A lacks the foresight of P’s intention to murder:

‘ . . . the decision can lead to under-inclusiveness in that persons who should be convicted of a 
homicide off ence (probably manslaughter) will escape all liability for homicide.

least and the most dangerous forms of serious harm there is a wide spectrum. If the common
purpose is to kill and P does so, it should not alter D’s liability for murder whether P used a dif-
ferent and possibly surer way of achieving the objective than they had planned. This would
be a case where in Foster’s words “the principal in substance complyeth with the temptation,
varying only in…the manner of execution”. The problem arises where the common purpose is
to cause serious harm.

45.The essence of Mr Waterman’s argument can be stated in this way. In cases where the com-
mon purpose is not to kill but to cause serious harm, D is not liable for the murder of V if the
direct cause of V’s death was a deliberate act by P which was of a kind (a) unforeseen by D
and (b) likely to be altogether more life-threatening than acts of the kind intended or foreseen
by D. Mr Watson QC for the prosecution did not dissent from this proposition. The reference to
“a deliberate act” is to the quality of the act – deliberate and not by chance – rather than to
any consideration of P’s intention as to the consequences….’ In our judgment the proposition
stated in paragraph 45 is both sound in principle and consistent with Powell and English and
Rahman. It would not be just that D should be found guilty of the murder of V by P, if P’s act was
of a diff erent kind from, and much more dangerous than, the sort of acts which D intended or
foresaw as part of the joint enterprise.’ Convictions overturned.

‘ . . . the decision can lead to under-inclusiveness in that persons who should be convicted of a
homicide off ence (probably manslaughter) will escape all liability for homicide.



253

The D
octrine of Joint Enterprise

In the English appeal the accessory escaped all liability for a homicide off ence because the prin-
cipal had used a knife instead of the agreed wooden posts. Professor Sir John Smith defends 
this on the ground that “the reason why English was not guilty of murder or manslaughter was 
simply that the fatal act was one for which he was not responsible”. Such an approach is the 
natural consequence of the refusal to consider manslaughter as an alternative. . . . A knife 
is, of course, intrinsically more dangerous than a wooden post. It is nevertheless diffi  cult to 
understand why the method of killing, or the instrument used, should make such a fundamental 
diff erence. English law has long regarded the mode of execution of crimes of violence as irrel-
evant. The accessory has engaged in a joint attack upon the victim foreseeing that the principal 
off ender might murder the victim. The whole rationale of this species of accessorial liability is 
that where there is a shared enterprise, each member of the group, even though his actions are 
minimal, assumes responsibility for the actions of other members of the group and as long as 
the group is acting in furtherance of a common purpose, he must be deemed to be a continuing 
member of that group. Accepting the logic of Powell that foresight of the principal killing with the 
mens rea of murder is all that is required, a murder conviction for the accessory should follow – 
although, as argued above, a manslaughter conviction would be more appropriate.

While there is no moral diff erence between infl icting violence with a knife or a wooden post, 
the use of a diff erent weapon could be highly signifi cant in evidential terms. Where two peo-
ple agree to beat a victim with sticks or posts and the principal off ender produces a gun or 
knife, it will be much more diffi  cult to prove that the accessory foresaw the risk of the principal 
off ender murdering the victim – but if the requisite evidence were available, a murder convic-
tion (or, as argued above, a manslaughter conviction) would be appropriate. . . .

It is diffi  cult to see how [the English principle] this can be so in transferred malice cases. The 
accessory is a party to a shared violent venture involving foresight of the death of a human 
being. All human life is of equal value. Why should the identity of the victim make any diff er-
ence? If two burglars agree to kill “the householder” if interrupted, it is clear that the identity 
of such householder is irrelevant. If they agree to kill X (known to be the householder) but they 
are interrupted by Y (who might even be a close friend of the accessory) who is deliberately 
killed by the principal, the fact remains that the accessory has assumed a responsibility for 
an enterprise knowing it involves a risk of the murder of a human being. The essence of the 
accessory’s wrongdoing has not changed: “he is as morally culpable as one who provides a gun 
suggesting that P shoots the fi rst person he meets with green eyes.” A change of victim is not a 
substantial variation to the enterprise and liability for a homicide off ence should ensue. . . .

The House of Lords in quashing English’s conviction did not substitute a manslaughter verdict 
and indicated that he should not be liable for manslaughter. In both appeals the House seemed 
to assume (without explanation) that in such cases the accessory was either guilty of murder or 
of no homicide off ence. It is the argument of this note that acceptance of this premise infected 
the reasoning throughout and has resulted in rules that are, in terms of policy, both over- and 
under-inclusive. Finally, it will be suggested that it is still possible, on appropriate facts, for an 
accessory to be liable for manslaughter when the principal is convicted of murder.

The foresight principle: over-inclusiveness

One must question whether their Lordships were right to conclude that while the principal 
off ender is guilty of murder only if he intended to kill or cause grievous bodily harm, the sec-
ondary party, who might have regarded the death as an “unwelcome incident”, is guilty of mur-
der on the basis of merely foreseeing a risk that the principal off ender might commit murder. 
The argument in favour of the Powell approach is that this is not holding the accessory liable 

In the English appeal the accessory escaped all liability for a homicide off ence because the prin-
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for murder by recklessness; it is not enough that the accessory foresees death or grievous 
bodily harm. If the accessory knows that the principal off ender might kill with the mens rea of 
murder “he becomes a participant in an intentional off ence”. Because of the dangerousness 
of collaborative ventures and group violence, policy dictates that anyone who goes along 
with a venture knowing that murder might occur (and not just a killing) ought to be counted 
a murderer when that very crime is committed. As Lord Steyn put it: “The criminal justice sys-
tem exists to control crime . . . Experience has shown that joint criminal enterprises only too 
readily escalate into the commission of greater off ences.” Somewhat more cynically, the Law 
Commission states: “the desire to implicate everyone concerned in the homicide may well out-
run the more stringent demands of legal analysis.”

It would, of course, be naive and unrealistic to ignore the force of these policy considerations. 
However, such claims are based on the false premise that the accessory in such cases must 
be guilty of murder or no homicide off ence.

If it had been more readily accepted that the principal can be guilty of murder while the acces-
sory is only guilty of manslaughter, it would have been easier to persuade the courts that an 
accessory should not be guilty of the same off ence as the principal if he has a lesser mens 
rea. Crime control arguments do not necessarily dictate the level of liability that should be 
imposed. Participation in a criminal enterprise that results in death may suggest that there 
should be criminal liability for all the participants – but that does not obviously mean liability 
for murder. What is required is that the accessory be liable for an appropriate off ence, with 
appropriateness being related to the culpability of the accessory.

The approach adopted in Powell is surely “anomalous [in] that . . . the law now requires a less 
blameworthy mental standard for the non-acting co-adventurer than for the person who actu-
ally commits the murderous act”. As has been said: “Since the act and cause requirements of 
accomplice liability are so minimal, and since . . . an accomplice [can be punished] the same 
as the perpetrator of the substantive off ence, the mens rea requirement becomes more signif-
icant. Accomplice liability hinges upon the mens rea element.” Accordingly, as with attempts 
where the mens rea is the essential and primary ingredient, with the actus reus performing 
merely a subsidiary role, only the clearest form of mens rea, intention, should suffi  ce.

The accessory clearly bears some responsibility for participating in such an enterprise as do 
all reckless actors. True, this is not recklessness as to the result (death) but recklessness 
as to whether the principal will murder, but it is still a species of recklessness which is tra-
ditionally regarded as the territory of manslaughter. The result of this decision is over-inclu-
siveness in that persons will be convicted of murder when manslaughter would be the more 
appropriate verdict. In fair labelling terms there is a moral distinction between the accessory 
who helps the principal wanting or foreseeing as virtually certain the death (or grievous bod-
ily harm) of the victim and the accessory who provides similar help foreseeing only the risk 
of a murder occurring and perhaps hoping desperately that it will not happen. It is a matter of 
regret that the House of Lords did not take the opportunity to mark this moral distinction.’

What reasons are put forward by the author for convicting A of manslaughter where P is 

convicted of murder in a joint enterprise case?

Recent cases go some way to answering the criticism of English that method of harm/death 

should not matter provided A has requisite MR. In an individual case of murder, the means of 

killing is not part of the offence defi nition. If D intends to seriously injure V by shooting him 
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rea. Crime control arguments do not necessarily dictate the level of liability that should be
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should be criminal liability for all the participants – but that does not obviously mean liability
for murder. What is required is that the accessory be liable for an appropriate off ence, with
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The approach adopted in Powell is surely “anomalous [in] that . . . the law now requires a less
blameworthy mental standard for the non-acting co-adventurer than for the person who actu-
ally commits the murderous act”. As has been said: “Since the act and cause requirements of 
accomplice liability are so minimal, and since . . . an accomplice [can be punished] the same
as the perpetrator of the substantive off ence, the mens rea requirement becomes more signif-
icant. Accomplice liability hinges upon the mens rea element.” Accordingly, as with attempts
where the mens rea is the essential and primary ingredient, with the actus reus performing
merely a subsidiary role, only the clearest form of mens rea, intention, should suffi  ce.

The accessory clearly bears some responsibility for participating in such an enterprise as do
all reckless actors. True, this is not recklessness as to the result (death) but recklessness
as to whether the principal will murder, but it is still a species of recklessness which is tra-
ditionally regarded as the territory of manslaughter. The result of this decision is over-inclu-
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appropriate verdict. In fair labelling terms there is a moral distinction between the accessory
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of a murder occurring and perhaps hoping desperately that it will not happen. It is a matter of 
regret that the House of Lords did not take the opportunity to mark this moral distinction.’
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in the head but uses a knife to stab him to death instead, the difference is irrelevant provided 

both are equally life-threatening. The upshot of the proliferation of joint enterprise prosecu-

tions, however, is that the law has become unnecessarily complicated. It is to be hoped that 

prosecutors will resort less readily to this concept following recent critical observations in 

several cases.

thinking point 5.6

What offence has A committed in the following?

1. A and P agree to attack V by fi st-fi ght, A foreseeing non-life-threatening harm. P 

produces a knife and stabs V in the heart, killing him.

2. A and P agree to knee-cap V by shooting him in the leg. But:

a. P shoots V in the head

b. V dies from knee-capping.

3. Do you think it morally right that A should escape liability for the more serious offence 

in all of the above?

5.3.4  Criticisms of joint enterprise

Read the following by G.R. Sullivan, ‘Complicity for First Degree Murder and Unlawful Killing’ 

[2006] Crim LR, at 509:

‘No attempt at a doctrinal justifi cation of this form of liability will be attempted here because, 
in the view of this writer, liability for collateral off ences arising from a joint enterprise is in its 
present form, . . . . unsustainable in terms of principle and should be abolished. The argument 
from principle can only be briefl y developed here . . . . . Participation in a joint criminal enter-
prise rightly disinclines us to accept too readily that a party to the enterprise should be cleared 
of any responsibility for violence that arises in circumstances associated with the enterprise. 
Yet the fact remains that a burglar, even a burglar disturbed in the act, need not resort to force. 
A commitment to burglary does not entail a commitment to violence. If D has made it clear 
to his partners in crime that violence should not be used, awareness on his part that one or 
more of his partners may be of a diff erent mind should not suffi  ce to implicate him in their vio-
lence. It overrides important diff erences between persons to label him a violent off ender. But, 
of course, his participation in burglary is more culpable than would otherwise have been the 
case because he knew he was carrying out that crime with violent partners. It is entirely apt 
that this awareness should aggravate his off ence and signifi cantly raise his sentence for the 
crime of burglary. That is, in very brief terms, the argument from principle for not convicting D 
of an off ence which labels him as a violent person in his own right.

However, there are undeniably strong pragmatic reasons for retaining joint enterprise liability 
for collateral off ences. In presenting the argument from principle against this form of liability 
we posited a burglar we knew to be non-violent. In many real life contexts the only information 
to hand would be that one unidentifi ed member of a party of two or more burglars used force 
on the householder. Typically, each member of the party would deny using force or approving 
the use of force by anyone else. Proving in respect of each defendant that he either used force 
or assisted or encouraged force may be next to impossible. If the householder has died or has 

thinking point 5.6

What offence has A committed in the following?

1. A and P agree to attack V by fi st-fi ght, A foreseeing non-life-threatening harm. P 

produces a knife and stabs V in the heart, killing him.

2. A and P agree to knee-cap V by shooting him in the leg. But:

a. P shoots V in the head

b. V dies from knee-capping.

3. Do you think it morally right that A should escape liability for the more serious offence 

in all of the above?

‘No attempt at a doctrinal justifi cation of this form of liability will be attempted here because,
in the view of this writer, liability for collateral off ences arising from a joint enterprise is in its
present form, . . . . unsustainable in terms of principle and should be abolished. The argument
from principle can only be briefl y developed here . . . . . Participation in a joint criminal enter-
prise rightly disinclines us to accept too readily that a party to the enterprise should be cleared
of any responsibility for violence that arises in circumstances associated with the enterprise.
Yet the fact remains that a burglar, even a burglar disturbed in the act, need not resort to force.
A commitment to burglary does not entail a commitment to violence. If D has made it clear
to his partners in crime that violence should not be used, awareness on his part that one or
more of his partners may be of a diff erent mind should not suffi  ce to implicate him in their vio-
lence. It overrides important diff erences between persons to label him a violent off ender. But,
of course, his participation in burglary is more culpable than would otherwise have been the
case because he knew he was carrying out that crime with violent partners. It is entirely apt
that this awareness should aggravate his off ence and signifi cantly raise his sentence for the
crime of burglary. That is, in very brief terms, the argument from principle for not convicting D
of an off ence which labels him as a violent person in his own right.

However, there are undeniably strong pragmatic reasons for retaining joint enterprise liability
for collateral off ences. In presenting the argument from principle against this form of liability
we posited a burglar we knew to be non-violent. In many real life contexts the only information
to hand would be that one unidentifi ed member of a party of two or more burglars used force
on the householder. Typically, each member of the party would deny using force or approving
the use of force by anyone else. Proving in respect of each defendant that he either used force
or assisted or encouraged force may be next to impossible. If the householder has died or has
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been seriously hurt, a court may be strongly averse to confi ning liability to burglary. This is the 
major impetus behind the creation of secondary liability for violent collateral off ences arising 
out of joint criminal enterprises, a liability that dispenses with proof of assistance and encour-
agement of the collateral off ence and requires merely foresight of the possibility of violence 
rather than intention/knowledge that violence will be infl icted.

But if the Law Commission is to regard “parity of culpability” as a central principle of a reformed 
law of complicity, it must let go of this form of liability. If there are persistent failures of justice 
because of diffi  culties of proof arising from multi-party violent incidents this problem should 
be addressed directly and not “solved” by perpetuating false doctrine.’

Does the author consider there is a principled basis for joint enterprise liability?

Does he nevertheless think there are good reasons for retaining it?

Further justifi cation for the doctrine is advanced in the following by A.P. Simester, ‘The Mental 

Element in Complicity’ (2006) 123 LQR 578:

‘For S to be a party to crime B under standard complicity rules, he would have (i) actually to 
aid or abet crime B directly (not crime A); and (ii) to know, rather than suspect, that crime B is 
to be committed. Even accepting that the mens rea requirement is controversial, there is no 
avoiding the actus reus requirement. To be guilty of crime B, on ordinary complicity principles, 
S must aid or abet it. Joint enterprise, however, requires none of this. Consider the following 
example:

P and S agree to commit a burglary. Together they break into V’s home. In the course of the bur-
glary, P is challenged by V whom he attacks and injures. S does not assist in the assault, and 
had specifi cally discouraged the use of violence at all stages during the planning and execu-
tion of the burglary. However, S knew of P’s propensity for violence, and realised that P might 
well assault the occupier of the house were they to be confronted.

On joint enterprise principles, S is guilty, with P, of assault occasioning actual bodily harm. But 
she neither aided nor abetted that assault. If this is right, then joint enterprise simply cannot 
be analysed as a special case of aiding and abetting, as, for example, Smith and Hogan asserts 
it can.

It is diffi  cult to see how any account of joint enterprise liability can plausibly be assimilated 
within conventional forms of aiding, abetting, counselling, or procuring. . . . The key to unlock-
ing this puzzle is to see that S need not be party to an express or tacit agreement to do the 
act in question (i.e. crime B). The express or tacit agreement is to do crime A. Her liability for 
crime B rests in the combination of that joint unlawful enterprise and her foresight that the 
second crime may arise as an incident of the enterprise. Indeed, the very distinctiveness of 
joint enterprise doctrine is that it extends liability to certain crimes that occur beyond, albeit 
pursuant to, the common purpose. . . .

Through entering into a joint enterprise, S changes her normative position. She becomes, by 
her deliberate choice, a participant in a group action to commit a crime. Moreover, her new 
status has moral signifi cance: she associates herself with the conduct of the other members 
of the group in a way that the mere aider or abettor, who remains an independent character 
throughout the episode, does not. Whereas aiding and abetting doctrines are grounded in S’s 
contribution to another’s crime, joint enterprise is grounded in affi  liation. S voluntarily sub-
scribes to a co-operative endeavour, one that is identifi ed by its shared criminal purpose. As 
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such, joint enterprise doctrines impose a form of collective responsibility, predicated on mem-
bership of the unlawful concert.

A joint enterprise analysis is generally superfl uous in respect of the common purpose itself. 
When S and P combine to commit an assault, and P strikes the blow, S may in any event be 
liable for abetting him. Joint enterprise doctrines come into their own, however, in respect of 
off ences incidental to the common purpose. By forming a joint enterprise, S signs up to its goal. 
In so doing, she accepts responsibility for the wrongs perpetrated in realising that goal, even 
though they be done by someone else. Her joining with P in a common purpose means that 
she is no longer fully in command of how the purpose is achieved. Given that P is an autono-
mous agent, S cannot control the precise manner in which P acts. Yet her commitment to the 
common purpose implies an acceptance of the choices and actions that are taken by P in the 
course of realising that purpose. Her responsibility for incidental off ences is not unlimited: S 
cannot be said to accept the risk of wrongs by P that she does not foresee, or which depart radi-
cally from their shared enterprise, and joint enterprise liability rightly does not extend to such 
cases. Within these limitations, however, the execution of the common purpose—including its 
foreseen attendant risks—is a package deal. Just as risks attend the pursuit of the common 
purpose, an assumption of those risks fl ows from S’s subscription to that purpose.’

What is the main argument of the author in favour of liability for joint enterprise?

J.C. Smith writing in 1997 (before the House of Lords judgment in Powell/English) doubted 

whether joint enterprise is a separate form of liability at all: ‘Criminal Liability of Accessories: 

Law and Law Reform’ (1997) 113 LQR, at 461–462. He referred to it as ‘parasitic accessory 

liability’:

‘If D assists or encourages P to commit burglary, knowing that, in the course of committing the 
burglary, P may act with intent to kill and P does an act which he intends to kill, P is guilty of 
attempted murder, and so is D. If D knows from his experience with P that, if P comes across a 
defenceless woman in the course of the burglary, as likely as not he will rape her; and he does, 
D, as well as P is, it seems, guilty of rape.

I will call this extended form of liability “parasitic accessory liability”. It depends on the exist-
ence of basic accessorial liability. The leading case on parasitic accessory liability is now the 
decision of the Privy Council in Chan Wing-siu v. R. (1984). . . . The decision has since been 
interpreted and applied by the Court of Appeal on numerous occasions, particularly in Hyde 
and Powell and Daniels, and by the Privy Council in Hui Chi-ming. There is no doubt that, as 
interpreted in those cases, it represents English law.

Parasitic accessory liability applies only where it is proved that D foresaw that there was “a 
real risk” that, in the course of committing crime X, P would do an act of the kind he in fact did 
and which resulted in crime Y; and foresaw that he would do that act with the necessary mens 
rea for crime Y. D is therefore not liable for a crime (Z) committed by P in the course of commit-
ting crime (X) if the act which P did was materially diff erent from any act foreseen by D. . . .

I turn to a question posed by the Law Commission [the 1993 report to abolish secondary 
liability and replace it with inchoate off ences] which I found frankly baffl  ing. When section 
8 of the Accessories and Abettors Act has been consigned to legal history and the present 
law of aiding, abetting counselling or procuring replaced by the new off ences of assisting and 
encouraging, should the “doctrine of joint enterprise” be abolished? This question involves 

such, joint enterprise doctrines impose a form of collective responsibility, predicated on mem-
bership of the unlawful concert.

A joint enterprise analysis is generally superfl uous in respect of the common purpose itself.
When S and P combine to commit an assault, and P strikes the blow, S may in any event be
liable for abetting him. Joint enterprise doctrines come into their own, however, in respect of 
off ences incidental to the common purpose. By forming a joint enterprise, S signs up to its goal.
In so doing, she accepts responsibility for the wrongs perpetrated in realising that goal, even
though they be done by someone else. Her joining with P in a common purpose means that
she is no longer fully in command of how the purpose is achieved. Given that P is an autono-
mous agent, S cannot control the precise manner in which P acts. Yet her commitment to the
common purpose implies an acceptance of the choices and actions that are taken by P in the
course of realising that purpose. Her responsibility for incidental off ences is not unlimited: S
cannot be said to accept the risk of wrongs by P that she does not foresee, or which depart radi-
cally from their shared enterprise, and joint enterprise liability rightly does not extend to such
cases. Within these limitations, however, the execution of the common purpose—including its
foreseen attendant risks—is a package deal. Just as risks attend the pursuit of the common
purpose, an assumption of those risks fl ows from S’s subscription to that purpose.’

‘If D assists or encourages P to commit burglary, knowing that, in the course of committing the
burglary, P may act with intent to kill and P does an act which he intends to kill, P is guilty of 
attempted murder, and so is D. If D knows from his experience with P that, if P comes across a
defenceless woman in the course of the burglary, as likely as not he will rape her; and he does,
D, as well as P is, it seems, guilty of rape.

I will call this extended form of liability “parasitic accessory liability”. It depends on the exist-
ence of basic accessorial liability. The leading case on parasitic accessory liability is now the
decision of the Privy Council in Chan Wing-siu v. R. (1984). . . . The decision has since been
interpreted and applied by the Court of Appeal on numerous occasions, particularly in Hyde
and Powell and Daniels, and by the Privy Council in Hui Chi-ming. There is no doubt that, as
interpreted in those cases, it represents English law.

Parasitic accessory liability applies only where it is proved that D foresaw that there was “a
real risk” that, in the course of committing crime X, P would do an act of the kind he in fact did
and which resulted in crime Y; and foresaw that he would do that act with the necessary mens
rea for crime Y. D is therefore not liable for a crime (Z) committed by P in the course of commit-
ting crime (X) if the act which P did was materially diff erent from any act foreseen by D. . . .

I turn to a question posed by the Law Commission [the 1993 report to abolish secondary
liability and replace it with inchoate off ences] which I found frankly baffl  ing. When section
8 of the Accessories and Abettors Act has been consigned to legal history and the present
law of aiding, abetting counselling or procuring replaced by the new off ences of assisting and
encouraging, should the “doctrine of joint enterprise” be abolished? This question involves
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an assumption that the “doctrine of joint enterprise” is something diff erent from the law of 
aiding and abetting; that it would survive the repeal of section 8 of the 1861 Act and the com-
mon law which underlies it. That notion was news to me but it was soon impliedly endorsed by 
Hobhouse L.J. giving the judgment of the Court of Appeal in the case of Stewart and Schofi eld. 
He distinguished a party to a joint enterprise from a “mere aider or abettor, etc.” or secondary 
party:

“In contrast, where the allegation is joint enterprise, the allegation is that one defendant 
participated in the criminal act of another.”

If D and P set out together to rape (or to murder), how does D “participate” in P’s act of sex-
ual intercourse with V (or P’s pulling of the trigger and shooting V) except by assisting him or 
encouraging him (i.e. aiding, abetting, counselling or procuring him) to do the act? It is submit-
ted that there is no other way.

The solution to the apparent mystery in the Law Commission’s report appears to be that by 
“joint enterprise” the Commission mean what I have called parasitic liability. They appear to 
me to have misconstrued the judgment of the Privy Council in Chan Wing-sui and thought that 
the decision established or assumed that joint enterprise is not part of the law of aiding, abet-
ting, counselling or procuring but a separate form of liability. This was certainly not the case. 
Sir Robin Cooke thought his judgment added something to the law of England; because he said 
“In England it appears not to have been found necessary hitherto to analyse more elaborately 
the test which the jury had to apply” and then turned to Antipodean case law. But that more 
elaborate analysis related only to the question in issue which was, as we have seen, whether 
the accessory was liable for acts which he contemplated as possible, or only for acts which he 
foresaw as more probable than not. The court’s conclusion, as will be recalled, was that it was 
suffi  cient that he foresaw that it was a real possibility.’

What reasons are put forward by the author for denying that joint enterprise has an exist-

ence separate from the ordinary principles of aiding and abetting?

The prevailing view, however, is that the doctrine has an independent existence. The Law 

Commission would retain liability for joint enterprise despite its many diffi culties. Law Com 

No 305 ‘Participating in Crime’ and Clause 2 of the Draft Bill 2007 states:

2 Participating in a joint criminal venture

(1) This section applies where two or more persons participate in a joint criminal venture.

(2) If one of them (P) commits an off ence, another participant (D) is also guilty of the off ence if 
P’s criminal act falls within the scope of the venture.

(3) The existence or scope of a joint criminal venture may be inferred from the conduct of the 
participants (whether or not there is an express agreement).

(4) D does not escape liability under this section for an off ence committed by P at a time when 
D is a participant in the venture merely because D is at that time–

absent, against the venture’s being carried out, or indiff erent as to whether it is carried out.

The last subsection is designed to include cases such as Rook [1993] 2 All ER 955, where A 

and P were parties to an agreement to murder V. A wished merely to defraud P of money and 

failed to appear at the murder as planned.

an assumption that the “doctrine of joint enterprise” is something diff erent from the law of 
aiding and abetting; that it would survive the repeal of section 8 of the 1861 Act and the com-
mon law which underlies it. That notion was news to me but it was soon impliedly endorsed by
Hobhouse L.J. giving the judgment of the Court of Appeal in the case of Stewart and Schofi eld.
He distinguished a party to a joint enterprise from a “mere aider or abettor, etc.” or secondary
party:

“In contrast, where the allegation is joint enterprise, the allegation is that one defendant
participated in the criminal act of another.”

If D and P set out together to rape (or to murder), how does D “participate” in P’s act of sex-
ual intercourse with V (or P’s pulling of the trigger and shooting V) except by assisting him or
encouraging him (i.e. aiding, abetting, counselling or procuring him) to do the act? It is submit-
ted that there is no other way.

The solution to the apparent mystery in the Law Commission’s report appears to be that by
“joint enterprise” the Commission mean what I have called parasitic liability. They appear to
me to have misconstrued the judgment of the Privy Council in Chan Wing-sui and thought that
the decision established or assumed that joint enterprise is not part of the law of aiding, abet-
ting, counselling or procuring but a separate form of liability. This was certainly not the case.
Sir Robin Cooke thought his judgment added something to the law of England; because he said
“In England it appears not to have been found necessary hitherto to analyse more elaborately
the test which the jury had to apply” and then turned to Antipodean case law. But that more
elaborate analysis related only to the question in issue which was, as we have seen, whether
the accessory was liable for acts which he contemplated as possible, or only for acts which he
foresaw as more probable than not. The court’s conclusion, as will be recalled, was that it was
suffi  cient that he foresaw that it was a real possibility.’

2 Participating in a joint criminal venture

(1) This section applies where two or more persons participate in a joint criminal venture.

(2) If one of them (P) commits an off ence, another participant (D) is also guilty of the off ence if 
P’s criminal act falls within the scope of the venture.

(3) The existence or scope of a joint criminal venture may be inferred from the conduct of the
participants (whether or not there is an express agreement).

(4) D does not escape liability under this section for an off ence committed by P at a time when
D is a participant in the venture merely because D is at that time–

absent, against the venture’s being carried out, or indiff erent as to whether it is carried out.
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Very few key terms are defi ned in the Bill. Whether an offence is within a joint venture 

is one of fact and degree for the jury. Therefore, the jury would need to decide whether 

an offence occurring after some delay or by an unexpected means was within the joint 

venture.

In homicide cases, the Law Commission recommends that instead of acquitting A where the 

principal offence is fundamentally different, he should be held guilty of a new offence of 

complicity in an unlawful killing (‘Murder, Manslaughter and Infanticide’, Law Com No 304, 

November 2006). See reform at the end.

Summary of joint enterprise

A joint enterprise is a common design or venture which is the result of agreement or a • 

spontaneous common intention;

Participants will be liable as co-defendants or joint principals where the joint enterprise • 

leads to the intended offence;

Where P goes further than agreed or beyond the intended scope of the enterprise, A will • 

share P’s liability for the more serious offence where he is aware of the risk that P might 

commit it (Powell);

A will not be liable for P’s more serious offence where it is committed in a fundamentally • 

different way (English);

Fundamental difference is probably confi ned to unexpected use of dangerous weapons • 

rather than P’s intention;

There are signifi cant criticisms of this area of law.• 

 5.4  Liability of A can be Higher than 
that of P

5.4.1 Liability of A can be Higher• 

5.4.2 Accessories and Justifi catory Defences• 

No-one can be guilty as an accessory unless there is a principal offender because the liability 

of an accessory derives from that of the principal. But in practice, P may be acquitted for a 

variety of reasons: procedural or evidential, an excusatory defence (diminished responsibil-

ity, provocation, intoxication, duress), innocent agency or absence of AR. Here, the liability 

of the accessory A remains and is higher than P’s. A’s liability is not therefore derivative or 

dependent on P’s.

Initially, the courts were reluctant to convict A of a higher offence than P:

R v Richards ●  [1974] QB 776 COURT OF APPEAL

D, a wife, employed two men to beat up her husband so seriously as to put him in hospital 

where she believed he would turn to her for love and affection. The two Ps wounded the 

husband but less seriously than instructed. They were convicted of malicious and unlawful 

Summary of joint enterprise

A joint enterprise is a common design or venture which is the result of agreement or a • 

spontaneous common intention;

Participants will be liable as co-defendants or joint principals where the joint enterprise •

leads to the intended offence;

Where P goes further than agreed or beyond the intended scope of the enterprise, A will •

share P’s liability for the more serious offence where he is aware of the risk that P might 

commit it (Powell);

A will not be liable for P’s more serious offence where it is committed in a fundamentally •

different way (English);

Fundamental difference is probably confi ned to unexpected use of dangerous weapons •

rather than P’s intention;

There are signifi cant criticisms of this area of law.• 

section
summary
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wounding contrary to s20 Offences Against the Person Act 1861 (OAPA) whereas D was 

originally convicted of a higher offence: wounding with intent contrary to s18 OAPA. She 

appealed and a lesser offence was substituted on the grounds that the liability of an acces-

sory could not be higher than that of P.

Lord Mackay in Howe [1987] 1 All ER 771 (Chapter 7: Murder and duress) overturned 

Richardson on this point. He confi rmed the decision of the Court of Appeal in Howe which 

had illustrated the absurdity of the principle in this way:

‘Counsel before us posed the situation where A hands a gun to D informing him that it is 
loaded with blank ammunition only and telling him to go and scare X by discharging it. The 
ammunition is in fact live, as A knows, and X is killed. D is convicted only of manslaughter, as 
he might be on those facts. It would seem absurd that A should thereby escape conviction 
for murder.’

5.4.1  Liability of A can be Higher

This may arise in the following circumstances:

a. Where P has an excusatory defence, eg duress

Several earlier cases had recognised this principle such as R v Bourne (1952) 36 Cr App R 125. 

A threatened and forced his wife to commit bestiality with a dog. His conviction for aiding 

and abetting bestiality was upheld despite the fact that his wife would have had a defence of 

duress if she had been charged.

In R v Austin (1981) 72 Cr App R 104 P, a father snatched his child from the custody of his wife 

and was assisted by A. P was exempt from the offence of ‘child-stealing’ (now repealed) by 

virtue of a statutory defence. This did not prevent A from liability for he shared the common 

intention.

b. Where P commits the AR with no MR

The most signifi cant precedent is:

R v Cogan & Leak ●  [1976] 1 QB 217

L, the accessory, compelled his wife to have sexual intercourse with C, the principal. C put 

forward the defence of honest belief in consent on the basis of DPP v Morgan [1976]. This 

was not left to the jury and he was convicted. His conviction was overturned on appeal. L, the 

husband accessory, was also convicted for two reasons. Firstly, he had the intention (MR) that 

C should rape his wife. C had committed the AR, effectively, as the court held, as an innocent 

agent. The second reason was that L was the procurer of rape.

The second argument is diffi cult to sustain. A successful defence of honest belief in consent 

by C would have resulted in an acquittal for him. How could L have procured an act which 

might not have been a crime?

The answer to the last question was supplied in effect by:

‘Counsel before us posed the situation where A hands a gun to D informing him that it is
loaded with blank ammunition only and telling him to go and scare X by discharging it. The
ammunition is in fact live, as A knows, and X is killed. D is convicted only of manslaughter, as
he might be on those facts. It would seem absurd that A should thereby escape conviction
for murder.’
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R v Millward ●  [1994] CRIM LR 527 COURT OF APPEAL

A was convicted of procuring P, his employee driver, to commit death by reckless driv-

ing (a crime of intention). A had instructed P to use a tractor to tow a trailer on a 

main road. A knew that the tractor’s hitch was poorly maintained. The trailer became 

detached, hit a car and killed a passenger. P had committed the AR but was acquitted. 

A’s conviction was upheld on appeal. There was no need for a joint intention to commit 

the offence.

It is true that there is no need for a joint intention, but there usually needs to be some inten-

tion for accessorial liability. This case was different from Cogan & Leak in that in Millward 

neither A nor P had any MR for the offence (ie intention to cause death by reckless driving). 

This led to speculation that the court had created a new offence of ‘procuring the AR’ of an 

offence. Procuring means to cause or bring about the offence.

In a and b above, it is a little artifi cial to regard A as an accessory. The Law Commission recom-

mends that A would be convicted as principal offender in these cases (clause 4 ‘Participating 

in Crime’ Bill, 2007).

c.   BUT A will not be liable as accessory where P does not 
commit the AR

Thornton v Mitchell ●  [1940] 1 ALL ER 339 COURT OF APPEAL

A bus conductor (A) negligently directed a bus driver (P) to reverse a bus causing two pedes-

trians to be knocked down, one of whom was killed. P was found not guilty of careless 

driving because he was only acting under instructions. He had driven but had not done so 

carelessly. Thus he had not committed the AR of the offence. A was consequently acquitted 

of aiding and abetting careless driving. Clearly, he had not driven the bus and therefore the 

AR of careless driving had not been committed. A might be convicted of gross negligence 

manslaughter today.

thinking point 5.7

Which of the above categories, (a)–(c) applies to the following?

1. A, a man, procures X, aged 9, to commit a burglary.

2. P is threatened with violence by A unless he injures V.

5.4.2  Accessories and Justifi catory Defences

Following on from the last point, a successful plea of a justifi catory defence such as con-

sent, self-defence or necessity in relation to an offence against the person means that an 

intentional assault, for example, becomes lawful. The AR of the assault, which requires 

force to be unlawful, will not have been committed. There is therefore no crime in respect 

of which anyone can be convicted, either as P or A. All accomplices will therefore escape 

liability.

thinking point 5.7

Which of the above categories, (a)–(c) applies to the following?

1. A, a man, procures X, aged 9, to commit a burglary.

2. P is threatened with violence by A unless he injures V.



262

C
h

ap
te

r 
5 

Se
co

nd
ar

y 
Pa

rt
ic

ip
at

io
n:

 P
ar

tie
s 

to
 a

 C
rim

e

P, assisted by A, assaults V in self-defence. The AR of an assault is the infl iction of unlawful 

personal violence upon another. Self-defence is a justifi catory defence which negates the 

AR of a crime. It converts the unlawfulness of the assault into one of lawfulness. There 

being no AR, there can be no liability, either for P or A.

 5.5  Defences to Secondary 
Participation: Withdrawal from a 
Joint Enterprise

5.5.1 Planned enterprises: There must be Timely, Unequivocal Communication of • 

Withdrawal where Practical and Reasonable

5.5.2 Spontaneous Enterprises: Withdrawal without Communication may be Effective• 

5.5.3 Joint Enterprise Going beyond the Agreed Plan• 

5.5.4 Reform of Withdrawal• 

If A gives encouragement to P but then experiences a change of heart and withdraws before 

commission of the offence, he may have a defence. If successful, withdrawal operates so as 

to provide a defence for the completed crime but liability remains for all criminal offences 

committed up until that point.

It will be rare that a party can withdraw once an offence is initiated after having given encour-

agement. In those rare circumstances, the decision to withdraw must be communicated to P, 

if it is practicable or reasonable to do so, in order to give him the opportunity to desist rather 

than complete the crime. It is uncertain whether communication must also be given in situa-

tions of spontaneous violence as we shall see.

Withdrawal is a unique defence applicable only to accessories. Remember that the AR of 

secondary participation consists of assistance and encouragement to P. Ordinarily, no primary 

party may argue that, having performed the AR of an offence with MR, they experienced a 

change of heart and abandoned their plan.

The defence of withdrawal needs to be contrasted with an assertion of lack of AR, which 

might occur where A ‘undoes’ or neutralises any complicitous act before commission, or a 

lack of MR, such as where P goes beyond any agreed venture (eg Saunders & Archer (1576) 

2 Plowd 473).

As with other areas of secondary participation, the law on withdrawal is somewhat vague 

and inconsistent:

‘Of the potential range of withdrawal measures which the law might expect, the most demanding 
would be that the accessory should attempt to thwart the commission of the principal off ence. At 
the other extreme, there might be the simple requirement of an attempt to communicate notice of 
withdrawal to the principal. In fact, the authorities come close to spanning these two extremes, 
with a steady trickle of case law producing neither clarity nor consistency in establishing the 
defence’s qualifying conditions.’ (K.J.M. Smith, ‘Withdrawal in Complicity’ [2001] Crim LR at 774.)

example

‘Of the potential range of withdrawal measures which the law might expect, the most demandingf
would be that the accessory should attempt to thwart the commission of the principal off ence. At
the other extreme, there might be the simple requirement of an attempt to communicate notice of 
withdrawal to the principal. In fact, the authorities come close to spanning these two extremes,
with a steady trickle of case law producing neither clarity nor consistency in establishing the
defence’s qualifying conditions.’ (K.J.M. Smith, ‘Withdrawal in Complicity’ [2001] Crim LR at 774.)
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5.5.1  Planned enterprises: There must be Timely, 
Unequivocal Communication of Withdrawal where 
Practical and Reasonable

To escape liability for the completed offence, withdrawal must be effective and communi-

cated, whether verbally or otherwise.

The starting point is the dicta of Sloan JA in R v Whitehouse [1941] 1 WWR 172 (Court of 

Appeal British Columbia):

‘After a crime has been committed and before a prior abandonment of the common enterprise 
may be found there must be in the absence of exceptional circumstances something more than 
a mere mental change of intention and physical change of place by those associates who wish 
to disassociate themselves from the consequences attendant upon their willing assistance up 
to the moment of the actual commission of the crime. I would not attempt to defi ne too closely 
what must be done in criminal matters involving participation in a common unlawful purpose 
to break the chain of causation and responsibility. That must depend on the circumstances of 
each case, but it seems to me that one essential element ought to be established in a case of this 
kind. Where practicable and reasonable there must be timely communication of the intention 
to abandon the common purpose from those who wish to disassociate from the contemplated 
crime to those who desire to continue with it. What is timely communication must be determined 
by the facts of each case but where practicable and reasonable it ought to be such communica-
tion, verbal or otherwise, that will serve unequivocal notice upon the other party to the common 
unlawful cause that if he proceeds upon it he does so without the further aid and assistance of 
those who withdraw.’

This was confi rmed as a correct statement of the law in:

R v Becerra & Cooper ●  (1975) 62 CR APP R 212 COURT OF APPEAL

B broke into a house with C and another with the intention of stealing. B gave C a knife to use 

in case they were interrupted. An upstairs tenant came downstairs to investigate the noise. B 

said, ‘There’s someone coming. Come on, let’s go’. With that, he jumped out of the window. 

As B ran away, C stabbed and killed the tenant.

Both were convicted of murder. B appealed.

Lord Roskill:

‘Can it be said that one who experiences a change of mental intention and who quits the scene 
of the crime just before a fatal blow is struck is absolved from all consequences performed by 
the other who strikes in ignorance of his companion’s change of heart? There must be more 
than a mere mental change of intention and physical change of place. There must be timely 
communication of the intention to abandon the common purpose. . . .’

The words used by B and his act of jumping through the window were inadequate 

repentance. But there was little indication as to what might have qualifi ed as effective 

withdrawal. In R v Grundy [1977] Crim LR 543, A withdrew from a burglary two weeks 

before its commission and twice tried to stop P from breaking in. This was deemed to 

be effective.

‘After a crime has been committed and before a prior abandonment of the common enterprise
may be found there must be in the absence of exceptional circumstances something more than
a mere mental change of intention and physical change of place by those associates who wish
to disassociate themselves from the consequences attendant upon their willing assistance up
to the moment of the actual commission of the crime. I would not attempt to defi ne too closely
what must be done in criminal matters involving participation in a common unlawful purpose
to break the chain of causation and responsibility. That must depend on the circumstances of 
each case, but it seems to me that one essential element ought to be established in a case of this
kind. Where practicable and reasonable there must be timely communication of the intention
to abandon the common purpose from those who wish to disassociate from the contemplated
crime to those who desire to continue with it. What is timely communication must be determined
by the facts of each case but where practicable and reasonable it ought to be such communica-
tion, verbal or otherwise, that will serve unequivocal notice upon the other party to the common
unlawful cause that if he proceeds upon it he does so without the further aid and assistance of 
those who withdraw.’

‘Can it be said that one who experiences a change of mental intention and who quits the scene
of the crime just before a fatal blow is struck is absolved from all consequences performed by
the other who strikes in ignorance of his companion’s change of heart? There must be more
than a mere mental change of intention and physical change of place. There must be timely
communication of the intention to abandon the common purpose. . . .’
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Grundy was followed by R v Rook [1993] 2 All ER 955 where R tried to dissociate himself from 

a planned murder by being absent when the other participants came to collect him on their 

way to the crime. His purpose was to defraud P of money and make off without participat-

ing in the offence. It was held by the Court of Appeal that ‘absence could not amount to 

unequivocal communication of withdrawal.’ There clearly had to be some attempt to com-

municate withdrawal whether verbally or physically.

However, the Whitehouse/Becerra principle is beset by ambiguity. In R v Whitefi eld (1984) 

79 Cr App R 36 it was held that withdrawal from a planned burglary to a neighbouring fl at 

was effective when A told G he would not join in. Although A did nothing when he heard G 

breaking in via the coal chute it was held that he had effectively withdrawn. He needed to 

take no steps to prevent it from happening or to notify the police. This appeared to be a very 

liberal decision, presumably confi ned to A’s provision of advice and encouragement before 

he gave notice of his intention to withdraw. But it is hard to see how his withdrawal negated 

the assistance of such information.

5.5.2  Spontaneous Enterprises: Withdrawal without 
Communication may be Eff ective

In a spontaneous violent enterprise, it is far easier to see how withdrawal may be effective if A 

simply walks away even without communication. However, the Court of Appeal decisions are 

contradictory. In Mitchell & Anr [1999] Crim LR 496 (murder by spontaneous joint enterprise) 

it was held that Becerra applies to planned enterprises (timely, unequivocal communication 

of withdrawal where practical and reasonable) but mere withdrawal from the scene without 

communication applies to spontaneous enterprises. No guidance was offered as to what type 

of act would qualify as withdrawal.

This was held to have been too liberal by Robinson [2000] 5 Archbold News 2, CA where 

A initially participated in an attack but then attempted to protect V when it became really 

violent:

‘ . . . the bare minimum requirement is communication to the other members of the joint enter-
prise of the fact that you are withdrawing, and of course communication can be either by words 
or by deeds or both. If it is within your power to prevent the commission of the off ence after you 
decide to withdraw then a failure to take steps to prevent it may indicate that you have not in 
fact withdrawn. It is a question of fact and degree for you to decide. On the other hand again it 
is a matter of fact and degree for you – eff orts to prevent the commission of the off ence may 
provide a basis for suggesting that the person concerned has in fact withdrawn and may per-
haps be endeavouring to communicate that fact.’ Appeal dismissed.

But Mitchell was confi rmed by O’Flaherty and Others [2004] EWCA Crim 526, a group attack, 

where ‘two defendants successfully argued withdrawal before V was killed by another wield-

ing a knife on the basis that they had not followed the violent affray into the street where the 

fatal attack occurred.’ This approach, which essentially asks whether A is still in the enterprise 

at the time of the killing, was confi rmed by Mitchell [2008] EWCA Crim 2552 where a killing 

occurred in a car park and A was party to the initial attack but unsuccessfully argued that 

she was not party to the killing by another stamping on V’s head. There was one continuing 

enterprise which had not been exceeded and from which she had not withdrawn.

‘ . . . the bare minimum requirement is communication to the other members of the joint enter-
prise of the fact that you are withdrawing, and of course communication can be either by words
or by deeds or both. If it is within your power to prevent the commission of the off ence after you
decide to withdraw then a failure to take steps to prevent it may indicate that you have not in
fact withdrawn. It is a question of fact and degree for you to decide. On the other hand again it
is a matter of fact and degree for you – eff orts to prevent the commission of the off ence may
provide a basis for suggesting that the person concerned has in fact withdrawn and may per-
haps be endeavouring to communicate that fact.’ Appeal dismissed.
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5.5.3  Joint Enterprise Going beyond the Agreed Plan

Withdrawal from a joint enterprise (as well as lack of MR) may be argued by an accessory 

or co-defendant where the other goes beyond the scope of the common design. In R v 

Baker [1994] Crim LR 444, A stabbed V three times near the shoulder and throat and then 

handed back the knife to the co-defendant and said ‘I’m not doing it’. The co-defendant 

continued to stab V who died. A argued on appeal against his conviction for murder that 

it could not be proven that any of his stabs had killed and that the joint enterprise came 

to an end when he handed back the knife. It was held that his words and actions were far 

from equivocal.

Following Powell/English [1999] 1 AC 1, if P’s acts go beyond the scope of a joint enterprise 

in an unforeseen or fundamentally different way, then A may plead lack of MR as well as 

withdrawal.

The requirement of communication may be harsh in some cases. A may not be able to fi nd 

P or consider that notice of withdrawal would be a futile way of discouraging the crime. A’s 

culpability is no less, however, than if communication had been successful. On the other 

hand, it can be argued that no defence should apply unless A demonstrates repentance by 

notifying the authorities or victim or, indeed, in appropriate cases, physically intervenes to 

stop an attack.

5.5.4  Reform of Withdrawal

The defence of withdrawal raises many diffi cult issues. An accessory assists and encourages P 

to commit a crime. If A withdraws before commission, he may no longer assist but his encour-

agement cannot be retracted. As Professor Smith said in the Criminal Law commentary to 

Mitchell [1999] Crim LR 497:

‘Once the arrow is in the air, it is no use wishing to have never let it go – “Please God, let it miss!” 
The archer is guilty of homicide when the arrow gets the victim through the heart. The with-
drawer, it is true, does not merely change his mind: he withdraws – but is that relevant if the 
withdrawal has no more eff ect on subsequent events than the archer’s repentance?’

The rationale of the defence is two-fold: to induce an accessory to reconsider and to provide 

evidence of lack of culpability and danger, neither of which is satisfactory. An accessory may 

withdraw for many reasons, not necessarily laudable ones.

The Law Commission in ‘Participating in Crime’ (Law Com No 305, 2007) recommends that:

Para. 5.23

. . . it should be a defence to liability for an off ence as a secondary party if D proves that:

(1) he or she acted for the purpose of:

(a)  preventing the commission of either the off ence that he or she was encouraging or 
assisting or another off ence; or

(b)  to prevent or limit the occurrence of harm; and

(2) it was reasonable to act as D did in the circumstances.’

‘Once the arrow is in the air, it is no use wishing to have never let it go – “Please God, let it miss!”
The archer is guilty of homicide when the arrow gets the victim through the heart. The with-
drawer, it is true, does not merely change his mind: he withdraws – but is that relevant if the
withdrawal has no more eff ect on subsequent events than the archer’s repentance?’

Para. 5.23

. . . it should be a defence to liability for an off ence as a secondary party if D proves that:

(1) he or she acted for the purpose of:

(a)  preventing the commission of either the off ence that he or she was encouraging or
assisting or another off ence; or

(b)  to prevent or limit the occurrence of harm; and

(2) it was reasonable to act as D did in the circumstances.’



266

C
h

ap
te

r 
5 

Se
co

nd
ar

y 
Pa

rt
ic

ip
at

io
n:

 P
ar

tie
s 

to
 a

 C
rim

e
The defence would not apply to a P who uses an innocent agent.

thinking point 5.8

Will the defence of withdrawal succeed in the following?

1. A initially participates in the joint ventures below. He then decides that he has had 

enough and slopes off without attracting P’s attention in:

a. a planned joint violent attack on V;

b. a spontaneous joint violent attack on V.

2. In a joint violent attack, A offers encouragement by shouting, ‘Hit him P’. Five minutes 

later he tries to protect V who is on the ground.

 5.6 Can Victims be Accessories?
In some cases, V will become an accessory to an offence committed upon him. For instance, 

in R v Sockett (1908) 1 Cr App R 101, by allowing P to perform an unlawful abortion upon her, 

V was held to have aided and abetted that offence. In R v Brown [1993] 2 WLR 556 (Chapter 

10, ‘Private consensual sexual activity’, p 544) consenting ‘victims’ were also co-defendants 

for injuries deliberately infl icted by homosexuals contrary to s47 and s20 Offences Against 

the Person Act 1861 in the course of sado-masochistic assaults. The defence of consent 

was rejected even though the assaults were mutually agreed. In Gnango [2011] UKSC 59 

the respondent was guilty of murder as an accessory through participation in an attempted 

murder upon himself.

However, the law recognises that certain classes of victim should be protected despite their 

complicity in an offence to which they have submitted. This primarily concerns sexual offences 

for the protection of children and the vulnerable. It is known as the Tyrell Principle, so-called 

after the case by that name.

R v Tyrrell ●  [1894] 1 QB 710 COURT FOR CROWN CASES RESERVED

The case concerned an appeal against the conviction of a girl between 13 and 16 for aiding 

and abetting D to have sexual intercourse with her contrary to s5 Criminal Law Amendment 

Act 1885. The conviction was quashed:

Lord Coleridge CJ:

‘The Criminal Law Amendment Act, 1885, was passed for the purpose of protecting women 
and girls against themselves. . . . With the object of protecting women and girls against them-
selves the Act of Parliament has made illicit connection with a girl under that age unlawful; if a 
man wishes to have such illicit connection he must wait until the girl is 16, otherwise he breaks 
the law; but it is impossible to say that the Act, which is absolutely silent about aiding and abet-
ting or soliciting or inciting, can have intended that the girls for whose protection it was passed 
should be punishable under it for the off ences committed upon themselves. I am of the opinion 
that this conviction ought to be quashed.’

thinking point 5.8

Will the defence of withdrawal succeed in the following?

1. A initially participates in the joint ventures below. He then decides that he has had 

enough and slopes off without attracting P’s attention in:

a. a planned joint violent attack on V;

b. a spontaneous joint violent attack on V.

2. In a joint violent attack, A offers encouragement by shouting, ‘Hit him P’. Five minutes 

later he tries to protect V who is on the ground.

‘The Criminal Law Amendment Act, 1885, was passed for the purpose of protecting women
and girls against themselves. . . . With the object of protecting women and girls against them-
selves the Act of Parliament has made illicit connection with a girl under that age unlawful; if a
man wishes to have such illicit connection he must wait until the girl is 16, otherwise he breaks
the law; but it is impossible to say that the Act, which is absolutely silent about aiding and abet-
ting or soliciting or inciting, can have intended that the girls for whose protection it was passed
should be punishable under it for the off ences committed upon themselves. I am of the opinion
that this conviction ought to be quashed.’
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Reform
The principle was applied in Whitehouse [1977] QB 868 where the conviction of a 15-year-old 

daughter who had been incited by her father to have incest with him contrary to s11 Sexual 

Offences Act 1956 was quashed under the same principle.

The Law Commission (‘Participating in Crime’, Law Com No 305, 2007, para 5.39) recom-

mend that the Tyrrell principle be confi ned to offences specifi cally protecting particular cat-

egories of person (eg children, the elderly and those traffi cked for exploitation).

• The liability of A can be higher than that of P where P has an excusatory defence, or is an 

innocent agent, or does not commit the AR of an offence;

Withdrawal is a defence to secondary participation which must be effective and commu-• 

nicated in planned enterprises and possibly just effective in spontaneous enterprises;

Victims will not be accessories to crimes where the offence is for their protection: the • 

Tyrrell principle.

 5.7 Reform
5.7.1 Murder• 

We have seen throughout this chapter the main recommendations of the Law Commission 

for reform of the law on secondary participation. We have also seen that in Part 2 of the 

Serious Crime Act 2007 two new offences of assisting or encouraging crime have now come 

into effect. We will not repeat here either the Law Commission recommendations or the 

terms of the new offences, which are explained in detail in Chapter 15. 

We will not repeat them here but will instead focus on the recommendations for reform of 

secondary participation in relation to murder.

5.7.1  Murder

Problems and proposals for reform were fi rst identifi ed in ‘A New Homicide Act for England 

and Wales?’ (Law Com CP No 177, 2005) Part 5, ‘Complicity in First Degree Murder’. The main 

problems were these:

D can be liable for murder and the mandatory life sentence on the basis that he foresaw 1. 

the possibility that non-life-threatening GBH might be caused (the GBH rule). This is a 

much less culpable state of mind than for primary liability for murder (direct/oblique intent 

to cause GBH or death).

Duress is no defence to murder/attempted murder, either for principal or secondary par-2. 

ties (Howe [1987] AC 417, Gotts [1992] 2 AC 412). Therefore, an A who acts under duress 

will receive the mandatory life sentence even where he foresaw that relatively little harm 

might be caused to V.

The proposal was to restrict secondary liability so that D (ie the accessory) should only be 

rendered guilty of P’s principal offence in three situations where D’s conduct actually encour-

aged or assisted P. Signifi cantly, the categories represent shared moral culpability between 

P and D:

• The liability of A can be higher than that of P where P has an excusatory defence, or is an 

innocent agent, or does not commit the AR of an offence;

Withdrawal is a defence to secondary participation which must be effective and commu-•

nicated in planned enterprises and possibly just effective in spontaneous enterprises;

Victims will not be accessories to crimes where the offence is for their protection: the •

Tyrrell principle.

section
summary
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Para: 5.43

1. it was D’s intention that the principal off ence should be committed;

2. D and P were parties to a joint venture to commit the principal off ence or

3. D and P were parties to a joint venture to commit an off ence other than the principal off ence 
and D foresaw the possible commission of the principal off ence in relation to the fulfi lment of 
the venture (which is what happened).

This led to the proposal in cases other than those of joint ventures, that secondary liability 

should only apply to As whose purpose was to encourage or assist the commission of the 

conduct element of fi rst degree murder who intends death should be caused OR if D foresees 

that if the conduct element of fi rst degree murder were to be committed, P would act with 

the intention to kill. This largely replicated the common law but would exclude shopkeepers 

acting in the normal course of business who are aware that their goods will be used with 

criminal intent.

In relation to joint ventures (enterprise) the proposals were in line with the current common 

law: there needed to be no actual encouragement or assistance for P by D, nor need D act 

with such a purpose and the element of reckless foresight of P’s offence would be maintained. 

The ‘fundamental difference’ defence would remain on the basis that the GBH rule in murder 

continues as it is (ie inclusive of both life-threatening and non-life-threatening serious harm).

D would remain liable for fi rst degree murder even though P had a defence rendering him 

liable to second degree murder (diminished responsibility or provocation) and duress should 

apply to Ps and As in fi rst degree murder.

In addition, two new offences of complicity in an unlawful killing were proposed where D 

did not intend or foresee serious harm or murder but only harm or fear of harm (as in English, 

Stewart & Schofi eld or Gilmour). In the fi nal report, ‘Murder, Manslaughter, Infanticide’ (Law 

Com No 304, 2006), the Law Commission recommended that in these circumstances, D’s 

offence was one of manslaughter.

Para 4.47:

We recommend that D should be liable to be convicted of P’s off ence of fi rst or second degree 
murder (as the case may be) if:

(1) D intended to assist or encourage P to commit the relevant off ence; or

(2) D was engaged in a joint criminal venture with P, and realised that P or another party to the 
joint venture, might commit the relevant off ence.

Para 4.48:

We recommend that D should be liable for manslaughter if the following conditions are met:

(1) D and P were parties to a joint venture to commit an off ence;

(2) P committed the off ence of fi rst degree murder or second degree murder in relation to the 
fulfi lment of that venture;

(3) D intended or foresaw that (non-serious) harm or the fear of harm might be caused by a 
party to the venture; and

(4) a reasonable person in D’s position, with D’s knowledge of the relevant facts, would have 
foreseen an obvious risk of death or serious injury being caused by a party to the venture.

Para: 5.43

1. it was D’s intention that the principal off ence should be committed;

2. D and P were parties to a joint venture to commit the principal off ence or

3. D and P were parties to a joint venture to commit an off ence other than the principal off ence
and D foresaw the possible commission of the principal off ence in relation to the fulfi lment of 
the venture (which is what happened).

Para 4.47:

We recommend that D should be liable to be convicted of P’s off ence of fi rst or second degree
murder (as the case may be) if:

(1) D intended to assist or encourage P to commit the relevant off ence; or

(2) D was engaged in a joint criminal venture with P, and realised that P or another party to the
joint venture, might commit the relevant off ence.

Para 4.48:

We recommend that D should be liable for manslaughter if the following conditions are met:

(1) D and P were parties to a joint venture to commit an off ence;

(2) P committed the off ence of fi rst degree murder or second degree murder in relation to the
fulfi lment of that venture;

(3) D intended or foresaw that (non-serious) harm or the fear of harm might be caused by a
party to the venture; and

(4) a reasonable person in D’s position, with D’s knowledge of the relevant facts, would have
foreseen an obvious risk of death or serious injury being caused by a party to the venture.
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 5.8 Evaluation
The question of whether the current law poses suitable limits on the scope of secondary liabil-

ity needs to be asked. Is it right to base secondary liability on foresight of a risk as opposed to 

certainty? Is this too harsh? The Law Commission observe that it is the limited scope of incho-

ate liability which accounts for the common law’s over-extension of secondary participation. 

It is by compensating for the inadequacy of inchoate liability that the ad hoc development of 

secondary participation has occurred. The four new offences of assistance and encourage-

ment under the Serious Crime Act 2007 were designed to address this problem. However, the 

width of those offences only mirrors and does not reduce the width of secondary liability.

The arguments against joint enterprise, particularly in the murder context, are powerful. 

Convicting A for P’s murder when GBH is only foreseen as a possibility lowers the MR for 

murder and is potentially unfair. The justification of collective moral culpability would 

not necessarily always apply where A only suspects P might kill in the context of a minor 

offence. On the other hand, the threat posed by joint enterprises with their potential 

for violence probably justifies a more policy-driven approach. There is no doubt that the 

recent Law Commission proposals in relation to homicide and secondary participation in 

general would considerably improve the current state of a rather inadequate law.

  Summary
That under s8 Accessories and Abettors Act 1861, secondary parties (accessories) can be liable • 

for an offence committed by another where they will be subject to the same punishment;

That an accessory is someone who assists or encourages another to commit a crime by • 

participating in that crime to a greater or lesser extent whether as an accessory or as a 

party to a joint enterprise;

That the MR for accessories depends on intention to assist and encourage plus knowledge • 

of the circumstances;

That the MR for participants to a joint enterprise depends on a common intention to com-• 

mit an agreed offence; no intention to assist or encourage need be proved;

Where a member of a joint enterprise goes beyond the agreed scope of the enterprise, A • 

will be liable for the more serious offence if it was foreseen as a possibility and if the means 

were not fundamentally different;

That it is possible for A’s liability to be higher than that of P;• 

That victims who have participated in an offence will be protected from liability by the • 

Tyrrell principle;

That withdrawal is a defence;• 

That the law is frequently inconsistent and offers little certainty;• 

That there are detailed recent Law Commission recommendations for reform.• 
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  Problem Solving
A1, A2 and P jointly agree to burgle V’s house, taking with them a jemmy to break open a 

window. It is agreed that A2 will act as look out. A1 breaks open the window and hands it to 

P whilst they climb inside. They hear footsteps on the stairs and see V approaching. P rushes 

at V wielding the jemmy. A1 jumps back out through the window and runs off. In fact, P drops 

the jemmy and produces a knife with which he stabs and kills V. The knife had been lent to 

A by X, an associate who was aware that A had previous convictions for violence and that he 

might use it for a similar offence.

Discuss the liability of A1, A2, P and X on the basis of the following:

A1 and A2 knew P was violent and that he might kill with the jemmy if disturbed although (a) 

they sincerely hoped this would not happen.

A1 was P’s younger brother who had been threatened by P with violence unless he (b) 

accompanied him on the burglary.

Remember:

I: Identify•  relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A• : Apply law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

  Further Reading
K. Amirthalingham, ‘Common Purpose and Homicide’ (2007) 123 LQR 369–373

R. Buxton, ‘Joint Enterprise’ [2009] Crim LR 233

D. Ormerod, Commentary to R v Rahman UKHL 45 [2008] Crim LR 979

G.R. Sullivan, ‘Inchoate Liability for Assisting and Encouraging Crime—the Law 
Commission Report’ [2006] Crim LR 1047

W. Wilson, ‘A Rational Scheme of Liability for Participating in Crime’ [2008] Crim LR 3

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e


Key Points
This chapter will help you to:

identify the AR/MR elements of murder and understand that • 
murder concerns intentional killings whilst manslaughter refers to 
unintentional killings;

understand that intention consists of intention to kill or cause really • 
serious harm;

question whether the mandatory life sentence is appropriate;• 

evaluate whether the boundaries of murder are too wide given the • 
extended meaning of ‘oblique’ intent and the inclusion of intent to 
cause really serious harm.

Homicide 1: 
Murder

6
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Chapter 6

Homicide 1: Murder
Introduction to Homicide• 

6.1 Actus Reus• 

6.2 Mens Rea• 

6.3 The Sentence for Murder• 

6.4 Criticism• 

6.5 Reform• 

AG’s Reference (No 3 of 1994) [1997] 3 All ER 936—a double transfer of intention (trans-

ferred malice) is not possible;

Pretty v DPP [2002] 1 All ER 1—no right to die by positive act;

Purdy v DPP [2009] UKHL 45—DPP should produce guidelines on prosecutions for assisted 

suicide;

Vickers [1957] 2 All ER 741—MR for murder consists of intent to kill or cause GBH;

Cunningham [1981] 2 All ER 863—GBH rule in murder confi rmed by HL.

  Introduction to Homicide
The term ‘homicide’ includes the common law offences of murder and manslaughter 

which are used to describe many forms of unlawful killing. It also includes statu-

tory offences of killing in specifi c circumstances such as infanticide and dangerous 

driving.

Some facts about homicide that you probably 
already know

Murder at its worst refl ects the heart of violence within society: intentional killing. It is the 

gravest crime in the legal system justifying the severest punishment of a mandatory life sen-

tence. It includes pre-meditated assassination, serial or sexual killings, domestic killings and 

the killing of police offi cers.

AG’s Reference (No 3 of 1994) [1997] 3 All ER 936—a double transfer of intention (trans-

ferred malice) is not possible;

Pretty v DPP [2002] 1 All ER 1—no right to die by positive act;

Purdy v DPP [2009] UKHL 45—DPP should produce guidelines on prosecutions for assisted

suicide;

Vickers [1957] 2 All ER 741—MR for murder consists of intent to kill or cause GBH;

Cunningham [1981] 2 All ER 863—GBH rule in murder confi rmed by HL.

key
cases

Murder

Intentional unlawful killings

Manslaughter

Unintentional unlawful killings

Diagram 6.1
Structure of 
homicide
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Some facts about homicide that you probably do not 
already know

Homicide also covers killing in a completely different set of circumstances. Murder includes 

far less culpable killings such as euthanasia which can be carried out with compassion rather 

than aggression. It includes the abused woman who kills her abuser through fear of further 

violence. Despite such Ds having led blameless lives, the life sentence will be mandatory. 

And even though a relatively short period of imprisonment will be served, the life sentence 

carries conditions for the natural life of the offender with the possibility of recall to prison at 

any time.

Not only that; many people would be surprised to learn that you can commit murder with-

out foreseeing death at all where the intention is to do GBH and not to kill. Further, murder 

includes spontaneous killings that are not pre-meditated. In reality, therefore, murder is an 

offence carried out in diverse circumstances with gradations of culpability.

Research by Professor Mitchell on public attitudes to murder submitted to the Law Commission 

for its report on the ’Partial Defences to Murder’ (2004) (Appendix C) confi rms that there 

is profound public ignorance of the breadth of unlawful and lethal conduct falling within 

the meaning of murder because of public association of murder with the term malice afore-

thought. This was the defi nition of MR for murder until recently.

The dividing line between murder and manslaughter is one of MR: murder requires inten-

tion, whereas manslaughter requires recklessness or gross negligence. But murder can 

also be committed by intentional GBH causing death. This widens the MR for murder 

beyond intention to kill. Further, intention includes both direct and oblique categories. 

The uncertainty of oblique intention prohibits a clear distinction between intention and 

recklessness and, consequently, between murder and manslaughter. Therefore, it is not 

diffi cult to see how the difference between the offences can sometimes be a matter of 

pure chance.

Some offences of reckless killing (manslaughter) might be thought to be as bad as murder, for 

instance, terrorist killings where death/GBH was foreseen as only probable and not virtually 

certain. Therefore, putting a bomb in a public place and giving a warning, or pouring paraffi n 

through someone’s letterbox and setting light to it, may mean that there was only reckless-

ness regarding death/GBH and not intention. The moral reason for the distinction may be 

imperceptible. The Law Commission has recommended reforms to the current law by the 

creation of a ladder of new homicide offences (‘Murder, Manslaughter and Infanticide’, Law 

Com No 304, 2006). We shall consider these at the end of the chapter.

Public perceptions of homicide

The general perception of homicide and violent crime is that it is on the increase and that 

society is less safe today than in the past. However, since peaking in 1995, crime has virtually 

halved and violent crime has fallen by 43 per cent. The number of recorded homicides has 

been falling this century and currently stands at 642 for 2010/11, including the 12 victims of 

the Cumbria shootings in 2010. Only about one third result in conviction for murder. These 

overall fi gures also include homicides from dangerous driving.
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Home Offi ce statistics reveal the following: the most likely victim of a homicide is a child. 

Children under one year old were most at risk at 37 per million. Parents were the most likely 

suspects. The second most common group of victims are males over the age of 16.

British Crime Survey statistics reveal that most murders are committed by men on young 

men in quarrels and arguments with knives. Women are more likely to be victims of domestic 

violence. Just over half of female victims are killed by partners. Forty-one per cent of male 

victims and 70 per cent of female victims knew the main suspect.

Fear of rising homicidal violence is therefore not to be dismissed but it must be seen in the 

context of accidental death rates from domestic and leisure pursuits and road deaths.

Domestic/leisure accidents are responsible for 10,000 deaths a year across England, (Dept. • 

of Transport and Health & Safety Executive statistics at webarchive.nationalarchives.gov.

uk and www.hse.gov.uk/statistics/) and are the greatest single threat to life for children 

and young people.

Transport safety statistics collected by the government indicate that for 2005 there were • 

3,201 road casualties in GB (Source: www.statistics.gov.uk). Road deaths account for 74 

per cent of accidental deaths for young people aged 15–19.

If you were to add the number of fatalities in the workplace and deaths from work-related 

disease, (see Chapter 4, p 205), the risk of death from ordinary activities far outweighs the 

risk of criminal homicide.

Defi nition of murder:

AR The unlawful killing of a human being under the Queen’s Peace.

MR Intention to kill or cause GBH.

Stranger
13%

Stranger
35%

No
suspect

14%

No suspect
11%

Partner/
ex-partner

5%

Partner/
ex-partner

48%

Other
family
11%

Other
family
21%

Other
known

7%

Other
known

34%

Male victims 421 offences Female victims 198 offences

Diagram 6.2
All victims by relationship of victim to principal subject

Source: Homicides, Firearms and Intimate Violence 2009/10 Supplementary Volume 2 to Crime in England & 
Wales 2009/10: Smith et al.

www.hse.gov.uk/statistics/
www.statistics.gov.uk
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 6.1 Actus Reus
6.1.1 Unlawful Killing• 

6.1.2 Killing and Causation• 

6.1.3 A Human Being• 

6.1.4 Under the Queen’s Peace• 

6.1.5 The ‘Death Within a Year and a Day’ Rule No Longer Applies• 

Murder carries a mandatory life sentence and is committed when a defendant unlawfully kills 

another person with an intention to kill or an intention to do serious harm. The AR of homi-

cide is common to both murder and manslaughter, both of which are common law crimes. 

The classic description of murder was given by LCJ Coke in 3 Inst 47 as follows:

‘Murder is when a man of sound memory, and of the age of discretion, unlawfully killeth within 
any county of the realm any reasonable creature in rerum natura under the king’s peace, 
with malice aforethought, either expressed by the party or implied by law, [so as the party 
wounded, or hurt, etc die of the wound or hurt, etc within a year and a day after the same].’ (The 
year and a day requirement no longer applies.)

There are four elements to the AR of homicide (above), each of which must be proved by the 

prosecution beyond all reasonable doubt.

6.1.1  Unlawful Killing

A person of ‘sound mind’ and ‘of the age of discretion’ can commit the AR of murder by 

unlawfully killing another person. All this means is that D must be legally responsible for his 

actions: not insane, not under diminished responsibility and be a person not a corporation. 

The age of criminal responsibility since the Crime and Disorder Act 1998 in England and 

Wales is 10 years.

The killing must be unlawful. This must be distinguished from lawful killings, such as 

killings in self-defence, killings in time of war and killings by doctors of patients close 

to death whose purpose is either to relieve pain and suffering or to give the chance of 

life to another person. You may remember the case of the conjoined twins, Jodie and 

Mary, only one of whom had any viable prospects of survival following an operation to 

separate them, the effect of which was to bring about the death of the weaker twin: Re 

A (Minors) (Conjoined Twins: Medical Treatment) [2000] 4 All ER 961. Two out of three 

judges thought the killing could be murder but necessity or self-defence would provide a 

defence and thus the killing would not be unlawful. You should note that an intentional 

‘mercy killing’ of a sick person for compassionate reasons is murder. Mercy killing is not 

a separate offence. For example, in Inglis [2010] EWCA Crim 2637 a mother killed her 

paraplegic 18-year-old son who was a physically and mentally healthy teenager until he 

suffered head injuries after falling from an ambulance on his way to hospital following a 

fi ght. His mother had become depressed and traumatised. Although the Court of Appeal 

reduced her sentence to refl ect the fact that she genuinely believed she was committing 

a mercy killing, her offence was still murder.

‘Murder is when a man of sound memory, and of the age of discretion, unlawfully killeth within
any county of the realm any reasonable creature in rerum natura under the king’s peace,
with malice aforethought, either expressed by the party or implied by law, [so as the party
wounded, or hurt, etc die of the wound or hurt, etc within a year and a day after the same].’ (The
year and a day requirement no longer applies.)
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6.1.2  Killing and Causation

The method of killing is unimportant. In reality, a variety of means are revealed by the statis-

tics, stabbing and the use of sharp instruments being the most frequent.

Neither does it matter that V is randomly killed and not known to D. The defi nition of murder 

makes no reference to the killing of a specifi c, identifi ed victim.

What is important is that D caused the death of V and it is in the context of homicide and the more 

serious result crimes against the person that causation becomes relevant. This may not necessarily 

be an easy matter to discern where there are multiple causes of death or the involvement of more 

than one individual. The rules on causation will be examined by the courts to determine whether 

D was the legal cause of death in the sense of contributing to or accelerating it. In order to remind 

yourself of the general rules on causation, you will need to refer to Chapter 2 (‘Causation’, p 76).

6.1.3  A Human Being

The historic defi nition of murder referred to the victim as ‘a reasonable person in being’. As 

live human beings we are all capable of being a victim of a homicide. The attribution of ‘rea-

sonableness’ added nothing to the defi nition of a person in being but it is clear that V is not 

‘in being’ either before birth or if clinically brain dead. If a foetus is killed before birth, or if 

death occurs during birth and before the baby is fully expelled, the offence will not be murder 

but one of several statutory offences concerned with the protection of the unborn child:

Procuring a miscarriage under s58 Offences Against the Person Act 1861 applies to • 

attempts to procure a miscarriage at any time between conception and birth.

Child destruction under s1 Infant Life (Preservation) Act 1929 applies to the killing of a child • 

capable of being born alive during child-birth.

Unlawful abortion under the Abortion Act 1997 as amended by the Human Fertilisation • 

and Embryology Act 1990 legalises abortion by a medical practitioner in prescribed circum-

stances. The current legal time limit is 24 weeks.

When does life begin?

When does a foetus become a human being? The rule is that the child must have been wholly 

expelled from the mother and have an independent circulation. It was originally thought that 

the child must have drawn its fi rst breath but this is now doubted since there is invariably a 

delay between birth and the fi rst breath. It is not necessary for the umbilical cord to have 

been cut. The last case on this topic was in the Victorian era: Handley (1874) 13 Cox CC 79 

when science was less able to detect whether a premature baby had died from pre-natal 

injury or complications due to being premature. It is now possible for premature babies born 

at 22 weeks to survive. Diagnosis of a causal connection between pre-natal injury and death 

is therefore far more possible. One recent case raised the following related issues:

Attorney-General’s Reference (No 3 of 1994) ●  [1997] 3 ALL ER 936 HOUSE OF LORDS

There were two issues:

Where D intends to cause grievous bodily harm (GBH) on a pregnant woman, is it • 

murder or manslaughter where injury is also caused to the foetus which is then born 

alive and later dies?

Can an intention to cause GBH to the mother be transferred to the unborn child?• 
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You will have read the transferred malice aspects of this case in Chapter 3 (‘Transferred 

Malice’, p 132). A pregnant woman was stabbed by the father of her baby (D). Seventeen 

days later she gave birth to a grossly premature baby which died 121 days later from a chest 

infection due to prematurity. D was charged with murder of the baby. The Court of Appeal 

allowed a prosecution appeal against acquittal on the grounds that the foetus was an inte-

gral part of the mother like an arm or a leg. Therefore, an intent to injure the mother could 

be transferred to the foetus and thus supply the necessary MR for the murder of the child 

once born.

The House of Lords held that this would involve a double transfer: from the mother, to the 

foetus and then to the child after birth. In order to convict D of murder, he must intend to kill 

or injure the child that the foetus would become. Here, D had intended to commit and did 

commit an immediate crime of violence on the mother. He had no such intentions in respect 

of the foetus. His offence could have been manslaughter but not murder. Lord Mustill in the 

House of Lords reviewed the rules on murder:

‘1. It is suffi  cient to raise a prima facie case of murder (subject to entire or partial excuses such 
as self-defence or provocation) for it to be proved that D did the act which caused the death 
intending to kill V or to cause him at least grievous bodily harm. . . . Thus, if M had died as a 
result of the injuries received B would have been guilty of murdering her, even though in the 
everyday sense he did not intend her death.

2. If D does an act with the intention of causing a particular kind of harm to X, and unintentionally 
does that kind of harm to Y, then the intent to harm X may be added to the harm actually done 
to Y in deciding whether D has committed a crime towards Y. This rule is usually referred to as 
the doctrine of “transferred malice”, a misleading label but one which is too fi rmly entrenched 
to be discarded. . . .

3. Except under statute an embryo or foetus in utero cannot be V of a crime of violence. In par-
ticular, violence to the foetus which causes its death in utero is not a murder. The foundation 
authority is the defi nition by Sir Edward Coke of murder by reference to the killing of “a reason-
able creature”, “ in rerum natura”. . ..

4. The existence of an interval of time between the doing of an act by D with the necessary 
wrongful intent and its impact on V in a manner which leads to death does not in itself prevent 
the intent, the act and the death from together amounting to murder so long as there is an 
unbroken causal connection between the act and the death.

5. Violence towards a foetus which results in harm suff ered after the baby has been born alive 
can give rise to criminal responsibility even if the harm would not have been criminal (apart 
from statute) if it had been suff ered in utero.’

NOTE

The House of Lords decided that D’s offence was gross negligence manslaughter of the baby 

(V) on the basis of an unlawful act against the mother which could be directed at anyone and 

did not need to be aimed at V. This would avoid any of the diffi culties of transferred malice 

or coincidence of AR and MR. Death may have been unintentional but D had committed a 

dangerous intentional unlawful act which caused death.

It is not easy to see why this should not have been a case of murder of the child on the basis 

of intention to commit GBH on the mother. This would have suffi ced as MR for murder had 

‘1. It is suffi  cient to raise a prima facie case of murder (subject to entire or partial excuses such
as self-defence or provocation) for it to be proved that D did the act which caused the death
intending to kill V or to cause him at least grievous bodily harm. . . . Thus, if M had died as a
result of the injuries received B would have been guilty of murdering her, even though in the
everyday sense he did not intend her death.

2. If D does an act with the intention of causing a particular kind of harm to X, and unintentionally
does that kind of harm to Y, then the intent to harm X may be added to the harm actually done
to Y in deciding whether D has committed a crime towards Y. This rule is usually referred to as
the doctrine of “transferred malice”, a misleading label but one which is too fi rmly entrenched
to be discarded. . . .

3. Except under statute an embryo or foetus in utero cannot be V of a crime of violence. In par-
ticular, violence to the foetus which causes its death in utero is not a murder. The foundation
authority is the defi nition by Sir Edward Coke of murder by reference to the killing of “a reason-
able creature”, “ in rerum natura”. . ..

4. The existence of an interval of time between the doing of an act by D with the necessary
wrongful intent and its impact on V in a manner which leads to death does not in itself prevent
the intent, the act and the death from together amounting to murder so long as there is an
unbroken causal connection between the act and the death.

5. Violence towards a foetus which results in harm suff ered after the baby has been born alive
can give rise to criminal responsibility even if the harm would not have been criminal (apart
from statute) if it had been suff ered in utero.’
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the mother died. A double transfer of intention was rejected for murder but in preferring 

manslaughter an identical double transfer of intention was implicit. The question arises how-

ever whether the decision would have been different had D had an intent to kill rather than 

an intent to injure.

Therefore, where a child dies following birth, provided the child was ‘in being’ at the time 

of death and there was an unbroken chain of causation between D’s act and death, a homi-

cide offence will be committed against the child. Whether it is murder or manslaughter will 

depend on MR:

a. An intent to kill the mother = possible murder;

b. An intent to injure the mother = manslaughter;

c. An intent to injure/kill the child = murder.

thinking point 6.1

What offence has D committed in the following cases?

D administers poison to a pregnant woman as a result of which:• 

a. her unborn child dies;• 

b. she goes into premature labour but the child dies during delivery;• 

c. the baby is born prematurely but dies within minutes.• 

When does life end?

When does a person cease to be regarded as alive? How far can doctors go in ceasing to 

treat someone with a very low quality of life such as a seriously handicapped baby, a patient 

in a long-term persistent vegetative state (PVS) or a terminally ill patient suffering unbear-

able pain? These questions, which are informed by clinical defi nitions, raise signifi cant moral 

issues regarding the sanctity of life. They also need to be scrutinised from a human rights 

perspective. Since 2 October 2000 the UK government has been required by Article 2 of the 

ECHR to protect the right to life by the Human Rights Act 1998.

Switching off  life-support machines
We have already seen in Chapter 2 (‘Causation: Medical Cases’, p 89) that doctors rely on 

a clinical diagnosis of brain stem death in order to determine when life has ended and that 

therefore they commit no crime by switching off life support to a patient who is already 

brain-dead, despite the fact that breathing could be artifi cially sustained (Malcherek [1981] 

1 WLR 690).

Letting patients die and the ECHR: omission v positive act
But what is the position where patients are not clinically dead but in a long-term persistent 

vegetative state and who are being fed, hydrated and treated artifi cially?

The case of Anthony Bland is instructive (see Chapter 2, ‘Withholding medical treatment 

in the best interests of the patient’, p 65). This young man had been in a coma for three 

and a half years before an application was made to the High Court to terminate artifi cial 

nutrition and hydration. The House of Lords held on appeal that doctors were not under a 

thinking point 6.1

What offence has D committed in the following cases?

D administers poison to a pregnant woman as a result of which:•

a. her unborn child dies;•

b. she goes into premature labour but the child dies during delivery;•

c. the baby is born prematurely but dies within minutes.•
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duty to continue treating him or to provide nutritional support as there was no hope of his 

ever recovering. Letting him die, an omission of a previous duty of care, would be no crime 

despite the fact that he was incapable of giving consent. (Airedale NHS Trust v Bland [1993] 

2 WLR 316.)

However, that case was decided before the advent of the Human Rights Act 1998 in October 

2000. The High Court subsequently decided that Article 2 was not violated by cases such as 

Bland. In NHS Trust A v Mrs M and NHS Trust B v Mrs H [2001] Fam 348, Mrs. M had been a PVS 

patient for three years following an operation and Mrs. H for 10 months following collapse 

whilst on holiday. It was held that a decision to cease treatment in a patient’s best interests was 

not intentional deprivation of life contrary to Article 2. It was an omission not a deliberate act. 

Continuance of treatment would not be in the best interests of the patient, being contrary to 

Article 8, which provides the right to respect for privacy. Treatment which was no longer in the 

best interests of a patient would violate that patient’s autonomy even though discontinuance 

would shorten the patient’s life. These cases must be distinguished from a patient with ‘mini-

mal consciousness,’ that is, someone who is alive and sometimes conscious. In W v M [2011] 

EWHC 2443 (Fam) the relatives of a 57-year-old woman, who had been in a state of minimal 

consciousness for eight years, applied to the High Court for an order that her doctors withhold 

life support treatment so that she could be allowed to die with dignity. The application was 

refused. The woman retained some senses which gave her life some positive experiences with 

the possibility of improvement. The signing of a ‘living will’ recording an advanced decision to 

be allowed to die in such circumstances could have resulted in a different decision.

a. Severely handicapped babies

The legal position concerning the withdrawal of nutrition and treatment of a severely handi-

capped baby is that, as a reasonable person in being regardless of the extent of physical or 

mental impairment, the baby is protected by the law of homicide.

A refi nement of the ‘best interests’ argument of Bland was endorsed in Re A (Children) 

(Conjoined Twins) [2000] 4 All ER 961, (see Chapter 9: ‘Threat to life of conjoined twin: “cal-

culated murder” can be justifi ed by necessity’, p 471) where it was held that although it was 

not in Mary’s best interests to die, Article 2 was not infringed where the decision to operate 

was based on the clinical opinion of qualifi ed medical practitioners that her death was neces-

sary to secure the best interests and life of her stronger sister. Brook LJ observed that:

‘Modern English statute law has mitigated the prospective burden that might otherwise fall 
on the parents of severely handicapped children and their families if they are willing to avail 
themselves of its protection at any time up to the time the child (or children) is born . . . Once 
a seriously handicapped child is born alive, the position changes, and it is as much entitled to 
the protection of the criminal law as any other human being.’

But the quality of life argument will be relevant where the extent of deformity may involve pain-

ful invasive treatment so as to render the quality of life intolerable: Re J [1990] 3 All ER 930.

Euthanasia and the right to die
a. There is no right to die by positive act

Arguments concerning the quality of life raise the issue of euthanasia for terminally ill compe-

tent adults. Suicide has not been an offence since the Suicide Act 1961 and a failed attempt on 

oneself will incur no criminal liability. Euthanasia, on the other hand, is unlawful and anyone 

‘Modern English statute law has mitigated the prospective burden that might otherwise fall
on the parents of severely handicapped children and their families if they are willing to avail
themselves of its protection at any time up to the time the child (or children) is born . . . Once
a seriously handicapped child is born alive, the position changes, and it is as much entitled to
the protection of the criminal law as any other human being.’
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who commits a positive act to bring about the death of another, even with their consent, will 

commit murder. However, if D can prove that he assisted V’s suicide, he will be guilty not of 

murder but of the offence of assisting or encouraging suicide under s2(1) Suicide Act 1961 and 

will face a maximum sentence of up to 14 years rather than a mandatory life sentence.

In this respect, see the next case.

R (on the application of Pretty) v DPP ●  [2002] 1 ALL ER 1 HOUSE OF LORDS

Diane Pretty was terminally ill with motor neurone disease. She wished to take her own life 

with help from her husband so that she could die with dignity at home. Section 2(4) of the 

1961 Act provided that the DPP could institute proceedings for assisted suicide. The DPP was 

asked by letter to confi rm that he would not take proceedings if Mr. Pretty helped his wife to 

commit suicide. He refused to do so. Diane Pretty asked both domestic courts and the ECtHR 

to grant her the right to die on the basis that she was terminally ill and had no quality of life. 

The issue before the court was whether her husband could lawfully assist her death without 

committing an offence under s2(1) Suicide Act 1961.

The ECtHR held that Article 2 granted the right to life and there was no obligation on the state to 

allow someone to help another person bring their own life to an early end. The court held that 

the right to human dignity was not the right to die with dignity, but the right to live with as much 

dignity as could be afforded until life reached its natural end. Section 2(1) did interfere with her 

right to private and family life under Article 8 but the interference was justifi ed. Consequently, 

it was also justifi ed under Article 9 (freedom of thought, conscience and religion). It was not 

considered that she had been discriminated against under Article 14. There was no right to die 

with the positive assistance of another. This was confi rmation of the House of Lords’ judgment. 

Read the following taken from Lord Steyn’s judgment in the House of Lords:

‘54. The subject of euthanasia and assisted suicide have been deeply controversial long before 
the adoption of the Universal Declaration of Human Rights in 1948, which was followed two 
years later by the European Convention on Human Rights and Freedoms (1950). The arguments 
and counter arguments have ranged widely. There is a conviction that human life is sacred and 
that the corollary is that euthanasia and assisted suicide are always wrong. This view is sup-
ported by the Roman Catholic Church, Islam and other religions. There is also a secular view, 
shared sometimes by atheists and agnostics, that human life is sacred. On the other side, there 
are many millions who do not hold these beliefs. For many the personal autonomy of individuals 
is predominant. They would argue that it is the moral right of individuals to have a say over the 
time and manner of their death. On the other hand, there are utilitarian arguments to the con-
trary eff ect. The terminally ill and those suff ering great pain from incurable illnesses are often 
vulnerable. And not all families, whose interests are at stake, are wholly unselfi sh and loving. 
There is a risk that assisted suicide may be abused in the sense that such people may be per-
suaded that they want to die or that they ought to want to die. Another strand is that, when one 
knows the genuine wish of a terminally ill patient to die, they should not be forced against their 
will to endure a life they no longer wish to endure. Such views are countered by those who say 
it is a slippery slope or the thin end of the wedge. It is also argued that euthanasia and assisted 
suicide, under medical supervision, will undermine the trust between doctors and patients. It 
is said that protective safeguards are unworkable. The countervailing contentions of moral phi-
losophers, medical experts and ordinary people are endless. . . . It is not for us, in this case, to 
express a view on these arguments. But it is of great importance to note that these are ancient 
questions on which millions in the past have taken diametrically opposite views and still do.

‘54. The subject of euthanasia and assisted suicide have been deeply controversial long before
the adoption of the Universal Declaration of Human Rights in 1948, which was followed two
years later by the European Convention on Human Rights and Freedoms (1950). The arguments
and counter arguments have ranged widely. There is a conviction that human life is sacred and
that the corollary is that euthanasia and assisted suicide are always wrong. This view is sup-
ported by the Roman Catholic Church, Islam and other religions. There is also a secular view,
shared sometimes by atheists and agnostics, that human life is sacred. On the other side, there
are many millions who do not hold these beliefs. For many the personal autonomy of individuals
is predominant. They would argue that it is the moral right of individuals to have a say over the
time and manner of their death. On the other hand, there are utilitarian arguments to the con-
trary eff ect. The terminally ill and those suff ering great pain from incurable illnesses are often
vulnerable. And not all families, whose interests are at stake, are wholly unselfi sh and loving.
There is a risk that assisted suicide may be abused in the sense that such people may be per-
suaded that they want to die or that they ought to want to die. Another strand is that, when one
knows the genuine wish of a terminally ill patient to die, they should not be forced against their
will to endure a life they no longer wish to endure. Such views are countered by those who say
it is a slippery slope or the thin end of the wedge. It is also argued that euthanasia and assisted
suicide, under medical supervision, will undermine the trust between doctors and patients. It
is said that protective safeguards are unworkable. The countervailing contentions of moral phi-
losophers, medical experts and ordinary people are endless. . . . It is not for us, in this case, to
express a view on these arguments. But it is of great importance to note that these are ancient
questions on which millions in the past have taken diametrically opposite views and still do.
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The Relevance of Existing English Law

55. Given the fact that Mrs Pretty’s arguments are founded on the European Convention, the 
existing position under English law, even if in large measure very similar to that under other 
European legal systems, cannot be decisive. But it demonstrates how controversial the sub-
ject of the legalisation of euthanasia and assisted suicide is in Europe. In outline the position in 
England is as follows. By virtue of legislation suicide is no longer an off ence and a suicide pact 
may result in a verdict of manslaughter. Mercy killing in the form of euthanasia is murder and 
assisted suicide is a statutory off ence punishable by 14 years’ imprisonment. A competent 
patient cannot be compelled to undergo life saving treatment: St George’s Health Care Trust v S 
[1999] Fam 26. Under the double eff ect principle medical treatment may be administered to a 
terminally ill person to alleviate pain although it may hasten death: Airedale NHS Trust v Bland 
[1993] AC 789, 867D, per Lord Goff  of Chieveley. This principle entails a distinction between 
foreseeing an outcome and intending it: see also Anthony Arlidge, The Trial of Dr David Moor, 
[2000] Crim LR 31. The case of Bland involved a further step: the House of Lords held that 
under judicial control it was permissible to cease to take active steps to keep a person in a per-
manent vegetative state alive. It involved the notion of a distinction between doctors killing a 
patient and letting him die: see also NHS Trust A v H [2001] 2 FLR 501. These are at present the 
only inroads on the sanctity of life principle in English law.’

thinking point 6.2

1. Did the House of Lords take a moral stand on euthanasia?

2. Was Diane Pretty mentally competent to make the decision to die?

3. If she had wanted to die through starvation would the decision have been different?

However, in several subsequent cases, the DPP has chosen not to prosecute on the grounds 

of public interest eg the 2007 case of Daniel James, a 23-year-old tetraplegic rugby player 

who ended his life in the Dignitas Clinic, Switzerland, against his parents’ wishes but whose 

friends, family and carers made the arrangements.

The decision not to prosecute was entirely discretionary and there was little certainty as to 

when a prosecution would take place. It was possible that this uncertainty represented an 

infringement of Article 8, the right to respect for private life, leading to unpredictability in 

the law. The House of Lords in Pretty had dismissed any argument on Article 8 but the ECtHR 

appeared to decide otherwise.

The issue was reviewed by the House of Lords in R (on the application of Purdy) (Appellant) v 

Director of Public Prosecutions (Respondent) [2009] UKHL 45, which held that the DPP should 

immediately draw up a policy in accordance with Article 8 to clarify whether people assist-

ing the suicide of those who travel abroad to end their life should be prosecuted under s2(1) 

Suicide Act 1961. The Law Lords were sympathetic to the dilemma of the applicant, an MS 

sufferer, who wanted information regarding any future prosecution of her husband should 

he assist her in her decision to end her life abroad. Here are some comments from the case:

Lord Hope:

‘Ms. Purdy does not ask that her husband be given a guarantee of immunity from prosecution. 
An exception of that kind. . . would be a matter for parliament. What she seeks is information.’

The Relevance of Existing English Law

55. Given the fact that Mrs Pretty’s arguments are founded on the European Convention, the
existing position under English law, even if in large measure very similar to that under other
European legal systems, cannot be decisive. But it demonstrates how controversial the sub-
ject of the legalisation of euthanasia and assisted suicide is in Europe. In outline the position in
England is as follows. By virtue of legislation suicide is no longer an off ence and a suicide pact
may result in a verdict of manslaughter. Mercy killing in the form of euthanasia is murder and
assisted suicide is a statutory off ence punishable by 14 years’ imprisonment. A competent
patient cannot be compelled to undergo life saving treatment: St George’s Health Care Trust v S
[1999] Fam 26. Under the double eff ect principle medical treatment may be administered to a
terminally ill person to alleviate pain although it may hasten death: Airedale NHS Trust v Bland
[1993] AC 789, 867D, per Lord Goff  of Chieveley. This principle entails a distinction between
foreseeing an outcome and intending it: see also Anthony Arlidge, The Trial of Dr David Moor,
[2000] Crim LR 31. The case of Bland involved a further step: the House of Lords held that
under judicial control it was permissible to cease to take active steps to keep a person in a per-
manent vegetative state alive. It involved the notion of a distinction between doctors killing a
patient and letting him die: see also NHS Trust A v H [2001] 2 FLR 501. These are at present the
only inroads on the sanctity of life principle in English law.’

thinking point 6.2

1. Did the House of Lords take a moral stand on euthanasia?

2. Was Diane Pretty mentally competent to make the decision to die?

3. If she had wanted to die through starvation would the decision have been different?

‘Ms. Purdy does not ask that her husband be given a guarantee of immunity from prosecution.
An exception of that kind. . . would be a matter for parliament. What she seeks is information.’
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Baroness Hale:

‘Clearly, the prime object must be to protect people who are vulnerable to all sorts of pressures, 
both subtle and not so subtle, to consider their own lives a worthless burden to others. . . But at the 
same time, the object must be to protect the right to exercise a genuinely autonomous choice.’

The DPP’s policy was issued on 25 February 2010. The guidelines set out factors which he will take 

into account in determining whether it is in the public interest that a prosecution for assisted sui-

cide should take place. He is unlikely to prosecute those motivated by compassion to help a rela-

tive or close friend with a ‘clear, settled and informed’ wish to die. Whether the guidelines bypass 

parliament in upholding the offence is debateable. Indeed, whether s2(1) would be the most 

appropriate offence for suicides abroad given the diffi culties of jurisdiction is also questionable.

b. There is a right to die by omission

Contrast the case of Diane Pretty with a slightly later one of Re B (Consent to treatment: 

Capacity) [2002] 2 All ER 449, The Times, 26 March, where the Family Division of the High 

Court held that a 43-year-old quadriplegic woman who had been paralysed from the neck 

down by a burst blood vessel in her neck was mentally competent to decide that she wished 

to die. She had the same right to personal autonomy as any other person with mental capac-

ity. Her wish to no longer be kept alive by life-sustaining medical treatment and the adminis-

tration of ventilation by artifi cial means was to be respected. One does have the right to die 

where it is a question not of positive assistance but an omission to continue life support. She 

was in the care of an NHS Hospital Trust which had unlawfully trespassed against her by con-

tinuing treatment without her consent. (The non-consensual treatment would also constitute 

an assault and an infringement of Article 8.)

The legal distinction between these two cases is one of acts and omissions, a distinction 

 recognised in Bland [1993]. But is there any moral distinction? Why was Diane Pretty’s applica-

tion refused yet Ms. B’s allowed? The act/omission distinction was regarded as having no foun-

dation in the case of the conjoined twins (Re A) [2001] (Chapter 9, ‘Threat to life of conjoined 

twin: “calculated murder” can be justifi ed by necessity’, p 471). You should note that under 

s25 Mental Capacity Act 2005 an advance decision may be made to refuse life-sustaining treat-

ment by a patient and a doctor will commit no crime by allowing the patient to die naturally.

6.1.4  Under the Queen’s Peace

The Queen’s Peace extends to anyone in the UK who is thus protected by the law. The protection 

will not apply to enemy aliens in war time. In addition, English courts have jurisdiction over:

any homicide committed by a British citizen anywhere in the world under s9 Offences Against • 

the Person Act 1861 and s3 British Nationality Act 1948. 

homicides committed on British ships and aircraft by anyone.• 

homicides by British subjects on foreign ships.• 

6.1.5   The ‘Death Within a Year and a Day’ Rule 
No Longer Applies

This requirement no longer applies to deaths occurring after 17 June 1996 having been abol-

ished by the Law Reform (Year and a Day Rule) Act 1996. There is no time limit on prosecutions 

‘Clearly, the prime object must be to protect people who are vulnerable to all sorts of pressures,
both subtle and not so subtle, to consider their own lives a worthless burden to others. . . But at the
same time, the object must be to protect the right to exercise a genuinely autonomous choice.’
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for murder except that the permission of the Attorney-General is required for prosecutions for 

murder, manslaughter, infanticide, assisting suicide after three years of death. The Year and 

a Day rule was abolished because advances in technology allow people with brain damage 

to be kept alive for prolonged periods of time. The outcome of the criminal process would 

therefore depend on a medical decision as to when to switch off the life-support machine. 

No such rule existed in many other jurisdictions. Can you think of any disadvantages to the 

abolition of this rule?

Homicide con• sists of murder and manslaughter.

The AR of both is the same: the unlawful killing of a human being under the Queen’s Peace.• 

The AR raises questions concerning the sanctity of life: when does life begin or end?• 

A person is not in being until born with an independent circulation.• 

A person who has been clinically diagnosed as having no quality of life may be allowed to die • 

by a medical practitioner through discontinuance of life-support treatment. This is an omis-

sion and not a breach of a duty of care.

Positive acts of assisted death are currently unlawful.• 

 6.2 Mens Rea
6.2.1 Background: Malice Aforethought• 

6.2.2 Criticisms of Intention• 

6.2.3 Intention to Commit GBH/Serious Harm• 

6.2.1  Background: Malice Aforethought

If you look at the historic common law defi nition of murder by LCJ Coke at the beginning of 

this section on murder, you will see that MR is described as ‘malice aforethought’. This term 

distinguished murder from involuntary manslaughter. But in no sense was the term ever an 

accurate defi nition of the MR for murder which, over the years, was narrowed by the courts 

to mean not malice but intention. Malice was said to be ‘a mere arbitrary symbol . . . for the 

“malice” may have in it nothing really malicious; and need never be really “aforethought”’. 

(Kenny, Outlines, 15th edn, at 153.)

Lord Mustill in AG’s Reference (No 3 of 1994) said the following of the defi nition of 

murder:

‘Murder is widely thought to be the gravest of crimes. One could expect a developed system to 
embody a law of murder clear enough to yield an unequivocal result on a given set of facts, a 
result which conforms with apparent justice and has a sound intellectual base. This is not so in 
England, where the law of homicide is permeated by anomaly, fi ction, misnomer and obsolete 
reasoning. One conspicuous anomaly is the rule which identifi es the “malice aforethought” 
(a doubly misleading expression) required for the crime of murder not only with a conscious 
intention to kill but also with an intention to cause grievous bodily harm.’

Homicide con• sists of murder and manslaughter.

The AR of both is the same: the unlawful killing of a human being under the Queen’s Peace.•

The AR raises questions concerning the sanctity of life: when does life begin or end?• 

A person is not in being until born with an independent circulation.• 

A person who has been clinically diagnosed as having no quality of life may be allowed to die •

by a medical practitioner through discontinuance of life-support treatment. This is an omis-

sion and not a breach of a duty of care.

Positive acts of assisted death are currently unlawful.• 

section
summary

‘Murder is widely thought to be the gravest of crimes. One could expect a developed system to
embody a law of murder clear enough to yield an unequivocal result on a given set of facts, a
result which conforms with apparent justice and has a sound intellectual base. This is not so in
England, where the law of homicide is permeated by anomaly, fi ction, misnomer and obsolete
reasoning. One conspicuous anomaly is the rule which identifi es the “malice aforethought”
(a doubly misleading expression) required for the crime of murder not only with a conscious
intention to kill but also with an intention to cause grievous bodily harm.’
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Until 1957, malice aforethought for murder was defi ned as either express, implied or 

constructive:

An intention to kill (express malice).• 

An intention to commit GBH (implied malice).• 

Knowledge that death or GBH would probably be caused, in other words, recklessness, • 

(implied malice).

Killing in the course of a felony (constructive malice). This was abolished by s1 Homicide • 

Act 1957.

An intention to oppose by force any offi cer of justice in the execution of his duty.• 

Malice aforethought was a vague and potentially wide defi nition of the MR for murder. 

Originally subjective in nature (ie it was determined according to whether D actually had 

intent or not), the House of Lords applied an objective presumption to the test of intention in 

DPP v Smith [1960] 3 All ER 161 (see Chapter 3 (‘Finding Intention from the Evidence’, p 115), 

ie whether a reasonable person would have intended the death in the circumstances). The 

decision was reversed by s8 Criminal Justice Act 1967 which stated that juries must deter-

mine the question of intention or foresight subjectively. In Hyam [1975] AC 55 the House of 

Lords defi ned the MR for murder as subjective recklessness in the absence of an intention to 

kill, albeit according to varying degrees of foresight of probability of serious harm.

The term malice aforethought was strongly disapproved of by the House of Lords in Moloney 

[1985] AC 905 which held that MR was defi ned as intention to kill or cause GBH. Intention 

could be either direct (purpose) or oblique (foresight of a moral/virtual certainty). This was 

confi rmed by the House of Lords in Hancock & Shankland [1986] AC 455, by the Court of 

Appeal in Nedrick [1986] 1 WLR 1025 and by the House of Lords in Woollin [1999] AC 82.

Mens Rea

Intention

ObliqueDirect

Commit GBH

To kill OR

Aim or
purpose

Foresight of a
virtual certainty

Diagram 6.3
Murder: Mens Rea
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6.2.2  Criticisms of Intention

Despite such high-level attention, the MR for murder is subject to the criticisms we previously 

encountered in Chapter 3:

The • Nedrick/Woollin test is not a rule of law because the jury may fi nd intention but does 

not have to do so.

The • Nedrick/Woollin test is over-inclusive because it extends the scope of intention beyond 

its ordinary meaning of ‘purpose’.

On the other hand, it is under-inclusive because the exclusion of recklessness would acquit • 

the terrorist who kills following an unsuccessful warning and who did not foresee death/

GBH as a virtual certainty.

6.2.3  Intention to Commit GBH/Serious Harm

This aspect of the MR for murder is also controversial. The criticism is that it makes murder 

a constructive crime—one where MR of a lesser crime (GBH) constitutes liability for a more 

serious one (murder). The ‘GBH rule’ was confi rmed as a form of malice aforethought in the 

next case:

R v Vickers ●  [1957] 2 ALL ER 741 COURT OF APPEAL

D broke into a shop in order to steal knowing that a 72-year-old woman was living over the 

shop. He thought he would not be disturbed because she was deaf. She came downstairs 

and approached D who was hiding. He struck her many times and kicked her in the face. She 

died from her injuries. Medical evidence indicated that a moderate degree of violence had 

been used. D was convicted of murder.

Lord Goddard LCJ held that malice aforethought consisted of either an intention to kill or an 

intention to cause GBH, even in the absence of knowledge or belief that life would be endan-

gered. This was, in fact, different from what he had said to the Royal Commission on Capital 

Punishment in 1953 which was that a person must know that life is being endangered. It also 

went beyond the intention of Parliament when passing the Homicide Act 1957: that D must 

realise his conduct might cause death.

The GBH rule was disputed by some of the judges in Hyam because it was thought that, as 

a type of constructive malice, it had been abolished by s1 Homicide Act 1957. The rule was 

nevertheless confi rmed by the next case:

R v Cunningham ●  [1981] 2 ALL ER 863 HOUSE OF LORDS

The appellant attacked V in a pub with a chair. He was motivated by jealousy and killed V 

by breaking his skull. The judge directed the jury to fi nd the appellant guilty of murder if he 

intended to cause really serious harm. The Court of Appeal dismissed the appeal and the 

appellant appealed to the House of Lords.

It was held that the GBH rule constituted an historic form of malice aforethought. The rule 

was not a form of constructive malice and it was therefore not abolished in 1957.
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The meaning of GBH

The House of Lords in Smith said that the term GBH is to be given its natural meaning: ‘bod-

ily harm’ needs no explanation and ‘grievous’ means really serious. Since the House of Lords 

decisions in Ireland/Burstow [1998] AC 147 ‘bodily’ harm has been extended to psychiatric 

injury. But the harm need not be so serious as to be life-threatening. Thus, one can be con-

victed of murder even though one has not even foreseen or contemplated death. Lord Mustill 

in AG’s Reference (No 3 of 1994) observed:

‘It is, therefore, possible to commit a murder not only without wishing the death of V but with-
out the least thought that this might be the result of the assault. Many would doubt the justice 
of this rule, which is not the popular conception of murder and (as I shall suggest) no longer 
rests on any intellectual foundation. The law of Scotland does very well without it, and England 
could perhaps do the same.’

thinking point 6.3

Look at the following and decide whether A is guilty of murder:

1. A punches B intending to break his arm. B falls against a barbed wire fence and incurs 

a superfi cial fl esh wound to the upper arm. In hospital, B’s wound becomes infected. 

He is resistant to antibiotics and dies some weeks later.

2. A jabs a broken glass in B’s face intending to do serious harm. B refuses a potentially 

life-saving blood transfusion and dies.

3. A shoots B intending to do serious harm. B receives negligent treatment in hospital 

and dies two months later.

4. A slaps B around the head intending to do slight harm and causing B to become 

unconscious. In attempting to conceal his crime, A drags B behind a bush, dropping 

her. B dies from a fractured skull.

Criticisms of the GBH rule

GBH is an ambiguous term. In England and Wales it has an unclear meaning and includes 1. 

harm which is not life-threatening.

More fundamentally, the GBH rule contradicts what A. Ashworth in 2. Principles of Criminal 

Law, OUP, calls the ‘correspondence’ and ‘subjectivity’ principles. Under the correspond-

ence principle, MR should relate to the harm done whilst under the subjectivity principle, 

MR should be concerned with D’s state of mind at the time of the act.

On the other hand, it can be argued that whoever chooses to take the risk of endangering 3. 

life must accept the consequences. D is just as blameworthy as one who intends to kill. 

Further, there must be at least oblique intention to cause GBH not recklessness.

Read the following extract from Robert Goff, ‘The Mental Element in the Crime of Murder’ 

(1988) 104 LQR 30:

‘. . . I turn from intention to kill to intention to cause grievous bodily harm . . . The most fun-
damental objection is that the crime of murder is concerned with unlawful killing of a particu-
larly serious kind; and it seems very strange that a man should be called a murderer even 
though not only did he not intend to kill V, but he may even have intended that he should not 

‘It is, therefore, possible to commit a murder not only without wishing the death of V but with-
out the least thought that this might be the result of the assault. Many would doubt the justice
of this rule, which is not the popular conception of murder and (as I shall suggest) no longer
rests on any intellectual foundation. The law of Scotland does very well without it, and England
could perhaps do the same.’

thinking point 6.3

Look at the following and decide whether A is guilty of murder:

1. A punches B intending to break his arm. B falls against a barbed wire fence and incurs 

a superfi cial fl esh wound to the upper arm. In hospital, B’s wound becomes infected. 

He is resistant to antibiotics and dies some weeks later.

2. A jabs a broken glass in B’s face intending to do serious harm. B refuses a potentially 

life-saving blood transfusion and dies.

3. A shoots B intending to do serious harm. B receives negligent treatment in hospital 

and dies two months later.

4. A slaps B around the head intending to do slight harm and causing B to become 

unconscious. In attempting to conceal his crime, A drags B behind a bush, dropping 

her. B dies from a fractured skull.

‘. . . I turn from intention to kill to intention to cause grievous bodily harm . . . The most fun-
damental objection is that the crime of murder is concerned with unlawful killing of a particu-
larly serious kind; and it seems very strange that a man should be called a murderer even
though not only did he not intend to kill V, but he may even have intended that he should not
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die. There are cases known to occur where D does indeed intend not to kill but only to cause 
serious injury – as, for example, in the case of terrorists who punish traitors from their ranks 
by “knee-capping” them – shooting them in the knee with a gun. This they do with a positive 
intent not to kill but to leave V maimed, pour encourager les autres. If a man so injured were to 
die in consequence, perhaps because he contracted an infection from his wound, the man who 
“kneecapped” him would, in English law, be held to have murdered him, even though he posi-
tively intended not to kill him . . . ’

[Consideration was then given to the CLRC proposal in its 14th Report (1980) to include the 

GBH rule only where there is a known risk of causing death.]

‘ . . . So what of the case where he only intends to cause a slight injury or indeed no injury at all, 
but knows that his action involves a risk of causing death? Why should that be any diff erent? 
For example, a nick in the skin of a haemophiliac could be as dangerous to life as a more serious 
wound to a normal man . . . .

[In Scots Law] “when death results from the perpetration of any serious or dangerous crime, 
murder may have been committed, although the specifi c intent to kill be absent. This is so 
where the crime perpetrated involves either wilful intent to do grave personal injury, or the wil-
ful use of dangerous means implying wicked disregard of consequences to life.”

If this approach is right, then both English and Scots law should abandon intention to cause 
grievous bodily harm or grave personal injury as constituting of itself a suffi  cient mental ele-
ment for the crime of murder, if indeed this be Scots law.’

 6.3 The Sentence for Murder
The mandatory death penalty for murder was abolished by s1(1) Murder (Abolition of Death 

Penalty) Act 1965. It was abolished for treason and piracy by s36 Crime and Disorder Act 

1998 in order to comply with Protocol 6 of the European Convention. The penalty for murder 

for an offender over the age of 21 is now the mandatory life sentence. Section 269 and Sch. 

21 Criminal Justice Act 2003 provide a statutory scheme for minimum terms in murder cases. 

This is divided into three:

The minimum term imposed by the trial judge, refl ecting gravity which will be served in full.• 

A portion refl ecting the need for public protection until the Parole Board considers he is • 

safe for release.

After release, the offender remains on licence for life and is subject to recall should she • 

re-offend.

The power of the Home Secretary to decide on minimum terms and release dates was 

removed by the ECHR decision in Stafford v UK (2002) 35 EHRR 1121 and the House of 

Lords decision in R (on the application of Anderson) v Secretary of State for the Home 

Department [2003] 1 AC 837 on the grounds of lack of impartiality. This followed a deci-

sion which went against the Home Secretary for increasing the tariff (now called the min-

imum sentence) to 15 years for the young 10-year-old killers of the toddler Jamie Bulger 

on the grounds of unfairness: R v Sec of State for the Home Department, ex p Venables 

[1998] AC 407.

die. There are cases known to occur where D does indeed intend not to kill but only to cause
serious injury – as, for example, in the case of terrorists who punish traitors from their ranks
by “knee-capping” them – shooting them in the knee with a gun. This they do with a positive
intent not to kill but to leave V maimed, pour encourager les autres. If a man so injured were to
die in consequence, perhaps because he contracted an infection from his wound, the man who
“kneecapped” him would, in English law, be held to have murdered him, even though he posi-
tively intended not to kill him . . . ’

‘ . . . So what of the case where he only intends to cause a slight injury or indeed no injury at all,
but knows that his action involves a risk of causing death? Why should that be any diff erent?
For example, a nick in the skin of a haemophiliac could be as dangerous to life as a more serious
wound to a normal man . . . .

[In Scots Law] “when death results from the perpetration of any serious or dangerous crime,
murder may have been committed, although the specifi c intent to kill be absent. This is so
where the crime perpetrated involves either wilful intent to do grave personal injury, or the wil-
ful use of dangerous means implying wicked disregard of consequences to life.”

If this approach is right, then both English and Scots law should abandon intention to cause
grievous bodily harm or grave personal injury as constituting of itself a suffi  cient mental ele-
ment for the crime of murder, if indeed this be Scots law.’

thinking point 
6.4

Where there is no 

intent to kill but 

D is charged with 

murder, would 

‘wicked disregard’ 

instead of intent 

to cause GBH be a 

more satisfactory 

MR for murder? 

Can you think of 

any diffi culties 

with this concept?
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Read the following extract from D.A. Thomas, ‘Form and Function in Criminal Law’ in 

Glazebrook (ed), Reshaping the Criminal Law, at 21–25 regarding the mandatory life sen-

tence for murder:

‘The results of maintaining a separation between the development of the substantive crimi-
nal law on the one hand and procedure and penal policy on the other is a system of dealing 
with homicide and grave personal violence which makes no sense at all in functional terms. A 
man strikes another with a broken glass in a public-house fi ght in circumstances which would 
normally lead to a sentence of three or four years’ imprisonment for causing grievous bodily 
harm with intent; fortuitously V dies from his injuries, and unless either the prosecution or jury 
will relax the law the assailant is convicted of murder and subject to a mandatory sentence 
of life imprisonment. In another case D makes a determined attempt to kill his victim, using 
carefully contrived means based on thoughtful preparations; despite his best endeavours his 
plans miscarry and he is convicted of attempted murder; his sentence is absolutely within the 
discretion of the sentencing judge . . .

Other examples abound. The present definition of murder (whatever its precise terms may 
be) is clearly not a satisfactory basis for selecting offenders for a unique variety of sentenc-
ing procedure. In so far as the mandatory life sentence is justified by the special problems 
of estimating the chances of future violence by those who have killed once, the existence 
of special defences such as diminished responsibility and provocation, introduced in ear-
lier times for different purposes, undermines the logic of the sentence by excepting from 
its scope just those offenders who are most likely to prove dangerous for the future. If the 
justification for the mandatory life sentence is the unique gravity of the offence and the 
need to emphasise the particular abhorrence of society for the murderer, that justification 
is at least diluted by the extension of the definition of murder by the felony-murder rule 
and the recognition of an intention to inflict grievous bodily harm as a sufficient mental 
state for conviction may have made some sense in the days when the offence was capital, 
as directing the supposedly unique deterrent effect of the death sentence at the potential 
offender who was prepared to risk the use of grave violence to achieve his objects. Now 
that justification has gone, the effect of the extension of the definition of murder beyond 
intentional killing weakens whatever morally educative force the mandatory life sentence 
possesses.’

 6.4 Criticism
Murder is the most serious offence in the criminal justice system but is the defi nition too wide 

and the sentence too infl exible? The justifi cation for the mandatory life sentence is a moral 

and social one underscored by the sanctity of life and the fi nality of death. The life sentence 

imposes moral and social censure for the gravest of offences. However, the following ques-

tions need to be asked:

Is the murder/manslaughter division in the right place?• 

Is the defi nition of murder too wide in respect of the GBH/serious harm rule? Does it • 

therefore label as murderers those whose crimes do not deserve the strongest form of 

condemnation?

‘The results of maintaining a separation between the development of the substantive crimi-
nal law on the one hand and procedure and penal policy on the other is a system of dealing
with homicide and grave personal violence which makes no sense at all in functional terms. A
man strikes another with a broken glass in a public-house fi ght in circumstances which would
normally lead to a sentence of three or four years’ imprisonment for causing grievous bodily
harm with intent; fortuitously V dies from his injuries, and unless either the prosecution or jury
will relax the law the assailant is convicted of murder and subject to a mandatory sentence
of life imprisonment. In another case D makes a determined attempt to kill his victim, using
carefully contrived means based on thoughtful preparations; despite his best endeavours his
plans miscarry and he is convicted of attempted murder; his sentence is absolutely within the
discretion of the sentencing judge . . .

Other examples abound. The present definition of murder (whatever its precise terms may
be) is clearly not a satisfactory basis for selecting offenders for a unique variety of sentenc-
ing procedure. In so far as the mandatory life sentence is justified by the special problems
of estimating the chances of future violence by those who have killed once, the existence
of special defences such as diminished responsibility and provocation, introduced in ear-
lier times for different purposes, undermines the logic of the sentence by excepting from
its scope just those offenders who are most likely to prove dangerous for the future. If the
justification for the mandatory life sentence is the unique gravity of the offence and the
need to emphasise the particular abhorrence of society for the murderer, that justification
is at least diluted by the extension of the definition of murder by the felony-murder rule
and the recognition of an intention to inflict grievous bodily harm as a sufficient mental
state for conviction may have made some sense in the days when the offence was capital,
as directing the supposedly unique deterrent effect of the death sentence at the potential
offender who was prepared to risk the use of grave violence to achieve his objects. Now
that justification has gone, the effect of the extension of the definition of murder beyond
intentional killing weakens whatever morally educative force the mandatory life sentence
possesses.’

thinking point 
6.5

Can you think of 

other arguments 

for and against 

retention of the 

mandatory life 

sentence?
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Reform
On the other hand, is it too narrow so as to exclude some heinous forms of reckless killing, • 

such as those committed by terrorists which might be thought to be the moral equivalent 

of murder?

Should it be possible to commit murder by anything less than direct intention? Is the oblique • 

intention/recklessness boundary too uncertain?

Is the mandatory life sentence for murder correct? Should not judges be able to pass lower • 

sentences on deserving cases, such as mercy killings and women who kill their abusive 

partners? The partial defences of diminished responsibility and loss of control (Chapter 7, 

‘Voluntary Manslaughter’, p 295) exist to mitigate the mandatory life sentence for some 

of these cases, but these defences are complicated, technical and do not comprehensively 

cover all deserving cases as we shall see.

As you will appreciate, the arguments regarding the reform of murder are inextricably inter-

twined with criticisms of intention and the partial defences to murder. This has led the Law 

Commission to recently observe that:

‘The law governing homicide in England and Wales is a rickety structure set upon shaky foun-
dations. Some of its rules have been unaltered since the seventeenth century, even though 
it has long been acknowledged that they are in dire need of reform. Other rules are of uncer-
tain content or have been constantly changed, so that the law cannot be stated with certainty 
or clarity.’ (Law Commission Consultation Document No 177 (2005) ‘A New Homicide Act for 
England and Wales?’ para: 1.4.)

On the other hand, it has been argued that murder should be abolished not reformed. Sir 

Louis Blom-Cooper and Professor Terence Morris in With Malice Aforethought: A study of 

the Crime and Punishment for Homicide (2004) argue that there should be a single offence 

of criminal homicide. Excuse or justifi cation for the killing providing provocation, diminished 

responsibility and other mitigating factors should be refl ected in sentencing not through a 

series of complicated defences, partial and otherwise.

 6.5 Reform
Reform of murder and the mandatory sentence has been considered many times. Here are 

the most recent:

Law Commission, Draft Criminal Code, clause 54(1): ‘A person is guilty of murder if he (1) 

causes the death of another (a) intending to cause death, or (b) intending to cause serious 

personal harm and being aware that he may cause death.’

Law Commission report on the Partial Defences to Murder (2004), Consultation Document (2) 

LCCP No 177 ‘A New Homicide Act for England and Wales?’ (2005) and fi nal report No 

304 on ‘Murder, Manslaughter and Infanticide’ (2006). In the latter, the Law Commission 

recommend that there should be a new Homicide Act for England and Wales. A ladder 

of offences was proposed:

First degree murder: intentional killings and killings with the intent to do serious injury 

where the killer was aware that his or her conduct involved a serious risk of causing death. 

Mandatory life sentence. This is a crime of specifi c intent.

‘The law governing homicide in England and Wales is a rickety structure set upon shaky foun-
dations. Some of its rules have been unaltered since the seventeenth century, even though
it has long been acknowledged that they are in dire need of reform. Other rules are of uncer-
tain content or have been constantly changed, so that the law cannot be stated with certainty
or clarity.’ (Law Commission Consultation Document No 177 (2005) ‘A New Homicide Act for
England and Wales?’ para: 1.4.)
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‘Awareness’ is defi ned as consciously adverting to a risk. A ‘serious’ risk is not defi ned except 

that it must be one which is more than insignifi cant or remote. ‘Injury’ replaces ‘bodily 

harm’.

Some unintended killings are morally equivalent to intentional killings. For example, there is 

no moral difference between D1 who violently stabs another in the chest with the intention 

of killing him, and D2 who does the same with no defi nite intention at all but with a feeling of 

indifference whether V lives or dies (Stephen, History of the Criminal Law of England (1883), 

vol 111, at 92). This eliminates anomalies in the defi nition of murder as being either too wide 

(by including intention to do harm) or too narrow (by excluding those who do not intend to 

kill/cause injury but who are aware of a risk of death). The jury would make the decision as to 

whether fi rst or second degree murder had been committed.

Second degree murder: 1) killings intended to cause serious injury (even without an aware-

ness of a serious risk of causing death); or 2) killings intended to cause injury or fear or risk 

of injury where the killer was aware that his or her conduct involved a serious risk of causing 

death; or 3) killings intended to kill or to cause serious injury where the killer was aware that 

his or her conduct involved a serious risk of causing death but successfully pleads provoca-

tion, diminished responsibility or that he or she killed pursuant to a suicide pact. Maximum 

life sentence. This is a crime of specifi c intent.

The fi rst category is currently murder and the recommendation is therefore a reduction in 

liability. So far as 2) is concerned, currently, if someone sees the causing of death as a serious 

risk as opposed to a virtual certainty this can only be manslaughter. The recommendation 

that this become second degree murder is made on the basis of culpability, even though 

the new offence would breach the correspondence principle. Thus, it would include deaths 

caused by Mrs. Hyam, or a burglar who ties up an elderly victim who cannot escape, or a 

person who injects a drug into V knowing that it may contain impurities and a driver who 

accelerates towards a police offi cer intending to frighten but who swerves out of the way 

too late.

The Law Commission was unable to address the current sentence for murder and the 

above reforms were designed, therefore, on the basis that the mandatory life sentence will 

continue.

Killing through simple recklessness remains manslaughter. The proposed fault element of 

‘reckless indifference’ is replaced by ‘awareness of a serious risk of death’.

The partial defences of diminished responsibility and loss of control (Chapter 7, ‘Voluntary 

Manslaughter’, p 295) will only be available to fi rst degree murder.

Read the following extracts from ‘The Structure of Criminal Homicide’ by William Wilson 

[2006] Crim LR 471 for a critique of earlier Law Commission proposals preceding the fi nal 

report:

‘In domestic law the mental element in homicide seeks to distinguish two moral prohibitions. 
We can call these the “do not kill” and the “do not endanger others” prohibitions. This distinc-
tion accounts for the present characterisation of the wrong in murder as killing by attack-
whereas, in manslaughter, it is causing death by acting dangerously. A person who is stabbed 
and killed by a vicious assailant is wronged in a quite diff erent way than someone who dies 
having received an undeliberated wound in the course of an informal sword-fi ght. It is right 
to signal this in a separate off ence specifi cation which also, incidentally, grades the off ence 

‘In domestic law the mental element in homicide seeks to distinguish two moral prohibitions.
We can call these the “do not kill” and the “do not endanger others” prohibitions. This distinc-
tion accounts for the present characterisation of the wrong in murder as killing by attack-
whereas, in manslaughter, it is causing death by acting dangerously. A person who is stabbed
and killed by a vicious assailant is wronged in a quite diff erent way than someone who dies
having received an undeliberated wound in the course of an informal sword-fi ght. It is right
to signal this in a separate off ence specifi cation which also, incidentally, grades the off ence
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as hierarchically more serious than the lesser off ence, so that off ence label and punishment 
match the wrong . . . .

First degree murder

The Law Commission takes the uncomplicated view that the moral basis of the crime of mur-
der – the sanctity of life ideal – renders intentional killing specially heinous, worthy of being 
accorded a separate off ence label and the symbolic mandatory sentence. There are reasons 
for limiting fi rst degree murder to intentional killings, other than the evident desire to sidestep 
the mandatory sentence. Limiting fi rst degree murder to cases of intentional killing will bet-
ter align the law of murder with that of attempted murder, whose fault element is an intention 
to kill. It will also enable sentencing discretion for accomplices to murder, who are presently 
sentenced as if they were the killers themselves.

I am not convinced, however, that, mandatory sentence aside, this would or should form 
any part of the reform package and I am not sure the Law Commission is either. For a 
start, it is dependent upon the existence of a fully worked-out system of defences to 
ensure that no partly or fully-justified or excusable killings remain subject to the pen-
alty. The consultation paper understandably does not seek to deliver such a system, 
but its absence destabilises the proposed grading structure. More generally, as is well 
understood, there is nothing in the concept of an intentional killing which makes it mor-
ally worse than a reckless killing. An intentional killing is simply a different wrong from a 
reckless killing. . . . Some reckless killings attract far more revulsion and indignation than 
some intentional killings . . .

Second degree murder

. . . The key task, for purposes of consistent (if not necessarily fair) labelling is to cut up 
the murder/manslaughter cake in a way which renders the two wrongs meaningfully dis-
tinct and makes it clear exactly how citizens must behave to avoid the relevant prohibition. 
I take the uncomplicated view, as the Criminal Law Commissioner has elsewhere argued, 
that those who intentionally attack others are morally responsible for and so fully legally 
accountable for the consequences of so doing whether or not such consequences were 
foreseen so long as these consequences are not out of proportion to the nature of the 
attack launched.

What is clearly crucial, however, is that serious injury is defi ned with suffi  cient precision for 
this purpose. The Commission’s current working defi nition - that harm is not to be regarded 
as serious unless it is “of such a nature as to endanger life, or to cause or to be likely to cause, 
permanent or long term damage to a signifi cant aspect of physical integrity or mental func-
tioning” is, in this respect, not yet adequate for the task. In its own terms, it would render jury 
directions particularly diffi  cult to follow.

What exactly is “a significant aspect of physical integrity”? The Law Commission’s reason 
for adopting this particular formulation rather than, say, the more analytically precise 
Irish version is to ensure that minor albeit permanent harm, such as the loss of a fin-
ger or toe, is excluded from the scope of “serious injury” for purposes of this fault elem-
ent. [Footnote 21: The Offences against the Person Act 1997, s.1(1), itself modelled on 
the American Penal code, defines serious injury as “injury which creates a substantial 
risk of death or which causes serious disfigurement, or substantial loss or impairment 
of the mobility of the body as a whole or the function of any particular bodily member or 
organ.] . . . ”

as hierarchically more serious than the lesser off ence, so that off ence label and punishment
match the wrong . . . .

First degree murder

The Law Commission takes the uncomplicated view that the moral basis of the crime of mur-
der – the sanctity of life ideal – renders intentional killing specially heinous, worthy of being
accorded a separate off ence label and the symbolic mandatory sentence. There are reasons
for limiting fi rst degree murder to intentional killings, other than the evident desire to sidestep
the mandatory sentence. Limiting fi rst degree murder to cases of intentional killing will bet-
ter align the law of murder with that of attempted murder, whose fault element is an intention
to kill. It will also enable sentencing discretion for accomplices to murder, who are presently
sentenced as if they were the killers themselves.

I am not convinced, however, that, mandatory sentence aside, this would or should form
any part of the reform package and I am not sure the Law Commission is either. For a
start, it is dependent upon the existence of a fully worked-out system of defences to
ensure that no partly or fully-justified or excusable killings remain subject to the pen-
alty. The consultation paper understandably does not seek to deliver such a system,
but its absence destabilises the proposed grading structure. More generally, as is well
understood, there is nothing in the concept of an intentional killing which makes it mor-
ally worse than a reckless killing. An intentional killing is simply a different wrong from a
reckless killing. . . . Some reckless killings attract far more revulsion and indignation than
some intentional killings . . .

Second degree murder

. . . The key task, for purposes of consistent (if not necessarily fair) labelling is to cut up
the murder/manslaughter cake in a way which renders the two wrongs meaningfully dis-
tinct and makes it clear exactly how citizens must behave to avoid the relevant prohibition.
I take the uncomplicated view, as the Criminal Law Commissioner has elsewhere argued,
that those who intentionally attack others are morally responsible for and so fully legally
accountable for the consequences of so doing whether or not such consequences were
foreseen so long as these consequences are not out of proportion to the nature of the
attack launched.

What is clearly crucial, however, is that serious injury is defi ned with suffi  cient precision for
this purpose. The Commission’s current working defi nition - that harm is not to be regarded
as serious unless it is “of such a nature as to endanger life, or to cause or to be likely to cause,
permanent or long term damage to a signifi cant aspect of physical integrity or mental func-
tioning” is, in this respect, not yet adequate for the task. In its own terms, it would render jury
directions particularly diffi  cult to follow.

What exactly is “a significant aspect of physical integrity”? The Law Commission’s reason
for adopting this particular formulation rather than, say, the more analytically precise
Irish version is to ensure that minor albeit permanent harm, such as the loss of a fin-
ger or toe, is excluded from the scope of “serious injury” for purposes of this fault elem-
ent. [Footnote 21: The Offences against the Person Act 1997, s.1(1), itself modelled on
the American Penal code, defines serious injury as “injury which creates a substantial
risk of death or which causes serious disfigurement, or substantial loss or impairment
of the mobility of the body as a whole or the function of any particular bodily member or
organ.] . . . ”
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Recklessly indifferent killing

The major substantive change suggested in the discussion paper on the fault element is the 
introduction of a second category of second degree murder, namely recklessly indiff erent kill-
ing. This refl ects the view common in many jurisdictions that what characterises murderous 
as opposed to lesser culpable killings is the killer’s contempt for life . . .

The Law Commission’s proposal needs therefore to be scrutinised with particular care since 
there will be some who are unconvinced of the propriety of including any form of “reckless” 
killings within murder, unless, perhaps, it is manifested in serious violence. There will also 
be many who are sceptical whether it is possible to draw a bright line between murder and 
manslaughter using such an emotionally-loaded concept as “reckless indiff erence”. The view 
taken by successive reform bodies is that “wicked recklessness” is too imprecise a concept to 
sustain a diff erentiated law of homicide. I do not think the concept of “reckless indiff erence”, 
without more, is any better placed . . . The only question for the court is a technical one. Did D 
intend to kill or cause serious injury? . . .

The challenge, then, is to capture precisely the attitude that converts mortal risk-taking from 
manslaughter to murder. The Irish Law Commission considered two types of risk-taking that 
should be brought within the scope of murder, namely, the terrorist who plants a bomb in a city 
street, intending to damage property in the area and the person who “wantonly shoots into a 
moving train carriage or busy shop.” Mrs Hyam would be another . . .’

  Summary
Homicide consists of murder and manslaughter:

AR of homicide: the unlawful killing of a reasonable person in being under the Queen’s • 

Peace.

MR of murder: intention to kill or cause GBH. MR of manslaughter: recklessness, gross • 

negligence or an intended unlawful act.

Intention can be direct or oblique.• 

GBH means really serious bodily (or possibly psychiatric) harm.• 

Note the criticisms of the ‘GBH Rule’ and the width of murder.• 

Murder is a constructive crime: the MR of a lesser crime (GBH) satisfi es liability for a more • 

serious one (murder).

The sentence for murder is the mandatory life sentence whilst for manslaughter sentence • 

is discretionary.

Recklessly indifferent killingff

The major substantive change suggested in the discussion paper on the fault element is the
introduction of a second category of second degree murder, namely recklessly indiff erent kill-
ing. This refl ects the view common in many jurisdictions that what characterises murderous
as opposed to lesser culpable killings is the killer’s contempt for life . . .

The Law Commission’s proposal needs therefore to be scrutinised with particular care since
there will be some who are unconvinced of the propriety of including any form of “reckless”
killings within murder, unless, perhaps, it is manifested in serious violence. There will also
be many who are sceptical whether it is possible to draw a bright line between murder and
manslaughter using such an emotionally-loaded concept as “reckless indiff erence”. The view
taken by successive reform bodies is that “wicked recklessness” is too imprecise a concept to
sustain a diff erentiated law of homicide. I do not think the concept of “reckless indiff erence”,
without more, is any better placed . . . The only question for the court is a technical one. Did D
intend to kill or cause serious injury? . . .

The challenge, then, is to capture precisely the attitude that converts mortal risk-taking from
manslaughter to murder. The Irish Law Commission considered two types of risk-taking that
should be brought within the scope of murder, namely, the terrorist who plants a bomb in a city
street, intending to damage property in the area and the person who “wantonly shoots into a
moving train carriage or busy shop.” Mrs Hyam would be another . . .’
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  Problem Solving
D punches his girlfriend V in the stomach very hard intending to injure her. She is 24 weeks 

pregnant. V falls and is knocked unconscious when her head hits a marble fi replace. D takes 

her to hospital. V undergoes a Caesarian section. Her child (B) is born alive but grossly prema-

ture. V is paralysed from the neck down. After three months, B dies from a chest infection. V 

no longer wishes to live and asks her doctor (M) to let her die. M agrees and terminates life 

support, V dies one month later.

Have D or M committed any criminal offences?

Remember:

I: Identify•  relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A• : Apply law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

  Further Reading
A. Ashworth, ‘Principles, Pragmatism and the Law Commission’s Recommendations on 
Homicide Law Reform’ [2007] Crim LR 333

M. Hirst, ‘Assisted Suicide after Purdy: The Unresolved Issue’ [2009] Crim LR 870

M. Hirst, ‘Suicide in Switzerland, Complicity in England’ [2009] Crim LR 335

D. Price, ‘What Shape to Euthanasia After Bland?’ [2009] LQR 142

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e


Key Points
This chapter will help you to identify the AR/MR elements of:

voluntary manslaughter: intentional killings which would otherwise be • 
murder may be reduced to voluntary manslaughter where D succeeds 
in establishing any of the following partial defences:

diminished responsibility; or• 

loss of control; or• 

suicide pact;• 

involuntary manslaughter by gross negligence, recklessness or by • 
unlawful and dangerous act. We will examine the criticisms of this 
potentially very wide-ranging defence and the arguments for reform.

Homicide 2: 
Voluntary and 
Involuntary 
Manslaughter

7
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 Chapter 7

 Homicide 2: Voluntary and Involuntary Manslaughter
7.1 Voluntary Manslaughter• 

7.2 Involuntary Manslaughter: Unintentional Killings• 

7.3 Homicide-related Offences• 

 7.1 Voluntary Manslaughter
7.1.1  Introduction to Voluntary Manslaughter• 

7.1.2 Diminished Responsibility• 

7.1.3 Loss of Control• 

7.1.4 Suicide Pacts: The Third Partial Defence to Murder• 

7.1.1   Introduction to Voluntary Manslaughter

Intentional killings which would otherwise be murder can be reduced to voluntary man-

slaughter where D succeeds with any of the three partial defences to murder: diminished 

responsibility, loss of control or suicide pact. These partial defences are unique to murder. 

As we have seen, a life sentence is mandatory following a murder conviction and cannot 

be reduced to refl ect even overwhelming mitigation due to the circumstances or D’s men-

tal capacity. The partial defences, by substituting a voluntary manslaughter conviction in 

place of murder, enable the judge to exercise discretion to achieve a sentencing outcome 

which refl ects the crime and does justice to the individual. The sentencing options range 

from a discretionary life sentence in the most culpable cases to shorter periods of impris-

onment, probation, supervision or an absolute discharge. In cases of diminished responsi-

bility, less culpable killings can also be dealt with by restriction and hospital orders.

Murder can be reduced to voluntary manslaughter by three ‘partial’ defences:

Diminished responsibility and loss of control were recently changed by the Coroners and 

Justice Act 2009 (C&JA 2009). The new law came into effect on 4 October 2010. Diminished 

responsibility has been reformed by s52. The previous law concerning loss of control, formerly 

Diagram 7.1 
Voluntary 
manslaughter

Murder

Voluntary Manslaughter

Diminished Responsibility Loss of Control Suicide Pacts
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known as the defence of provocation, has been abolished and replaced by s54 and s55. The 

2009 Act was the culmination of three Law Commission reports (see ‘Conclusion’, p 336) and 

much dissatisfaction with the partial defences to murder. For example, the Law Commission, 

in its Consultation Paper ‘A New Homicide Act for England and Wales?’ (Law Com No 177, 

2005) stated at para 1.63 that the defences to murder lacked coherence and were too wide 

or too narrow in scope:

‘Given that conviction for murder carries with it a mandatory life sentence, it is hard to over-
state the importance of a coherent and fair structure of defences to murder. Currently, how-
ever, defences to murder are little more than a hotchpotch of uncertain and ever-changing 
judge-made law, and ageing statutory provision. There is no overall sense of purpose in the 
design.’

The defences under discussion included not only the partial defences but also the use of 

excessive force in self-defence, duress and depressed carers who kill.

The reforms represent a narrowing of the previous defences and are likely to result in more 

defendants being convicted of murder rather than voluntary manslaughter. We will exam-

ine the extent to which the new law represents an improvement on the old in the relevant 

sections below. An outline of suicide pact is included for information but in this section we 

concentrate on diminished responsibility and loss of control.

7.1.2   Diminished Responsibility

Byrne [1960] 2 QB 396—abnormality of mind: a mind so different from ordinary human 

beings;

Ahluwahlia [1992] 4 All ER 889—‘Battered Woman Syndrome’ may amount to an abnor-

mality of mind;

Tandy [1988] 87 Cr App R 45—alcoholism: fi rst drink of the day must be involuntary;

Dietschmann [2003] UKHL 10—was mental responsibility impaired by abnormality ignor-

ing alcohol?

Stewart (James) [2009] EWCA Crim 593—alcoholism short of brain damage if not volun-

tary may amount to an abnormality.

Introduction: Why do we need this partial defence?

Diminished responsibility is a relatively new statutory defence, unlike the previous defence of 

provocation, the origins of which could be traced back to the twelfth century. It came about 

as a result of public opposition in the 1950s to the use of capital punishment for murder and 

also as a result of increasing awareness of the problems of mental illness. Capital punishment 

was used relatively rarely and most convicted murderers were sentenced to life imprisonment. 

However, two hangings in the 1950s were particularly controversial. The fi rst was the case of 

Derek Bentley (R v Craig & Bentley (1952) The Times, 10–13 December) who in 1953 took part 

in the murder of a police offi cer, PC Sidney Miles. Derek Bentley was aged 19, suffered from 

epilepsy and had a mental age of 11. The trial and his hanging were conducted speedily. But the 

evidence of his MR continued to be questioned and in 2001 he received a posthumous pardon. 

The second was the hanging of Ruth Ellis in 1955 for the murder of her lover, David Blakely. 

‘Given that conviction for murder carries with it a mandatory life sentence, it is hard to over-
state the importance of a coherent and fair structure of defences to murder. Currently, how-
ever, defences to murder are little more than a hotchpotch of uncertain and ever-changing 
judge-made law, and ageing statutory provision. There is no overall sense of purpose in the 
design.’

Byrne [1960] 2 QB 396—abnormality of mind: a mind so different from ordinary human

beings;

Ahluwahlia [1992] 4 All ER 889—‘Battered Woman Syndrome’ may amount to an abnor-

mality of mind;

Tandy [1988] 87 Cr App R 45—alcoholism: fi rst drink of the day must be involuntary;

Dietschmann [2003] UKHL 10—was mental responsibility impaired by abnormality ignor-

ing alcohol?

Stewart (James) [2009] EWCA Crim 593—alcoholism short of brain damage if not volun-

tary may amount to an abnormality.

key 
cases
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This notorious case had involved infi delity, jealousy and violence by him against her which cul-

minated in a fatal shooting. On the morning of her hanging 1000 people stood silently outside 

Holloway Prison in protest. Despite continuing allegations of a miscarriage of justice, on the 

grounds that she had been provoked into the killing, she has never been pardoned, and the 

Court of Appeal confi rmed her conviction in 2003 ([2003] EWCA Crim 3556).

Capital punishment was considered by the Royal Commission on Capital Punishment 

1949–53. It reported that the greatest defect with the law of murder, given that it can be 

committed in such widely different circumstances, was the single punishment. Diminished 

responsibility was also considered by the Royal Commission. It already existed in Scotland 

as a defence to culpable homicide. It was put forward tentatively as a defence which might 

cover mental defi ciency falling short of insanity where the accused was still fi t to plead but 

not wholly responsible at the time of the offence.

However, the Law Commission’s fi nal report did not recommend any change in the law because 

it would be too radical. Instead, it recommended that insanity should be enlarged so as to include 

‘defect of will’ as well as ‘defect of reason’. You will see in Chapter 8 (‘Defences of Incapacity and 

Mental Conditions’, p 375) that the insanity defence is regarded as being extremely narrow and 

in reality only provides a defence for a very few extremely mentally ill people.

In order to satisfy public concerns regarding capital punishment Parliament introduced the 

Homicide Act 1957 which created the partial defences to murder thus enabling the death 

penalty to be evaded in limited circumstances. Diminished Responsibility was amended by 

s52 C&JA 2009 as set out below.

Defi nition of diminished responsibility

Section 2 Homicide Act 1957 (HA 1957):

(1)     A person (‘D’) who kills or is a party to the killing of another is not to be convicted of 

murder if D was suff ering from an abnormality of mental functioning which –

(a) arose from a recognised medical condition,

(b) substantially impaired D’s ability to do one or more of the things mentioned in sub-

section (1A), and

(c) provides an explanation for D’s acts and omissions in doing or being a party to the 

killing.

(1A) Those things are-

(a) to understand the nature of D’s conduct;

(b) to form a rational judgment;

(c) to exercise self-control.

(1B)  For the purposes of subsection (1)(c), an abnormality of mental functioning provides 

an explanation for D’s conduct if it causes, or is a signifi cant contributory factor in 

causing, D to carry out that conduct.

 On a charge of murder, it shall be for the defence to prove that the person charged (1) 

is by virtue of this section not liable to be convicted of murder.

A person who but for this section would be liable, whether as principal or as (2) 

accessory, to be convicted of murder shall be liable instead to be convicted of 

manslaughter.

(1)     A person (‘D’) who kills or is a party to the killing of another is not to be convicted of 

murder if D was suff ering from an abnormality of mental functioning which –

(a) arose from a recognised medical condition,

(b) substantially impaired D’s ability to do one or more of the things mentioned in sub-

section (1A), and

(c) provides an explanation for D’s acts and omissions in doing or being a party to the 

killing.

(1A) Those things are-

(a) to understand the nature of D’s conduct;

(b) to form a rational judgment;

(c) to exercise self-control.

(1B)  For the purposes of subsection (1)(c), an abnormality of mental functioning provides 

an explanation for D’s conduct if it causes, or is a signifi cant contributory factor in 

causing, D to carry out that conduct.

 On a charge of murder, it shall be for the defence to prove that the person charged (1)

is by virtue of this section not liable to be convicted of murder.

A person who but for this section would be liable, whether as principal or as (2) 

accessory, to be convicted of murder shall be liable instead to be convicted of 

manslaughter.
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There are therefore four requirements which the defendant must prove:

An abnormality of mental functioning;• 

which arose from a recognised medical condition;• 

which substantially impaired D’s ability to understand his/her conduct, form a rational • 

judgment or exercise self-control;

which provides an explanation for D’s killing in the sense of being a cause or contributory • 

factor.

Diminished responsibility consisted of a two-part test under the previous law. There had to 

be proof of an abnormality of mind and substantial impairment of mental responsibility for 

the killing. As you can see, this has now become a four-part test.

We will examine each component in turn.

1. Abnormality of mental functioning

An abnormality of mental functioning (s2(1) HA 1957)
The previous law referred to an ‘abnormality of mind’. This term was vague and problem-

atic. Psychiatrists had to testify to the presence of a mental state the formulation of which 

was not linked to a medical defi nition of mental illness. It was not a psychiatric term. There 

was some advantage in a loose defi nition in that it was fl exible enough to include those 

whose mental condition fell short of insanity and who suffered from defects of will as 

opposed to the intellect. But this had been a profound cause of criticism of the defence. 

In addition, the abnormality of mind had to arise from four specifi ed causes: arrested or 

retarded development, any inherent cause, disease or injury. These categories were inter-

preted very widely in practice, from the unendurable anguish of a relative committing a 

mercy killing to the most serious mental disorders suffered by defendants committing hor-

rifi c murders. But in theory, they imposed limits upon the sort of abnormality of mind that 

would satisfy the defence.

The rationale of s52 C&JA 2009 was to confi ne the defence within narrower limits more 

closely related to medical conditions and to clarify the requirement of ‘substantial impairment’ 

Diagram 7.2
Diminished 
responsibility

Abnormality of mental functioning
1.

2. 4.3.
Substantial impairment

of ability to:

Which explains the
killing (ie: is a cause or

contribution)

Exercise self-control
Form a rational

judgment
Understand

conduct

Recognised
medical condition
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of mental ability. Note that the latter requirement replaces ‘substantial impairment of mental 

responsibility’ (see ‘Substantial impairment’, p 305). The word ‘responsibility’ in the title of 

the defence no longer appears in s2.

Therefore, some defendants previously able to use the defence may now be excluded, eg mercy 

killers suffering temporary mental disturbance or children under 18 suffering ‘developmental 

immaturity’. The latter concept was left out of the new reform. The term ‘abnormality of mental 

functioning’ is not intended to represent a change of substance to the previous requirement of 

an ‘abnormality of mind’ but it implies an emphasis on the mental processes spelt out in s2(1). 

However, it must arise from a recognised medical condition, to which we now turn.

2. Recognised medical condition (s2(1)(a))

D will need to adduce psychiatric evidence of an abnormality of mental functioning arising 

from a recognised medical condition, but the court does not necessarily have to accept it 

if there is other evidence which confl icts with and outweighs it. There is no requirement 

that any recognised medical condition should be confi ned to mental disorder. The term will 

include recognised physical, psychiatric and psychological conditions. Some of these require 

explanation:

Medically classifi ed mental disorders
Current classifi catory systems consist of those compiled by the World Health Organisation 

(ICD-10 (2007)) and the American Psychiatric Association (DSM-IV-TR (2000). Therefore, 

schizophrenia, psychosis, psychopathy, organic brain disorder, endogenous depression, 

serious neurotic conditions and emotional disorders, for example, will clearly be covered. 

Reactive conditions (ie those brought on by circumstances) such as depression and anxiety 

were already recognised under the previous concept of ‘abnormality of mind’ and are likely 

to continue to be recognised. In Seers (1984) 79 Cr App R 261, for example, a chronic reac-

tive depression suffered by a man who had killed his wife, was included on the basis that it 

would be regarded as abnormal by a reasonable man in accordance with the ratio of Byrne 

(see ‘Defect of will’, below). It was, however, and it remains the case, that the sort of mild 

emotional stresses and strains of life to which we are all prone are excluded.

The case of Byrne considerably extended the scope of the previous defence by including 

defects of will. Such conditions will undoubtedly continue to be relevant under the new law 

provided they can be medically classifi ed.

Defect of will

R v Byrne ●  [1960] 2 QB 396 COURT OF CRIMINAL APPEAL

The appellant had been sentenced to life imprisonment for strangling a young woman in a 

YMCA hostel whom he had then horrifi cally mutilated. He had admitted the facts but had put 

forward the defence of diminished responsibility and was accordingly guilty of manslaughter 

not murder. The conclusion of three doctors called by the defence was that D was a sexual 

psychopath suffering from an abnormality of mind which arose from a condition of arrested or 

retarded development of mind or inherent causes. Further, he found it diffi cult or impossible 

to control his perverted sexual desires. The doctors found that he was not legally insane but 

his sexual psychopathy could be described as partial insanity. The judge had directed the jury 

to consider a distinction between ‘mental affl iction’ and what was ‘vicious and depraved’.
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In the Court of Appeal, Lord Parker put forward a defi nition of the term abnormality of mind, 

at 403:

‘ “Abnormality of mind”, which has to be contrasted with the time honoured expression in the 
M’Naghten Rules, “defect of reason”, means a state of mind so diff erent from that of ordinary 
human beings that the reasonable man would term it abnormal. It appears to us to be wide 
enough to cover the mind’s activities in all its aspects, not only the perception of physical acts 
and matters and the ability to form a rational judgment whether an act is right or wrong, but 
also the ability to exercise will-power to control physical acts in accordance with that rational 
judgement.’

NOTE

1.   Whether D suffered from an abnormality of mind, in the sense of having diffi culty or an 

inability to control his actions, was to be left to the jury. This will continue to be a question 

for the jury although, of course, they will now need to be satisfi ed of proof of a recognised 

medical condition and not an abnormality of mind. The jury must weigh up all relevant 

evidence such as medical reports, statements and demeanour of the accused. They are 

not bound to accept the medical evidence.

2. The difference between ‘he did not resist the impulse to kill’ and ‘he could not resist it’ 

was incapable of scientifi c proof and should be decided by the jury on the basis of com-

mon sense. This will remain the case.

This case ensured that those suffering from disorders of the will, as opposed to disorders of 

cognition (reason, memory and understanding) would be regarded as only partially respon-

sible for killings and could be sentenced more leniently if appropriate. However, it might be 

thought that the task of the jury here is rather diffi cult.

First, they have to evaluate medical evidence which will invariably be contested, although • 

it was not in Byrne.

Second, they must determine what science cannot, that the reason for the killing was an • 

irresistible as opposed to a resistible impulse.

Third, they will now have to apply the current law as set out in the box above and decide • 

all the issues relating to the existence not only of a recognised medical condition but also 

the other three aspects of the defence.

Disease or injury
This was one of the specifi ed causes of diminished responsibility under the previous law. 

Decided cases (below) will undoubtedly continue to be relevant. An abnormality of mind 

was held to include psychiatric or psychological conditions which were the result of organic 

or physical injury. It could also include alcoholism where brain damage had occurred so as to 

impair judgement and emotional response. But the Northern Irish case of McQuade [2005] 

NICA 2 said that injury included the psychological, as opposed to physical, injury arising 

from sexual abuse because what was crucial was the degree of abnormality and the effect 

on the individual’s mental capacity rather than the type or cause of injury. Exceptionally, 

pre-menstrual tension has been included (Reynolds (1988) 23 April) where after hearing 

psychiatric evidence of pre-menstrual tension and post natal depression, the Crown Court 

‘ “Abnormality of mind”, which has to be contrasted with the time honoured expression in the 
M’Naghten Rules, “defect of reason”, means a state of mind so diff erent from that of ordinary 
human beings that the reasonable man would term it abnormal. It appears to us to be wide 
enough to cover the mind’s activities in all its aspects, not only the perception of physical acts 
and matters and the ability to form a rational judgment whether an act is right or wrong, but 
also the ability to exercise will-power to control physical acts in accordance with that rational 
judgement.’
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acquitted Anne Reynolds of killing her mother and substituted a verdict of manslaughter. 

(See S. Edwards, ‘Mad, bad or pre-menstrual?’ NLJ, 1 July 1988.) Battered woman syndrome 

(BWS) was also included, which might be thought to be a reactive ‘dissociative’ condition, but 

which was recognised in the next case as a disease:

 Battered Woman Syndrome (BWS)

R v Ahluwalia ●  [1992] 4 ALL ER 889 COURT OF APPEAL

D had been married for 10 years to a man who was frequently violent towards her. On the 

night in question she threw petrol in his bedroom and set it alight. He died from severe 

burns six days later. No medical evidence was presented at her trial. At her appeal following 

a murder conviction the court was invited to consider the defence of provocation. [We will 

consider this part of the judgment in the next section on Loss of Control.] However, the 

Court of Appeal considered that she might have had the defence of diminished responsibil-

ity because fresh medical evidence suggested that she was suffering from ‘a major depres-

sive disorder at the material time’. A retrial was therefore ordered and her conviction for 

murder was reduced to manslaughter on the grounds of diminished responsibility.

The implications of this decision for abused women who kill were signifi cant. In effect, it 

became the main defence available to such women who were unable to use either self-

defence or the former defence of provocation. For the former to succeed, the killing must 

have been in response to an imminent threat. For the latter, the killing must have been in a 

heat of the moment reaction to immediate provocation. However, in order to successfully 

claim diminished responsibility these women now have to satisfy a medical diagnosis: that 

they are ‘mad’ not ‘bad’. This may be a frightening and unfair route to justice.

If you look at the victim statistics on cases of diminished responsibility at the end of this 

section, you will see that most are female. This has generated the criticism that the defence 

is being used, in reality, by men who kill out of jealousy or anger rather than an abnormal-

ity of mind, and who are therefore punishing a partner or former partner. The subsequent 

Court of Appeal case of Hobson [1997] EWCA Crim 1317 confi rmed that BWS, having 

been included in the British classifi cation of mental diseases in 1992, was a form of dimin-

ished responsibility. We will return to the plight of battered women who kill in the next 

section on loss of control.

Intoxication
a. Alcoholism (Alcohol Dependency Syndrome)

As we shall see, intoxication is not a defence to most crimes but may be a partial defence to 

crimes of intention (specifi c/ulterior intent), an example of which is murder, provided D lacked 

MR. Where a person under diminished responsibility intentionally kills whilst drunk, will the 

intoxication negate the defence?

Intoxication alone will not be regarded as an abnormality unless it has resulted in alcohol 

dependency syndrome causing brain damage. The case below held that where the drinking 

is involuntary or the craving is irresistible the defence might apply:

R v Tandy ●  (1988) 87 CR APP R 45 COURT OF APPEAL

A woman killed her 11-year-old daughter shortly after the daughter’s revelation that she 

was being sexually abused. Mrs. Tandy suspected the abuser to be her husband, the child’s 
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 step-father. She was alcoholic and on the day in question consumed almost one bottle of 

vodka. She was convicted of murder, the jury being satisfi ed that she had formed the intent 

to kill. She appealed on the basis that her alcoholism should have provided a defence of 

diminished responsibility.

It was held that before alcoholism could come within s2:

it needed to have reached the level at which her brain had been injured by repeated • 

intoxication so as to produce gross impairment of judgement and emotional 

responses;

it would need to be involuntary so that she could not resist the impulse to drink. The fi rst • 

drink of the day would need to be irresistible.

This appeared to set a harder test than that laid down by s2 which did not require complete 

loss of control or responsibility. Tandy has recently been criticised by the House of Lords as 

being too rigid and that diminished responsibility might include some instances of voluntary 

alcohol consumption (see Stewart, ‘Excess alcohol as one of the factors for killing’, p 303).

The CA held in Dowds [2012] EWCA Crim 281 that temporary, voluntary acute intoxication 

did not give rise to the defence.

b.  Excess alcohol as one of the factors for killing

Where D is suffering from diminished responsibility and kills whilst drunk, although he is not 

an alcoholic, the former position was that the jury would be directed to ignore the effect of 

the alcohol and ask whether the other factors were serious enough to amount to an abnor-

mality of mind and a substantial impairment of responsibility: Atkinson [1985] Crim LR 314 

and Egan [1993] Crim LR 131.

The position changed in the following case:

R v Dietschmann ●  [2003] UKHL 10 HOUSE OF LORDS

D had had a relationship with his aunt, a drug addict, who had died leaving him her watch. 

After her death he began to drink heavily and because of depression was prescribed anti-

depressants and sleeping tablets. He got into a drunken dispute one night with a friend 

whom he accused of breaking the watch. He began to punch and stamp on his head whilst 

the friend was on the fl oor. By the time police arrived, the friend was dead. D admitted kick-

ing him but denied an intention to kill and pleaded diminished responsibility. At his trial two 

psychiatric experts had given evidence that the abnormality was ‘an adjustment disorder’ 

which was described as an unusually severe grief reaction to the death of the aunt. The judge 

gave the Atkinson direction. D was convicted and appealed to the House of Lords on the fol-

lowing certifi ed question:

‘(1) Does a defendant seeking to prove a defence of diminished responsibility . . . in a case 
where he had taken drink prior to killing V, have to show that if he had not taken drink

(a) he would have killed as he in fact did; and

(b) he would have been under diminished responsibility when he did so?

(2) If not, what direction ought to be given to a jury as to the approach to be taken to self-
induced intoxication which was present at the material time in conjunction with an abnormal-
ity of mind which falls within s2(1) of the 1957 Act?’

‘(1) Does a defendant seeking to prove a defence of diminished responsibility . . . in a case 
where he had taken drink prior to killing V, have to show that if he had not taken drink

(a) he would have killed as he in fact did; and

(b) he would have been under diminished responsibility when he did so?

(2) If not, what direction ought to be given to a jury as to the approach to be taken to self-
induced intoxication which was present at the material time in conjunction with an abnormal-
ity of mind which falls within s2(1) of the 1957 Act?’
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Lord Hutton:

‘The policy of the criminal law in respect of persons suff ering from mental abnormality is to be 
found in the words of section 2 . . . [A] brain-damaged person who is intoxicated and who com-
mits a killing is not in the same position as a person who is intoxicated, but not brain-damaged, 
and who commits a killing . . . I consider that the jury should be directed along the following 
lines:

“Assuming that the defence has established that D was suff ering from mental abnor-
mality as described in section 2, the important question is: did that abnormality sub-
stantially impair his mental responsibility for his acts in doing the killing? [Author’s 
comment: Note that the previous concepts of abnormality of mind and substantial 
impairment of responsibility referred to here no longer apply.] You know that before 
he carried out the killing D had had a lot to drink. Drink cannot be taken into account 
as something which contributed to his mental abnormality and to any impairment of 
mental responsibility arising from that abnormality. But you may take the view that 
both D’s mental abnormality and drink played a part in impairing his mental responsi-
bility of the killing and that he might not have killed if he had not taken drink. If you take 
that view, then the question for you to decide if this: has D satisfi ed you that, despite 
the drink, his mental abnormality substantially impaired his mental responsibility for 
his fatal acts, or has he failed to satisfy you of that? If he has satisfi ed you of that, you 
will fi nd him not guilty of murder but you may fi nd him guilty of manslaughter.” ’

The test put forward by this case presented the jury with a task barely less diffi cult than previ-

ous law. Whereas Atkinson required the jury to consider whether D’s underlying diffi culties 

other than alcohol amounted to an abnormality of mind, Dietschmann required them to con-

sider whether D’s mental responsibility was impaired by the abnormality ignoring the drink. 

Note that the test has now become one of ‘substantial impairment of ability’ to do any of the 

three things set out in s2(1A) HA 1957.

This might be just as diffi cult for a jury, or indeed, anyone to answer as the previous test. 

However, it was clear that the focus was to be on the underlying medical condition and not 

the intoxication.

Following Dietschmann, it was held in Wood [2008] EWCA Crim 1305 that alcoholism (alco-

hol dependency syndrome) short of brain damage could amount to an abnormality of mind 

depending on the extent and nature of the illness, although voluntary intoxication could 

never do so. Remember that Tandy had held that drinking needed to have caused brain dam-

age or be involuntary or irresistible. Therefore, although alcoholism leading to brain damage 

was more likely to amount to an abnormality of mind induced by disease or illness, alcoholism 

short of brain damage could also do so depending on the extent and nature of the illness. If 

it did, the jury then had to exclude any voluntary consumption of alcohol when considering 

whether there had been a substantial impairment of responsibility. This would not be a very 

easy or satisfactory task for a jury.

The Court of Appeal reconsidered mixed voluntary and involuntary intoxication in R v Stewart 

(James) [2009] EWCA Crim 593 where Tandy and Wood were held to be too rigid.

‘The appellant, who suff ered from alcohol dependency syndrome, and the deceased, Ian 
Liddle, were sleeping rough in the area of Marble Arch in London. Both men and others had 

‘The policy of the criminal law in respect of persons suff ering from mental abnormality is to be
found in the words of section 2 . . . [A] brain-damaged person who is intoxicated and who com-
mits a killing is not in the same position as a person who is intoxicated, but not brain-damaged,
and who commits a killing . . . I consider that the jury should be directed along the following
lines:

“Assuming that the defence has established that D was suff ering from mental abnor-
mality as described in section 2, the important question is: did that abnormality sub-
stantially impair his mental responsibility for his acts in doing the killing? [Author’s 
comment: Note that the previous concepts of abnormality of mind and substantial 
impairment of responsibility referred to here no longer apply.] You know that before 
he carried out the killing D had had a lot to drink. Drink cannot be taken into account 
as something which contributed to his mental abnormality and to any impairment of 
mental responsibility arising from that abnormality. But you may take the view that 
both D’s mental abnormality and drink played a part in impairing his mental responsi-
bility of the killing and that he might not have killed if he had not taken drink. If you take 
that view, then the question for you to decide if this: has D satisfi ed you that, despite 
the drink, his mental abnormality substantially impaired his mental responsibility for 
his fatal acts, or has he failed to satisfy you of that? If he has satisfi ed you of that, you 
will fi nd him not guilty of murder but you may fi nd him guilty of manslaughter.” ’

‘The appellant, who suff ered from alcohol dependency syndrome, and the deceased, Ian
Liddle, were sleeping rough in the area of Marble Arch in London. Both men and others had
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been drinking heavily, and were all severely intoxicated. Minor trouble developed in the 
early evening between the deceased and another man, but at some point the deceased 
turned his attention towards the appellant and struck him, causing a laceration across his 
nose and bleeding under his eye. Much later that night the appellant attacked the deceased 
with extreme violence causing fatal injuries. There were numerous blunt force impacts as 
well as injuries to the deceased’s head and neck caused by a sharp jagged object, prob-
ably glass. His body was found slumped in some flower beds in the early hours. The cause 
of death was brain damage and blood loss. The appellant had been drinking for about 10 
days continuously and had drunk particularly heavily on the day of the attack which was 
his birthday.’

Lord Judge LCJ:

‘Whether or not brain damage is discernible, alcohol dependency syndrome is a disease 
(ICD10) or disorder of the mind (DSM-IV-TR). It is not excluded from the operation of section 
2 of the Homicide Act 1957. If the defence of diminished responsibility is to operate accord-
ing to its statutory structure, the law must take account of advances in medical knowledge. 
Nevertheless, when the issue arises, it must be addressed in the context of a further princi-
ple, that the voluntary consumption of alcohol, and the defendant’s voluntary intoxication, 
does not provide a defence to murder, although it may, in an extreme case, bear on the ques-
tion of the defendant’s intent (R v Sheehan and Moore [1974] 60 CAR 208]. These principles 
have to be reconciled. . . . 
With these considerations in mind we have re-examined paragraph 41 of the judgment in 
Wood, and in particular the sentence which reads “ . . . the jury should focus exclusively on the 
eff ect of alcohol consumed by the defendant as a direct result of his illness or disease and 
ignore the eff ect of any alcohol consumed voluntarily”. Taken with the references to “volun-
tary” drinking later in this paragraph, we accept that the clause, “ . . . and ignore the eff ect of 
any alcohol consumed voluntarily” may appear to require the jury to “separate out” (to use Mr 
Richardson’s words) each and every drink consumed by the defendant and decide whether it 
was taken voluntary or involuntarily. As he argues, that would be unrealistic, when, at some 
levels of severity what may appear to be “voluntary” drinking may be inseparable from the 
defendant’s underlying syndrome. . . . ’

The CA set out new guidelines for diminished responsibility and alcohol dependency syn-

drome which might also include some episodes of voluntary intoxication:

 Was D suffering from an abnormality of mind [remember: the relevant term now is ‘a (1) 

recognised medical condition’]? The nature and extent of the syndrome would need to 

be considered as well as whether the drinking before the killing was the involuntary result 

of an irresistible craving.

Was the abnormality [recognised medical condition] caused by disease or illness?(2) 

Was D’s mental responsibility [remember: the relevant requirement is now for substan-(3) 

tial impairment of ability to do any of the three things in s2(1A) 1957 Act] substantially 

impaired? This would involve consideration of the distinction between a failure to resist 

the impulse to drink and inability to do so.

The decision will be one for the jury on the basis of all the evidence, especially the drinking on 

the days leading up to the killing and on the day of the killing itself, taking into account whether 

D was able to make sensible and rational decisions on every day matters at the relevant time.

been drinking heavily, and were all severely intoxicated. Minor trouble developed in the 
early evening between the deceased and another man, but at some point the deceased 
turned his attention towards the appellant and struck him, causing a laceration across his 
nose and bleeding under his eye. Much later that night the appellant attacked the deceased 
with extreme violence causing fatal injuries. There were numerous blunt force impacts as 
well as injuries to the deceased’s head and neck caused by a sharp jagged object, prob-
ably glass. His body was found slumped in some flower beds in the early hours. The cause 
of death was brain damage and blood loss. The appellant had been drinking for about 10 
days continuously and had drunk particularly heavily on the day of the attack which was 
his birthday.’

‘Whether or not brain damage is discernible, alcohol dependency syndrome is a disease 
(ICD10) or disorder of the mind (DSM-IV-TR). It is not excluded from the operation of section 
2 of the Homicide Act 1957. If the defence of diminished responsibility is to operate accord-
ing to its statutory structure, the law must take account of advances in medical knowledge. 
Nevertheless, when the issue arises, it must be addressed in the context of a further princi-
ple, that the voluntary consumption of alcohol, and the defendant’s voluntary intoxication, 
does not provide a defence to murder, although it may, in an extreme case, bear on the ques-
tion of the defendant’s intent (R v Sheehan and Moore [1974] 60 CAR 208]. These principles 
have to be reconciled. . . . 
With these considerations in mind we have re-examined paragraph 41 of the judgment in 
Wood, and in particular the sentence which reads “ . . . the jury should focus exclusively on the 
eff ect of alcohol consumed by the defendant as a direct result of his illness or disease and 
ignore the eff ect of any alcohol consumed voluntarily”. Taken with the references to “volun-
tary” drinking later in this paragraph, we accept that the clause, “ . . . and ignore the eff ect of 
any alcohol consumed voluntarily” may appear to require the jury to “separate out” (to use Mr 
Richardson’s words) each and every drink consumed by the defendant and decide whether it 
was taken voluntary or involuntarily. As he argues, that would be unrealistic, when, at some 
levels of severity what may appear to be “voluntary” drinking may be inseparable from the 
defendant’s underlying syndrome. . . . ’
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Other recognised medical conditions will include Asperger’s Syndrome (Jama [2004] EWCA 

Crim 960) and acute jealousy in the form of Othello Syndrome defi ned as ‘morbid jealousy’ 

(Vinagre [1979] 69 Cr App R 104).

Physical conditions
Physical conditions such as epilepsy (Campbell [1997] Crim LR 495), sleepwalking and diabe-

tes, all of which have the capacity to affect mental ability, are recognised medical conditions 

for the purposes of diminished responsibility.

You might consider that the term ‘recognised medical condition’ actually appears to be quite 

wide in view of the above. It is thought, however, that it will exclude certain types of men-

tal conditions previously included within the defence, particularly developmental and emo-

tional immaturity and low intelligence (R.D. Mackay ‘The New Diminished Responsibility Plea’ 

[2010] Crim LR 290).

3.  Which substantially impaired D’s ability to: understand his/her 
conduct; form a rational judgment; or exercise  
self-control

 Substantial impairment (s2(1)(b))
The jury must determine this next requirement of the defence. The abnormality of mental 

functioning must substantially impair D’s mental abilities in any of three specifi c ways. They 

are much clearer but also narrower than the previous law which required a ‘substantial impair-

ment of mental responsibility’. This was a vague term implying somewhat less than full moral 

responsibility for the killing. For example, it allowed fl exibility in relation to mercy killers suffer-

ing unendurable distress who killed on compassionate grounds. This may no longer be possible. 

The law is now quite specifi c as to which mental abilities must be ‘substantially impaired’.

‘Substantial’ impairment continues to mean ‘less than total, more than trivial’ as under the 

previous law (Lloyd [1967] 1 QB 175 as confi rmed by Brown (Robert) [2011] EWCA Crim 2796). 

One might be suffering from a recognised medical condition and kill but that does not auto-

matically mean that the defence should succeed. It is only where that condition substantially 

impairs D’s abilities that s2 is satisfi ed. An example would be Khan (Dawood) [2009] EWCA 

Crim 2015, decided before the C&JA 2009, where, despite uncontested evidence of a mental 

illness, D was convicted of murder on the grounds that there was no substantial impairment of 

mental responsibility. D was schizophrenic and had bludgeoned V to death. The CA held that 

the jury must determine the degree to which the accused comprehended the physical acts he 

was doing, and the degree to which he had, at that time, any power to exercise control over 

his actions. Here, they were presumably not satisfi ed that responsibility had been impaired to 

a substantial enough degree.

The argument that the term ‘substantial’ lacked legal certainty as required by Article 7 ECHR 

was rejected by the Court of Appeal in Ramchurch [2010] EWCA Crim 194. D planned to kill 

his wife’s lover. Having made an appointment to see him, he strangled him and dumped his 

body. Both psychiatrists at his trial agreed that he was suffering from a depressive disorder. 

However, they disagreed as to whether D’s mental responsibility was substantially impaired. 

The issue was left for the jury which convicted upon being directed by the judge as to the 

meaning of the word ‘substantial’. D appealed. The Court of Appeal held that ‘substantially’ 

was an ordinary English word. The Concise Oxford Dictionary defi ned it as ‘of real impor-

tance’ and ‘having substance’. D’s mental responsibility for his actions did not need to be so 

grossly impaired as to be extinguished.
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A few points need to be made about each of the three abilities:

a. understand his/her conduct (s2(1A)(a))

As we will see in Chapter 8 (‘Insanity’, p 378), this test of substantially impaired ability is simi-

lar to the test for insanity where D needs to prove that he suffers from a disease of the mind 

and did not know the nature and quality of the act he was doing or did not know that it was 

wrong (M’Naghten Rules 1843). The specifi ed causes of an abnormality of mind as previously 

required were always inclusive of and wider than insanity, particularly in respect of defects 

of will, and this will continue to be the case. Note though that both include physical diseases 

(see ‘How is diminished responsibility different from insanity?’, p 307).

b. form a rational judgment (s 2(1A)(b))

Unless this concept is widely interpreted, it risks excluding those whose perception of real-

ity is distorted by their mental disorder but whose ability to exercise self-control or to form 

a rational judgment are not substantially impaired. People with personality disorders may 

therefore fall outside of the defence.

c. exercise self-control (s 2(1A)(c))

As we will see below, a person who kills through a loss of control, having been seriously 

provoked, may be able to use an alternative partial defence of ‘loss of control’, formerly 

called ‘provocation’. The difference between the defence of loss of control and diminished 

responsibility is that the latter requires proof of a recognised medical condition as we 

have seen. Some defendants under the previous law, notably women suffering from BWS, 

would rely on both defences at their murder trials. Thus, weaknesses in one defence or 

the other would not necessarily be so crucial. It is thought that the possibility of running 

both defences together is now reduced given the more limited defi nition of diminished 

responsibility.

Which provides an explanation for D’s acts and omissions in doing or 
being a party to the killing (s2(1)(c))

The abnormality of mental functioning will provide an explanation for the killing if it causes, 

or is a signifi cant contributory factor in causing D’s conduct (s2(1B) HA 1957). There was no 

such requirement under the previous law. Responsibility was likely to be regarded as impaired 

simply on the basis of a medical diagnosis alone.

The government’s intention behind this new provision was to rule out cases of ‘random coin-

cidence’, ie where there is no connection between the abnormality and the killing. However, 

if D can prove that his abnormality of mental functioning was due to a recognised medical 

condition which did substantially impair his ability to do one of the three specifi ed things in 

s2(1A) then it might be thought that any further enquiry into causation would be unnecessary. 

Insanity does not require a specifi c causal connection between D’s disease of the mind and his 

conduct. This extra requirement may therefore impose another limitation upon the defence.

A defendant with an abnormality of mental functioning who kills is less morally deserving of 

punishment than one with normal mental powers. Ultimately, the question the jury will ask 

themselves is whether it is right in all the circumstances to convict such a person of murder. 

Juries will apply common sense but verdicts may vary. Greater sympathy may be extended to 

one with milder mental conditions whose crime is viewed with compassion. On the other hand, 

brutal killings committed by severely ill defendants may continue to be met with hostility. The 
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case of Peter Sutcliffe, the Yorkshire Ripper, is an example. He was charged with the murder of 

13 prostitutes in the North of England in the 1980s. There was medical evidence that he suf-

fered from an abnormality of mind which the prosecution was initially prepared to accept in 

the form of a plea of guilty to manslaughter on the basis of diminished responsibility. However, 

this was refused by the judge who ordered the trial to proceed. The defence was then suc-

cessfully contested by the prosecution with the result that Peter Sutcliffe was convicted of the 

13 murders.

thinking point 7.1

Consider whether the following fall within the defi nition of s2:

1. A has been physically and mentally abused for several months by her husband B. She has 

become extremely depressed. One night she stabs and kills B.

2. A hears voices which tell him to kill his neighbours. A does so.

3. A becomes depressed when his girlfriend, B, leaves him for another man. After one 

week, A kills B.

4. A suffers from a depressive condition causing him to become aggressive. He gets into 

an argument with B over some tools which he accuses B of having stolen. The argument 

becomes heated and A stabs and kills B.

5. A’s terminally ill wife has suffered great pain and discomfort for a prolonged period. A 

has become depressed and kills his wife by suffocation.

Burden of proof

One signifi cant feature of this defence is that there is a legal burden of proof on D to prove 

the defence on a balance of probabilities. The only other defence where this occurs is 

insanity. With diminished responsibility, psychiatric reports must be presented to the court 

on behalf of D testifying to a relevant abnormality of mental functioning. The justifi cation 

for this is that the medical matters relied upon by D relating to his state of mind are solely 

within his own knowledge and can only be investigated with his cooperation. This is an 

anomaly however for no other defence, apart from insanity, needs to be proved and the 

same observation could be made in their direction too. Ordinarily, D merely has to produce 

some evidence of a defence which the prosecution must disprove beyond all reasonable 

doubt.

The ECHR
This reversal of the burden of proof might be thought to contravene Article 6(2) of the ECHR, 

which guarantees the presumption of innocence and the imposition of a burden of proof 

upon the prosecution. However, the Court of Appeal in R v Ali; R v Jordan [2001] 2 WLR 211 

held that there is no contradiction with Article 6(2) because a person charged with murder is 

not required to prove anything unless he seeks to rely on diminished responsibility and this, 

since it is a defence, is to his benefi t.

How is diminished responsibility diff erent from insanity?

Section 2 does not include the term ‘diminished responsibility’. Instead it refers to ‘abnormal-

ity of mental functioning’, ‘recognised medical condition’ and ‘substantially impaired ability’. 

thinking point 7.1

Consider whether the following fall within the defi nition of s2:

1. A has been physically and mentally abused for several months by her husband B. She has 

become extremely depressed. One night she stabs and kills B.

2. A hears voices which tell him to kill his neighbours. A does so.

3. A becomes depressed when his girlfriend, B, leaves him for another man. After one 

week, A kills B.

4. A suffers from a depressive condition causing him to become aggressive. He gets into 

an argument with B over some tools which he accuses B of having stolen. The argument 

becomes heated and A stabs and kills B.

5. A’s terminally ill wife has suffered great pain and discomfort for a prolonged period. A 

has become depressed and kills his wife by suffocation.
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There is therefore the possibility of overlap with insanity which, as we shall see, is based on a 

disease of the mind and a defect of reason.

Insanity, defi ned in the M’Naghten Rules 1843, will only apply to mental disorder which is 

serious enough to deprive D of either:

knowledge of the nature and quality of his actions; or• 

knowledge that what he had done was wrong.• 

It is distinguished from diminished responsibility in that the insanity defence is concerned 

with the intellectual or cognitive faculties of memory, reason and understanding. If D is able 

to appreciate the physical act and/or knows that it is wrong, the fact that he is unable to 

control the impulse to do it is irrelevant.

Diminished responsibility is not concerned with knowledge or cognition but with all types of 

mental disorder. D may know that he is killing a person but be unable to control the impulse 

to do it or suffer from some other volitional disorder.

Insanity is a general defence applying to any crime. Diminished responsibility, on the other 

hand, only applies to murder.

Where D has raised diminished responsibility, the prosecution may put forward available evi-

dence of insanity under s6 Criminal Procedure (Insanity) Act 1964. If the prosecution wish to 

assert that D is insane they must prove it beyond all reasonable doubt. Where D pleads insan-

ity, the prosecution may also assert that he is suffering from diminished responsibility and 

will need to prove this again to the higher standard. If no argument relating to diminished 

responsibility is raised by the defence and the judge considers it appropriate to do so, he may 

raise the issue with defence counsel.

The defence in context

Home Offi ce research statistics reveal a decline in the use of the diminished responsibility plea 

from 109 in 1979 to 27 in 2007/8 (K. Coleman, Homicides, Firearm Offences and Intimate 

Violence 2008–9 (London: HO Statistical Bulletin 01/10, Table 1.08)).

In the period from 1997–2001 diminished responsibility was raised as a defence in 157 mur-

der trials. Of interest are the following facts:

most defendants were male (81.5 per cent);• 

51.6 per cent of victims were female, the vast majority of victims were known to the accused, • 

most of whom were killed by a current or former lover/partner (confi rming national and 

international data that women are most at risk from being killed by a partner);

the most frequent mental disorders were: schizophrenia, personality disorder, psychosis, • 

depression with a range of less serious conditions appearing less frequently;

the defence rarely needs to be proved in court, because in approximately 77 per cent • 

of cases the prosecution will accept a plea of guilty to manslaughter on the basis of 

diminished responsibility: (Professor R.D. Mackay for the Law Commission Report ‘Partial 

Defences to Murder’ (2004) for the period 1997–2001). However, it is likely that the more 

limited scope of the amended defence will result in more contested trials. The prosecu-

tion may not wish to accept a plea of diminished responsibility given its narrower, medical 

defi nition. 
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There are two diffi culties of a defended trial. One arises from the fact that our legal sys-

tem is based on an adversarial model. In a contested trial, each side may rely on their own 

expert and it is not unknown for legal teams to ‘shop around’ for an expert who will say 

whatever is required to advance the party’s case. The other stems from the role that a jury 

must perform: in order to assess whether D is suffering from an abnormality of mental 

functioning, it is they who must evaluate the expert evidence on abnormality. Where there 

is a confl ict between experts on each side, the jury must choose between them. How is a 

jury to know which expert testimony is more authoritative? On what basis will a jury then 

decide? Juries do not give reasons for their verdicts and it is not possible to know why 

they might decide one way or the other. Evidence suggests that contested trials are more 

likely to result in a murder conviction. The amendments may therefore contribute to the 

fall in use of the defence (R.D. MacKay, ‘The Diminished Responsibility Plea in Operation 

– An Empirical Study’, App 2, Law Com, Final Report, ‘Partial Defences to Murder’, 2004, 

para 21.)

Conclusion

The reforms put forward by s52 Coroners and Justice Act 2009, now incorporated into s2 HA 

1957, were the culmination of several reviews of the defence. Diminished responsibility was 

fi rst criticised by the Butler Committee in its Report of the Committee on Mentally Abnormal 

Offenders (Cmnd 6244 (1975)). It considered that the term ‘mental responsibility’ created 

diffi culties for doctors and jurors for it meant either moral or legal responsibility not a clinical 

fact, yet doctors were being asked to testify to this. There were also problems with the word 

‘substantial’ because it was diffi cult to see how or why ability to conform to the law can be 

measured. It had recommended that the mandatory life sentence for murder be abolished so 

that the judge could refl ect culpability when sentencing for murder but preferred in the end 

to recommend revising the defence.

Read the following extract from S. Dell, ‘Diminished Responsibility Reconsidered’ [1982] Crim 

LR 809 at 813 regarding a study of the defence:

‘[T]here was disagreement between doctors on the issue of diminished responsibility in no 
more than 13 per cent of the cases in which the defence was raised. In about half of the cases 
where there was disagreement, it arose because one of the doctors considered that there was 
no abnormality of mind. In the other half, there was agreement as to the presence of some 
mental abnormality, but disagreement as to whether it substantially impaired the off ender’s 
mental responsibility.

These two types of disagreement raise diff erent issues. The presence or absence of mental 
abnormality is a technical psychiatric question, and one on which doctors as experts could on 
occasion be expected to disagree. In the main their disagreements occurred in relation to the 
milder cases of mental illness and personality disorder, where there was room for debate on 
the question of where normality ceases and abnormality begins.

The second area of disagreement – whether mental responsibility was or was not impaired 
– raises different issues. The Butler Committee pointed out that mental responsibility in 
the context of section 2 is not a clinical matter on which doctors have expertise, but a 
legal or a moral question. Glanville Williams has persuasively argued that it cannot sen-
sibly be regarded as a question of law: it is really a moral one. But although the presence 

‘[T]here was disagreement between doctors on the issue of diminished responsibility in no
more than 13 per cent of the cases in which the defence was raised. In about half of the cases
where there was disagreement, it arose because one of the doctors considered that there was
no abnormality of mind. In the other half, there was agreement as to the presence of some
mental abnormality, but disagreement as to whether it substantially impaired the off ender’s
mental responsibility.

These two types of disagreement raise diff erent issues. The presence or absence of mental
abnormality is a technical psychiatric question, and one on which doctors as experts could on
occasion be expected to disagree. In the main their disagreements occurred in relation to the
milder cases of mental illness and personality disorder, where there was room for debate on
the question of where normality ceases and abnormality begins.

The second area of disagreement – whether mental responsibility was or was not impaired
– raises different issues. The Butler Committee pointed out that mental responsibility in
the context of section 2 is not a clinical matter on which doctors have expertise, but a
legal or a moral question. Glanville Williams has persuasively argued that it cannot sen-
sibly be regarded as a question of law: it is really a moral one. But although the presence
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and in half the cases where they disagreed with each other on the issue of diminished 
responsibility, it was on the moral and not the psychiatric aspects of the case that they 
disagreed.’

The defence more recently featured in two Law Commission Reports: ‘Partial Defences to 

Murder’ (Law Com No 290, 2004) and ‘Murder, Manslaughter and Infanticide’ (Law Com 

No 304, 2006).

The 2004 Law Commission Report acknowledged that the partial defences to murder owe 

their existence solely to the mandatory life sentence for murder. Consideration was given to 

merging diminished responsibility and provocation but was rejected. The current reforms 

owe much to the 2006 Law Commission report except that the Law Commission specifi cally 

included in the defi nition of abnormality of mental functioning ‘developmental immaturity 

in a defendant under the age of 18’ alongside the need for a recognised medical condition. 

There was no requirement that D’s mental condition be a cause of the killing. The amended 

defence of diminished responsibility is therefore undoubtedly narrower than it was but the 

vagueness surrounding its former requirements have been improved. The requirements of 

a medical condition and substantial impairment of ability are more capable of scientifi c 

assessment. Fears surrounding its new limitations depend upon how it will be interpreted 

in practice. If use of the defence continues to fall, and this is likely given its narrower scope 

which could make it more diffi cult to prove, more defendants will be convicted of murder.

Diminished responsibility is:

a partial defence to murder;• 

where successful, reduces the conviction to voluntary manslaughter (s2(3) HA • 

1957).

Under s2 Homicide Act 1957 diminished responsibility consists of:

an abnormality of mental functioning;• 

a recognised medical condition;• 

substantial impairment of D’s ability to do any of the three things specifi ed in s2(1)(b): • 

understand the nature of D’s conduct;

– form a rational judgment;

– exercise self-control;

an explanation that the abnormality of mental functioning caused, or was a signifi -• 

cant contributory factor, in causing D’s conduct.

7.1.3   Loss of Control

Sections 54 and 55 of the C&JA 2009 abolish provocation and replace it by a new partial 

defence of ‘loss of control’. The previous defence of provocation provided a partial defence 

to intentional murder resulting in a conviction of voluntary manslaughter.

or absence of mental responsibility is not a medical matter, doctors grapple with it: 
and in half the cases where they disagreed with each other on the issue of diminished 
responsibility, it was on the moral and not the psychiatric aspects of the case that they 
disagreed.’

Diminished responsibility is:

a partial defence to murder;• 

where successful, reduces the conviction to voluntary manslaughter (s2(3) HA•

1957).

Under s2 Homicide Act 1957 diminished responsibility consists of:

an abnormality of mental functioning;• 

a recognised medical condition;• 

substantial impairment of D’s ability to do any of the three things specifi ed in s2(1)(b):• 

understand the nature of D’s conduct;

– form a rational judgment;

– exercise self-control;

an explanation that the abnormality of mental functioning caused, or was a signifi -• 

cant contributory factor, in causing D’s conduct.

section
summary
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Duffy [1949] 1 All ER 932—subjective test: sudden and temporary loss of self-control;

Camplin [1978] 2 All ER 168—objective ‘reasonable man’ test: age, sex and ‘other’ charac-

teristics relevant to the gravity of the provocation are relevant;

Morhall [1995] 3 All ER 659—‘other’ (mental) characteristics, e.g. glue-sniffi ng: only rel-

evant if the target of the provocation;

Morgan Smith [2000] 4 All ER 289—mental characteristics need not be related to the 

gravity of the provocation;

Holley [2005] UKPC 23—confi rmation of Morhall and rejection of Morgan Smith.

Introduction

This defence, along with diminished responsibility, is a partial defence to murder and is 

unique to that offence. A successful plea of either diminished responsibility or loss of control 

will reduce the murder conviction to one of voluntary manslaughter. Loss of control is not a 

defence to any other crime. If a defendant wishes to allege that any crime other than mur-

der was committed under provocation, the circumstances may form the basis of a plea in 

mitigation of sentence but cannot provide a defence. We saw with diminished responsibility 

that the onus of proving it was on D on a balance of probabilities. This is not so with loss of 

control. D must adduce some evidence of loss of control but need satisfy no legal burden of 

proof in that respect. It will then be up to the prosecution to disprove the defence beyond 

all reasonable doubt.

Provocation was a concession to human frailty and provided a partial defence to ‘heat of the 

moment’ intentional killings committed through moral outrage or indignation.

The rationale of the old defence, stated by A. Ashworth in ‘The Doctrine of Provocation’ 

[1976] CLJ 292, remains true of the new:

‘Provocation mitigates moral culpability to the extent that a person acted in a less-than-fully-
controlled manner in circumstances in which there was reasonable justifi cation for him to feel 
aggrieved at the conduct of another.’

Historically, the defence developed in the typical scenario of a husband murdering upon 

fi nding his wife in the act of adultery or his son being sexually abused. The husband’s 

self-control would have been pushed beyond reasonable limits thus partially justifying 

the murder since V was thought to bear some responsibility for her own death. However, 

it was recognised that the defence could be invoked to excuse rather than justify a kill-

ing in a much wider range of provocative conduct which did not necessarily need to 

be unlawful. Some argued that in reality the effect of the defence, by concentrating 

on D’s behaviour, was to reduce D’s responsibility for the killing, much like diminished 

responsibility.

There was a great deal of criticism of this defence because it developed in such a way as 

to justify or excuse male killings of women through anger on the basis of little evidence 

of provocation. Women who killed men were largely excluded. Such discrimination was 

unacknowledged by the legal system until comparatively recently. The fundamental 

flaw in the defence was that it excluded people who: killed through fear or desper-

ation, those who experienced a delayed reaction to provocation, or killings involving 

the use of a weapon. The law had become so complex and technical that it was virtually 

Duffy [1949] 1 All ER 932—subjective test: sudden and temporary loss of self-control;

Camplin [1978] 2 All ER 168—objective ‘reasonable man’ test: age, sex and ‘other’ charac-

teristics relevant to the gravity of the provocation are relevant;

Morhall [1995] 3 All ER 659—‘other’ (mental) characteristics, e.g. glue-sniffi ng: only rel-

evant if the target of the provocation;

Morgan Smith [2000] 4 All ER 289—mental characteristics need not be related to the 

gravity of the provocation;

Holley [2005] UKPC 23—confi rmation of Morhall and rejection of Morgan Smith.

key
cases

‘Provocation mitigates moral culpability to the extent that a person acted in a less-than-fully-
controlled manner in circumstances in which there was reasonable justifi cation for him to feel
aggrieved at the conduct of another.’
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unintelligible to a jury, anachronistic and lacking in moral validity. The Law Commission’s 

final report on ‘Murder, Manslaughter and Infanticide’ (2006) contained recommenda-

tions for reform of provocation. The defence was abolished by ss 54 and 55 C&JA 2009 

and replaced by the new partial defence of ‘loss of control’. It came into effect on 4 

October 2010.

Context: abused women who kill

Around 120 women are killed by violent partners each year, approximately two per week. 

The British Crime Survey in 2004 found that 50 per cent of all adult women experienced 

domestic violence, sexual assault or stalking (www.homeoffi ce.gov.uk/rds). The corre-

sponding fi gure for 2009/2010 was 29 per cent. In 2005, 93.75 per cent of female victims 

were killed by a current or former sexual partner, compared to 19.1 per cent of male vic-

tims (Law Commission Report ‘Partial Defences to Murder’ (2005) (App. A, Table 5)). The 

corresponding fi gures for 2009/2010 were 54 per cent and 5 per cent (Supplementary 

Vol 2 to Crime in England & Wales 2009/10). For the previous defence of provocation 

to succeed, as we shall see, there had to be a ‘heat of the moment’ killing involving a 

spontaneous reaction. There is research to suggest that women do not typically respond 

to violent provocation with an immediate angry, physical retaliation. They lack not only 

the strength but also the psychological make-up. Women defendants who kill violent 

partners after a time lapse or with a weapon were thus unable to fulfi l the requirements 

of the defence.

In addition, abused women may well have sustained psychological damage resulting in ‘bat-

tered woman syndrome’ (BWS): a form of post-traumatic stress disorder leading to a condi-

tion of learned helplessness, low self-esteem, anxiety, depression, fear and isolation. The 

killing is a response not only to prolonged domestic violence but a fearful attempt to avoid 

future violence. The term BWS itself may reinforce a gender stereotype of seeing abused 

women as passive victims and is thus not without its disadvantages. The point is, however, 

that such women who kill do so through fear whereas provocation required evidence of loss 

of self-control and anger. The assumption that provocation was gender-neutral was one that 

lacked a great deal of analysis until recent Law Commission reports culminating in its aboli-

tion by the C&JA 2009.

The more appropriate defence for battered women would be self-defence but this is unavail-

able unless the killing is a reasonable response to an imminent threat which will not apply 

where D has delayed before killing or where the killing may be seen as a disproportional 

response to provocation.

The new defence of loss of control now accommodates abused women who kill through fear 

of violence and it therefore attempts to overcome many of the problems outlined above.

Defi nition of the defence

Defi nition• 

What amounts to loss of control?• 

The qualifying trigger • 

The objective test.• 

www.homeoffice.gov.uk/rds
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S54 C&JA 2009:- Partial defence to murder: loss of control

(1)  Where a person (‘D’) kills or is a party to the killing of another (‘V’), D is not to be con-

victed of murder if—

(a)  D’s acts and omissions in doing or being a party to the killing resulted from D’s loss 

of self-control,

(b)  the loss of self-control had a qualifying trigger and,

(c)  a person of D’s sex and age, with a normal degree of tolerance and self-restraint and 

in the circumstances of D, might have reacted in the same or in a similar way to D.

(2)  For the purposes of subsection (1)(a), it does not matter whether or not the loss 

of control was sudden.

(3)  In subsection (1)(c) the reference to ‘the circumstances of D’ is a reference to all of D’s 

circumstances other than those whose only relevance to D’s conduct is that they bear 

on D’s general capacity for tolerance or self-restraint.

(4)  Subsection (1) does not apply if, in doing or being a party to the killing, D acted in a 

considered desire for revenge.

S55 Meaning of ‘Qualifying Trigger’

(3)  This subsection applies if D’s loss of control was attributable to D’s fear of serious 

violence from V against D or another identifi ed person.

Diagram 7.3
The test for loss 
of control

Loss of Self-Control + +Qualifying Trigger Reasonable reaction

Loss of Control

Loss of Self-Control
(Subjective test)

Need not be sudden

Qualifying Trigger

Fear of serious
violence from V
(Subjective test) 

Things done or said
(or both) to D or another
- grave character
- justifiable sense of serious
  wrongness
  (Objective test)

Not killings - in revenge
                    - incited
                    - due to sexual infidelity

Reasonable Reaction
(Objective test)

by a person of D’s - age
                              - sex

                                                - circumstances
assuming normal tolerance &

self-restraint

1.

2.

3.
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or said (or both) which—

(a)  constituted circumstances of an extremely grave character, and

(b)  caused D to have a justifi able sense of being seriously wronged.

(5)  This subsection applies if D’s loss of self-control was attributable to a combination of 

the matters mentioned in subsections (3) and (4).

(6)  In determining whether a loss of self-control had a qualifying trigger—

(a)  D’s fear of serious violence is to be disregarded to the extent that it was caused by 

a thing which D incited to be done or said for the purpose of providing an excuse 

to use violence;

(b)  a sense of being seriously wronged by a thing done or said is not justifi able if D incited 

the thing to be done or said for the purpose of providing an excuse to use violence;

(c)  the fact that a thing done or said constituted sexual infi delity is to be 

disregarded.

S56 (1) The common law defence of provocation is abolished and replaced by sections 54 

and 55.

There are therefore three limbs to the test for Loss of Control:

There must fi rst be evidence of a loss of self-control (a subjective test);• 

This must be due to a ‘qualifying trigger’ (a semi-subjective/objective test):• 

- fear of serious violence from V towards D or another; and/or

- a thing done or said of an extremely grave character causing a justifi able sense 

of being seriously wronged (ie anger);

D must fi nally demonstrate that a person of his age and sex with • normal capacity for 

tolerance and self-restraint would have killed in such circumstances (an objective test).

It should be noted that the onus is on the Crown to disprove the defence beyond reasonable 

doubt. D does not have to prove this defence as is the case with diminished responsibility. We 

will now consider the three requirements in turn.

1. Loss of self-control
The meaning of self-control
This is a subjective test. It existed under the previous law which was governed by both the 

common law and s3 Homicide Act 1957. However, whereas the previous law was concerned 

with a loss of self-control due to anger, the term will now cover fear. In either case, D will 

have an intention to kill or commit GBH despite the loss of self-control. This partial defence 

reduces what would otherwise have been a murder to voluntary manslaughter.

There were many judicial interpretations of the meaning of loss of self-control under the 

previous law, all concerned with anger. See for example:

R v Duffy•  [1949] 1 All ER 932: D must be no longer be ‘master of his mind’;

R v Richens•  (1994) 98 Cr App R 43: defendant went berserk;

R v Brown•  [1972] defendant snapped, exploded, blacked out;

AG’s Reference (Nos 74 to 76 of 2002) (Suratan & Ors)•  [2002] EWCA Crim 2982, mere jeal-

ous rage is insuffi cient. There must be a loss of self-control.
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You should note that despair, terror, hysteria, exhaustion or isolation associated with the 

emotional state of abused female defendants who kill were regarded as inconsistent with 

loss of self-control. They should now be included. However, the CA confi rmed in Clinton, 

Parker, Evans [2012] EWCA Crim 2 that the common law heritage is irrelevant.

The point is that this defence is not a denial of MR for murder and is perfectly consistent with 

the formation of an intention to kill. The allegation is, however, that intention was formed 

under provocation or a ‘qualifying trigger’ as it must now be called, rather clumsily, which 

caused D to cast aside otherwise reasonable powers of self-restraint. In other words, D was 

pushed beyond all reasonable limits of endurance. It is important that there is evidence of 

a loss of self-control, otherwise every murder committed during a fi ght or argument could 

potentially give rise to the defence. The case of R v Acott [1997] 1 All ER 706 confi rmed that 

there must be a specifi c act or words of provocation resulting in a loss of self-control. A young 

unemployed man had killed his mother and there was evidence that she sometimes used to 

treat him like a little boy and drank excessively. The House of Lords held that although the 

frenzied manner of the killing tended to indicate evidence of loss of self-control, there must 

be some evidence of what was done or said to provoke the homicidal reaction. This was 

confi rmed in Serrano [2006] EWCA Crim 3182. D, a trained boxer, assaulted a woman dur-

ing a sexual encounter by punching her on the jaw and causing two fractures. She died from 

inhaling blood from a puncture to the mouth. D alleged that she had demanded money from 

him and had punched him. The Court of Appeal considered that he had not momentarily lost 

self-control but had struck out instinctively.

The loss of self-control need not be sudden and this is a change in the law (s54(2)). The reason 

for the change was the injustice caused by the subjective test in provocation. It will help you 

to understand the necessity for reform if we examine the old law here. You will see a diagram 

of the tests for the old law of provocation below. Note: this is no longer current law!

NOTE TO READER: the following section, until page 321, refers to the old law of provocation

What was wrong with provocation?
Under the old law of provocation, assuming there had been evidence of provocation by 

things done or said to either D or a third party, the defendant had to show a sudden and 

temporary loss of self-control, a subjective test, and that he had killed on account of that 

provocation. He would then need to show that any reasonably self-controlled person would 

have killed in the same circumstances (an objective test). The following section is a critique 

of the old subjective test in provocation and explains why the old ‘immediacy principle’ was 

abolished. 

It was of the essence of the defence that there was a sudden and temporary loss of self-

control upon being provoked. The classic defi nition of this part of the test derived from the 

case of Duffy:

Provocation

Subjective Test:
Loss of self-control

Objective Test:
The reasonable man test

Diagram 7.4
The tests for 
the old law of 
provocation
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NOTE TO READER: the following section, until page 321, refers to the old law of provocation

R v Duff y ●  [1949] 1 A LL ER 932 COURT OF APPEAL

Mrs. Duffy had been married to a violent man for many years. On the evening of his murder, 

he both assaulted and threatened her with further violence. Later that night, whilst he lay 

sleeping, she killed him with a hammer and an axe. At her trial her plea of not guilty to mur-

der on the grounds of provocation was rejected. Fatal to her case was the delay between the 

last assault upon her and the murder. At her trial, Devlin J gave a famous direction, approved 

by the Court of Criminal Appeal, which has restricted the defence ever since:

‘ . . . circumstances which induce a desire for revenge are inconsistent with provocation, since the con-
scious formulation of a desire for revenge means that a person has had time to think, to refl ect, and that 
would negative a sudden and temporary loss of self-control, which is of the essence of provocation.’

The appeal was dismissed. She was convicted of murder and sentenced to life imprisonment 

which was later commuted and Mrs. Duffy was released on licence in 1951.

NOTE

1. The delay here was legally interpreted by the court as a cooling down and time for con-

scious formulation of a plan for revenge. However, there was no expert evidence on this 

point. It was simply a legal presumption. Note that s3 made no mention of the immediacy 

principle. Expert evidence was held to be irrelevant to the defence until more recently. With 

the benefi t of such guidance, the court might have concluded that instead of a time for 

refl ection, the delay signifi ed a slow burn and ‘boiling over’. We will examine this below.

2. The history of violence against Mrs. Duffy was held to be inadmissible because it was 

considered irrelevant prejudicial conduct although it would have explained why she had 

been provoked into killing her husband.

The court did not at that time accept that provocation could be cumulative or extend over a 

period of time and culminate in an outburst of uncontrollable anger. In reality, Mrs. Duffy had 

undoubtedly killed her violent husband because of her fear of further violence. She was act-

ing in self-defence. As we will see in the following chapters, the latter defence is not available 

unless the killing is a reasonable response to an immediate threat not a past one. Self-defence 

would not have worked and this remains the case. [The new provisions on loss of control have 

abolished the requirement of immediacy as we shall see below]. The effect of the immediacy 

principle therefore was to exclude all those who kill after the heat of the moment has passed.

We now continue the critique of the old law. Over the years, the courts began to accept that 

provocation could extend over a period of time. But it was some time before a history of 

domestic violence was regarded as relevant.

It is interesting to note some of the cases in which the discriminatory nature of the defence 

and prejudicial attitudes towards women defendants could be discerned.

R v Wells ●  [1966] 66 CR APP R 271 COURT OF APPEAL

Mrs. Wells left her husband following terrible violence from him as a result of which he was 

convicted of assault and put on probation. He later persuaded his wife to return to the former 

‘ . . . circumstances which induce a desire for revenge are inconsistent with provocation, since the con-
scious formulation of a desire for revenge means that a person has had time to think, to refl ect, and that 
would negative a sudden and temporary loss of self-control, which is of the essence of provocation.’
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NOTE TO READER: the following section, until page 321, refers to the old law of provocation

matrimonial home for a reconciliation meeting during which he threatened her with a gun 

purchased that morning. In response to the threat she allegedly confessed to him that the 

child of the relationship was not his whereupon he shot her twice at close range. He success-

fully pleaded provocation. The killing had occurred in the context of the classic scenario of a 

confession of infi delity. D was convicted of manslaughter.

R v Donachie ●  (1982) 4 CR APP R (S)378 COURT OF APPEAL

Mrs. Donachie wrote to her husband (D) in prison that she had begun a relationship with 

a 16-year-old youth and that she regarded their marriage as at an end. D got out of prison 

and tracked them down. An argument took place in the course of which she allegedly spat 

in his face and told him to leave. He then stabbed her 29 times with a knife with which he 

was pre-armed. His defence of provocation to murder was successful, the provocative inci-

dent being the spitting in the context of her adultery. D was convicted of manslaughter.

The point about these two cases is that despite being pre-armed and thus having planned 

violence against their wives, the men successfully used the defence because the killings 

occurred in the traditionally accepted provocative circumstances of adultery.

One might observe gender differences in the law when comparing the following cases con-

cerning women who killed abusive partners:

R v Thornton (No 1) ●  [1992] 1 ALL ER 306 CROWN COURT

Sara Thornton had been married to her husband, a former police offi cer, for about seven months. 

The marriage was violent and her husband had been charged with an assault upon her. On the 

evening in question, a series of rows took place. At the end of the evening, Sara Thornton went 

to the kitchen and sharpened a carving knife. She returned to the lounge where her husband was 

laying on the couch. He threatened to kill her whilst she was asleep. She made a downward move-

ment with the knife expecting him to ward it off but it entered his stomach and killed him. At her 

trial at Birmingham Crown Court she pleaded the defence of diminished responsibility. The jury 

were directed on provocation by the judge but it was not argued by her defence counsel. She was 

convicted of murder and sentenced to life imprisonment. She appealed on the basis that the jury 

could have interpreted the judge’s guidance on provocation as meaning that the previous history 

should be excluded; secondly, that the judge was wrong to confi ne provocation to a sudden loss 

of control. In this respect her counsel argued that provocation should include the concept of ‘slow 

burn’ of fear, despair and anger and that the defi nition of provocation should extend beyond 

the ‘immediacy principle’. The court had interpreted her delay in reacting as a cooling off when 

it should have regarded it as a chronic boiling over. Further, s3 Homicide Act 1957 when read 

with the case of Camplin [1978] (‘General physical characteristics’, p 325) meant that Devlin J’s 

interpretation of the subjective test did not have to be slavishly followed. There were further argu-

ments regarding diminished responsibility in that the trial judge had failed to indicate that provo-

cation could stand as either an additional or alternative defence to diminished responsibility.

In rejecting the appeal, the Court of Appeal held that:

The distinction between a person who has had time to think and one who acts out of control (1) 

is more important in a case of domestic dispute. In every case the essential question is whether 

at the moment the fatal blow was struck the accused had been deprived of self-control.

 Prolonged domestic violence directed towards a wife by a husband does not of itself (2) 

amount to provocation unless it does cause a sudden and temporary loss of self-control.
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NOTE TO READER: the following section, until page 321, refers to the old law of provocation

However, the court did concede that domestic violence might be considered part of the back-

ground or context for the killing and to this extent the decision was an advance for women 

who kill.

Sara Thornton’s case was returned to the Court of Appeal in 1995 as we shall see (p 320). In the 

meantime, her case became a focus for high-profi le media attention and for women’s groups 

campaigning against the injustice of the defence of provocation. You might consider there was 

some justifi cation for this after reading the next decisive case of R v McGrail (1991) The Times, 

31 July. This case was heard two days after Sara Thornton’s trial and in the same Crown Court:

Joseph McGrail was married to his wife Marion, who was an alcoholic and addicted to sleep-

ing pills. She used to insult and nag her husband. One day, he kicked her so hard that she died 

of internal bleeding. Mr. McGrail’s defence of provocation succeeded, Popplewell J comment-

ing when sentencing D to a two-year suspended sentence: ‘Living with Marion would have 

tried the patience of a saint.’

Again, compare the case of Sara Thornton to R v Bisla (1992) The Telegraph, 30 January:

Mr. Bisla was unhappily married to his wife and strangled her in front of their three children 

following two hours of abuse one day. His defence of provocation succeeded and he was 

sentenced by the judge to an 18-month prison sentence suspended for one year, the judge 

stating that: ‘You have suffered through no fault of your own a terrible existence for a very 

long time. You bore it better probably than most people would have done . . . I do not see that 

sending you to prison is going to do you any good.’

The contrast between the genders could not have been clearer. Read the following extract 

from S. Edwards, ‘Battered Women Who Kill’ NLJ, 5 October 1990 at 1380:

‘In the United States battered women who kill their abusers are able to plead self defence or 
provocation, and to admit expert testimony to assist the jury in understanding the eff ects of 
battering on the state of mind of a battered woman.

In England and Wales the court has yet to admit expert testimony on the eff ects of long term 
abuse, and as the female defendant is soon to realize, self defence and provocation are not in 
practice available. The mythical “reasonable man” notwithstanding the recent accommoda-
tion of sex and age (DPP v Camplin[1978] 2 All ER 168) remains resolute and recalcitrant in 
refusing to acknowledge let alone embrace the battered woman . . . 

It is the direction in Greig, HM Advocate v Greig, High Court May 1979 (unreported) like that in 
Duff y, which perhaps is the more likely application in such cases. June Greig was afraid she would 
be beaten again as she had been repeatedly assaulted for many years; the fatal blow was struck 
when the deceased was dozing in a chair. The direction given on provocation by Lord Dunpark could 
not have been more rigid: “The essence of provocation is that the conduct of the deceased which 
immediately preceded—and I emphasise ‘immediately preceded’ . . . Now, there is evidence before 
you that the deceased was a drunkard . . . that he was a bully, that he assaulted his wife from time 
to time and that he made her life a misery. The remedy of divorce or judicial separation or actual 
separation is available to end this torment. But, if, one day the worm turns, if I may use that phrase, 
not under immediate threat of violence but by taking a solemn decision to end her purgatory by kill-
ing her husband, and by doing that very thing, is she not to be found guilty of murder. If on the other 
hand you can fi nd some evidence, which I frankly cannot, that the accused was provoked . . . ”.

‘In the United States battered women who kill their abusers are able to plead self defence or 
provocation, and to admit expert testimony to assist the jury in understanding the eff ects of 
battering on the state of mind of a battered woman.

In England and Wales the court has yet to admit expert testimony on the eff ects of long term 
abuse, and as the female defendant is soon to realize, self defence and provocation are not in 
practice available. The mythical “reasonable man” notwithstanding the recent accommoda-
tion of sex and age (DPP v Camplin[1978] 2 All ER 168) remains resolute and recalcitrant in 
refusing to acknowledge let alone embrace the battered woman . . . 

It is the direction in Greig, HM Advocate v Greig, High Court May 1979 (unreported) like that in 
Duff y, which perhaps is the more likely application in such cases. June Greig was afraid she would 
be beaten again as she had been repeatedly assaulted for many years; the fatal blow was struck 
when the deceased was dozing in a chair. The direction given on provocation by Lord Dunpark could 
not have been more rigid: “The essence of provocation is that the conduct of the deceased which 
immediately preceded—and I emphasise ‘immediately preceded’ . . . Now, there is evidence before 
you that the deceased was a drunkard . . . that he was a bully, that he assaulted his wife from time 
to time and that he made her life a misery. The remedy of divorce or judicial separation or actual 
separation is available to end this torment. But, if, one day the worm turns, if I may use that phrase, 
not under immediate threat of violence but by taking a solemn decision to end her purgatory by kill-
ing her husband, and by doing that very thing, is she not to be found guilty of murder. If on the other 
hand you can fi nd some evidence, which I frankly cannot, that the accused was provoked . . . ”.
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NOTE TO READER: the following section, until page 321, refers to the old law of provocation

Recent developments in the US indicate recognition of the characteristics of battered 
women . . . 

The need to rethink provocation and its ingredients in the light of research evidence is long 
overdue . . . . there is an intermediate stage between icy detachment and going berserk. The 
eff ects of cumulative provocation, fear, terror, entrapment, long term trauma and the desire 
for self-preservation are all relevant.’

The immediacy principle was challenged again in the next case involving an abused woman 

who killed her husband. Whilst the argument was not accepted, it was not totally ignored. 

This case was seen as a signifi cant advance for women:

R v Ahluwalia ●  [1992] 4 ALL ER 889 COURT OF APPEAL

Karanjit Ahluwalia killed her husband after prolonged serious domestic violence and degradation. 

Despite two injunctions he continued to assault her, threaten her with weapons, attempted to 

strangle her and to run her over. On the night in question he held a hot iron to her face threaten-

ing to burn her. That night, she poured petrol over him whilst he was in bed asleep and ignited it. 

She then left the house. He died six days later. She gave no evidence at trial but pleaded lack of 

intent to kill and manslaughter due to provocation. She was convicted and appealed.

The Court of Appeal ruled out any judicial attempt to redefi ne provocation, stating that such 

a task should be left to Parliament. However, LCJ Taylor stated that:

‘The phrase “sudden and temporary loss of self-control” encapsulates an essential ingredient 
of the defence of provocation in a clear and readily understandable phrase. It serves to under-
line that the defence is concerned with the actions of an individual who is not at the moment 
when he or she acts violently, master of his or her own mind. . . . 

Nevertheless, it is open to the judge, when deciding whether there is any evidence of provo-
cation to be left to the jury when considering such evidence, to take account of the interval 
between the provocative conduct and the reaction of D to it. . . . 

Mr. Robertson referred to the phrase “cooling off  period” which has sometimes been applied 
to an interval of time between the provocation relied upon and the fatal act. He suggests that 
although in many cases such an interval may indeed be a time for cooling and regaining control 
so as to forfeit the protection of the defence, in others the time lapse has an opposite eff ect. 
He submits . . . that women who have been subjected frequently over a period to violent treat-
ment may react to the fi nal act or words by what he calls a “slow burn” reaction rather than by 
immediate loss of self-control.

We accept that the subjective element in the defence of provocation would not as a matter of law 
be negatived simply because of the delayed reaction in such cases, provided that there was at the 
time of the killing “a sudden and temporary loss of self-control” caused by the alleged provocation. 
However, the longer the delay and the stronger the evidence of deliberation on the part of D, the 
more likely it will be that the prosecution will negative provocation.’

In addition, the court recognised that BWS was a form of diminished responsibility and to 

this extent, the decision was a landmark for women. The court ordered a retrial but the 

prosecution accepted the plea to diminished responsibility and Mrs. Ahluwalia was freed, 

Recent developments in the US indicate recognition of the characteristics of battered
women . . .

The need to rethink provocation and its ingredients in the light of research evidence is long
overdue . . . . there is an intermediate stage between icy detachment and going berserk. The
eff ects of cumulative provocation, fear, terror, entrapment, long term trauma and the desire
for self-preservation are all relevant.’

‘The phrase “sudden and temporary loss of self-control” encapsulates an essential ingredient
of the defence of provocation in a clear and readily understandable phrase. It serves to under-
line that the defence is concerned with the actions of an individual who is not at the moment
when he or she acts violently, master of his or her own mind. . . .

Nevertheless, it is open to the judge, when deciding whether there is any evidence of provo-
cation to be left to the jury when considering such evidence, to take account of the interval
between the provocative conduct and the reaction of D to it. . . . 

Mr. Robertson referred to the phrase “cooling off  period” which has sometimes been applied
to an interval of time between the provocation relied upon and the fatal act. He suggests that
although in many cases such an interval may indeed be a time for cooling and regaining control
so as to forfeit the protection of the defence, in others the time lapse has an opposite eff ect.
He submits . . . that women who have been subjected frequently over a period to violent treat-
ment may react to the fi nal act or words by what he calls a “slow burn” reaction rather than by
immediate loss of self-control.

We accept that the subjective element in the defence of provocation would not as a matter of law
be negatived simply because of the delayed reaction in such cases, provided that there was at the
time of the killing “a sudden and temporary loss of self-control” caused by the alleged provocation.
However, the longer the delay and the stronger the evidence of deliberation on the part of D, the
more likely it will be that the prosecution will negative provocation.’
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NOTE TO READER: the following section, until page 321, refers to the old law of provocation

the judge imposing a prison sentence of 40 months, the length of which had already been 

served.

NOTE

1. The long-term psychological effects of battering would henceforth be admissible via 

expert evidence in this type of murder trial for it would be directly relevant to diminished 

responsibility.

2. D’s best chance of securing justice would be to run the two defences of diminished 

responsibility and provocation together since the history of violence and presence of BWS 

may have infl uenced the killing, however slight the last act of provocation.

3. A time lapse was no longer to undermine the defence provided the nature and character 

of the response was sudden to D, especially in cases of cumulative provocation. 

Indeed, a later case of Baillie [1995] 2 Cr App R 31 confi rmed that the jury should still be able 

to determine whether loss of self-control was sudden despite delay. D had been informed by 

his youngest son that V, a drug dealer who supplied all his sons was intending to punish them 

for switching to a different dealer. D went into an immediate rage, armed himself with a shot-

gun and razor, and drove to V’s house, stopping en route for petrol and had an accident. There 

he seriously injured V with the razor and then, as V tried to escape, shot and killed him.

The decision in Ahluwalia was met by a fl ourish of academic and campaign support for Sara 

Thornton, still in prison serving a life sentence. Her second appeal was not referred by the 

Home Secretary to the Court of Appeal until 1995 on the basis of fresh evidence which could 

have infl uenced the original trial (R v Thornton (No 2) [1996] 2 All ER 1023). This time, the 

argument regarding the possibility that she too might have been suffering from BWS was 

decisive to the appeal. The Court of Appeal held that BWS may be relevant to the background 

in explaining the reaction of the accused to the provocation, however slight. A retrial was 

ordered as a result of which she was fi nally freed.

The above therefore explains how the need for a sudden and temporary loss of self-

control tended to exclude abused women. Read the following extract from A. McColgan, 

‘In Defence of Battered Women Who Kill’, Oxford Journal of Legal Studies [1993] Vol 11, 

at 508:

‘Proposals for improving the defence of battered women who kill in the UK tend to focus on the modi-
fi cation or re-interpretation of the provocation defence, and a new approach to provocation would 
be of assistance to some battered women who kill. It will however be argued that self-defence more 
adequately refl ects the facts of many cases and that, properly understood and applied, it may be 
more likely to result in an acquittal than either provocation or diminished responsibility would be 
to avoid a murder conviction. A movement towards the use of self-defence in situations other than 
those which involve traditionally paradigmatic applications of its principles would continue a trend 
started about ten years ago in the United States and which has also found favour more recently 
with the Supreme Court of Canada in Lavallee [[1990] 1 SCR 852] . . . 

The interpretation of the “sudden and temporary” rule apparently adopted by the Court of 
Appeal in Ahluwalia might be of some assistance to battered women killers in that it links 

‘Proposals for improving the defence of battered women who kill in the UK tend to focus on the modi-
fi cation or re-interpretation of the provocation defence, and a new approach to provocation would 
be of assistance to some battered women who kill. It will however be argued that self-defence more 
adequately refl ects the facts of many cases and that, properly understood and applied, it may be 
more likely to result in an acquittal than either provocation or diminished responsibility would be 
to avoid a murder conviction. A movement towards the use of self-defence in situations other than 
those which involve traditionally paradigmatic applications of its principles would continue a trend 
started about ten years ago in the United States and which has also found favour more recently 
with the Supreme Court of Canada in Lavallee [[1990] 1 SCR 852] . . . 

The interpretation of the “sudden and temporary” rule apparently adopted by the Court of 
Appeal in Ahluwalia might be of some assistance to battered women killers in that it links 
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the requirement of suddenness to the nature of the loss of control itself rather than, as 
was apparently previously the case, to the relationship in time between the provocation 
and the loss of control. The court’s approval, however, of previous authority including Duffy 
and Thornton (where a delay of seconds was commented unfavourably upon by the judge 
whose jury direction the Court of Appeal approved of), together with its readiness to order 
a retrial on the basis of diminished responsibility rather than provocation, must cast doubt 
on any interpretation of the decision as a leap forward on behalf of battered women who 
kill . . . 

Julia Tolmie argues that the reluctance of the courts to categorize battered women’s killings as 
self-defence is rooted partly in the ideology of family life:

“To recognize that women may be trapped and justifi ed in fi ghting for their lives within the 
most intimate relationship validates many women’s experiences in a way which threatens 
the ideology of familiness. The characterisation of the family as private can be seen instead to 
have operated to create a sphere in which women are isolated, rendered invisible and placed 
beyond the protection of the legal system. Recognising that many women fi nd the family life 
threatening also necessitates examining deep social structures and attitudes by which vio-
lence against women is institutionalised throughout our society.”

This reluctance is all the more understandable in view of the fact that, in the words of Wilson 
J in Lavallée:

“Far from protecting women from it the law historically sanctioned the abuse of women 
within marriage as an aspect of the husband’s ownership of his wife and his ‘right’ to chas-
tise her. One need only recall the centuries old law that a man is entitled to beat his wife 
with a stick ‘no thicker than his thumb’ . . . One consequence of this attitude was that ‘wife 
battering’ was rarely spoken of, rarely reported, rarely prosecuted, and even more rarely 
punished. Long after society abandoned its formal approval of spousal abuse, tolerance 
of it continued and continues in some circles to this day.” ’

NOTE TO READER: end of discussion of the old law of provocation

Section 54(2) states that it does not matter whether or not the loss of control was sudden. 

This represents a relaxation of the previous law and will theoretically extend the defence to 

those who kill after the heat of the moment has passed. However, the length of any delay 

will continue to have a bearing on the question of whether the killing was pre-meditated or 

in revenge. Section 55(4) restates the common law position that pre-meditated or revenge 

killings will be excluded from the defence. One therefore wonders whether the removal of 

the immediacy requirement will make any difference to the operation of the defence in prac-

tice. In recent years, the courts have been more willing to accept the argument that a loss of 

control may extend over a period of time, (Ahluwalia and Baillie) or even where D killed with 

a weapon (Pearson, p 323, Wells and Donachie).

Finally, it must be recognised that the new law will include the person who kills even though that 

degree of force may be disproportionate to the feared violence. This represents an extension of 

the law to cover those who are unable to plead self-defence because their use of force is unrea-

sonable and excessive. Self-defence is a complete defence to any crime provided that offence 

was a reasonable response to an imminent attack (see Chapter 9, ‘Public and Private Defence’ p 

480). The use of excessive force in self-defence is consistent with both a fearful and angry reac-

tion to provocative conduct. It does, however, sit a little uneasily with a loss of self-control.

the requirement of suddenness to the nature of the loss of control itself rather than, as
was apparently previously the case, to the relationship in time between the provocation
and the loss of control. The court’s approval, however, of previous authority including Duffy
and Thornton (where a delay of seconds was commented unfavourably upon by the judge
whose jury direction the Court of Appeal approved of), together with its readiness to order
a retrial on the basis of diminished responsibility rather than provocation, must cast doubt
on any interpretation of the decision as a leap forward on behalf of battered women who
kill . . .

Julia Tolmie argues that the reluctance of the courts to categorize battered women’s killings as
self-defence is rooted partly in the ideology of family life:

“To recognize that women may be trapped and justifi ed in fi ghting for their lives within the
most intimate relationship validates many women’s experiences in a way which threatens
the ideology of familiness. The characterisation of the family as private can be seen instead to
have operated to create a sphere in which women are isolated, rendered invisible and placed
beyond the protection of the legal system. Recognising that many women fi nd the family life
threatening also necessitates examining deep social structures and attitudes by which vio-
lence against women is institutionalised throughout our society.”

This reluctance is all the more understandable in view of the fact that, in the words of Wilson
J in Lavallée:

“Far from protecting women from it the law historically sanctioned the abuse of women
within marriage as an aspect of the husband’s ownership of his wife and his ‘right’ to chas-
tise her. One need only recall the centuries old law that a man is entitled to beat his wife
with a stick ‘no thicker than his thumb’ . . . One consequence of this attitude was that ‘wife
battering’ was rarely spoken of, rarely reported, rarely prosecuted, and even more rarely
punished. Long after society abandoned its formal approval of spousal abuse, tolerance
of it continued and continues in some circles to this day.” ’
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2. The two qualifying triggers

These provisions are also new and represent a simplifi cation of the old law. In addition to 

providing evidence of loss of control, D must next provide evidence of one or both of the new 

‘qualifying triggers’ (or provocative words or conduct): fear of serious violence or justifi able 

offence taken in response to a thing said or done of a grave nature or both. In either case, the 

‘qualifying trigger’ must be directed from V towards D (or a third party). The law is extended 

by the fi rst qualifying trigger but it is narrowed by the second.

Historically, the provocation had to amount to physical violence directed against D with 

the exception of a wife’s adultery and sexual assault on a child. A confession of adultery 

used to count but not where D had known about it for some time. Ruth Ellis, whose con-

viction for capital murder we looked at in the introduction to diminished responsibility 

(‘Introduction: Why do we need this partial defence?’, p 296), was denied the defence 

for this reason. After 1957, provocation could be verbal and indeed need not be illegal or 

particularly serious. For example, in Doughty [1986] 83 Cr App R 319, the crying of a small 

baby who had been killed by its father was held to be capable of being provocation. The 

Court of Appeal held that the defence should have been left to the jury. The father had 

simply snapped under great stress. In Davies [1975] 1 All ER 890, D killed his wife’s lover 

on seeing him walking towards her workplace. It was held on appeal that this was capable 

of constituting provocation although D’s conviction was confi rmed. It is unlikely that the 

conduct in either of these two cases would fall within the new law. Trivial provocation 

will no longer justify leaving the defence to the jury. It will now be a matter of law, and 

therefore, for a judge to decide, whether suffi cient evidence has been raised to leave the 

partial defence to the jury. 

Fear of serious violence from V against D or another identifi ed person (s55(3))
This provision allows the defence to be used where the killing is the result of loss of self-

control attributable to fear of serious violence. It is new and represents an extension of the 

old law. The old law would have required the killing to have been an immediate response 

to a threat of, or actual, violence constituting the provocation. Whether D killed through 

fear will be subjectively assessed although the violence feared must be objectively serious. 

This provision will now include abused women who kill their violent partners through fear 

of serious violence, despite the fact that they have delayed, over-reacted and used exces-

sive force in response to a future, rather than an immediate, threat. It will also include the 

person who kills through fear using disproportionate, pre-emptive force, ie a householder 

killing an intruder. Such defendants may, in fact, use either this or the alternative qualify-

ing trigger of ‘a thing done or said’ where they were motivated to kill by anger instead 

of fear.

However, there is still a requirement for a loss of self-control although it need not be sudden 

(s54(2)). The heat of the moment might have passed but the fear of future violence still needs 

to be such as to cause a loss of control. Domestic violence, for example, is unpredictable 

and the cumulative psychological impact of this upon an abused victim is likely to constitute 

fear and desperation. In an extreme case, a serious traumatic condition such as BWS might 

develop. The new law attempts to take this into account. There is no express limitation regard-

ing the time at which the feared violence is to be expected. It might in practice be within the 

next minute, the next morning or, indeed, at an unknown time within the foreseeable future 

provided there is, at the time of the killing, a loss of self-control. Clearly, one can envisage 

diffi culties in establishing such a degree of fear as to amount to a loss of self-control in cases 
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where the harm is not anticipated for some time. Whether loss of control is a normal sequel to 

fear is also debateable. Will women who kill violent partners through fear risk exclusion from 

the defence for lack of evidence of this vital requirement? The counter-argument that the kill-

ing might have been motivated by a considered desire for revenge may arise. This is expressly 

excluded by s54(4). Note that abused women suffering BWS might also plead diminished 

responsibility.

Section 55(3) permits the defence to be used where the violence is directed by V towards 

another identifi ed person. This might be D’s child, sibling or someone to whom D is close. An 

example would be Pearson [1992] Crim LR 193 where an elder brother killed his father on the 

basis of the latter’s violence towards his younger brother.

Section 54(4) states that the defence will not be available to those acting in a considered 

desire for revenge. Section 55(6)(a) states that D’s fear of serious violence is to be disregarded 

to the extent that it was caused by a thing which D incited for the purpose of providing an 

excuse to use violence.

A thing or things done or said (or both) which constituted circumstances of an 
extremely grave character, and caused D to have a justifi able sense of being 
seriously wronged (s55(4))
This provision allows the defence to be used where the killing was the result of loss of control 

attributable to anger. Under the old law (s3 Homicide Act 1957), provocation could be either 

verbal (such as a threat or abuse) or physical (such as violence) and be directed against a third 

party, such as a sibling or child. Section 55(4) is not, in this respect, entirely new. However, 

as we have seen, the nature of provocative conduct could be quite minor. Now, anything 

done or said must be of a ‘grave character’ and must give rise to a ‘justifi able’ sense of being 

 ‘seriously wronged’. None of these concepts are defi ned but it appears that, apart from D’s 

sense of being wronged (a subjective matter), all other aspects of the provision should be 

measured against objective standards: Clinton, Parker, Evans [2012] EWCA Crim 2.

Section 55(4) represents a narrowing of the old law. For example, we will shortly read about 

the case of Morhall, who killed on being taunted about his addiction to glue-sniffi ng (see 

under ‘Mental characteristics’, p 327 below). He was allowed the defence of provocation on 

the grounds that the taunting was directed at his particular habit and was therefore serious 

to him. Whether his sense of being seriously wronged would now be considered objectively 

justifi able is questionable. One can also predict juries struggling to fi t many cases of domestic 

violence within this requirement, particularly where, following cumulative violence, the last 

act is relatively less serious.

Section 55(6)(c) states for the fi rst time that sexual infi delity is to be disregarded as a thing 

done or said. This is in recognition of the fact that many men successfully used the former 

defence where they had killed through extreme jealousy and possessiveness. For example, in 

Weller [2003] EWCA Crim 815 D strangled his 18 year-old girlfriend as she was attempting 

to leave him, having just packed her bags. D hid her body but gave himself up to the police 

two days later. His conviction was confi rmed, however, on the grounds that there was little 

evidence of provocation. However, sexual infi delity is not excluded per se and may perhaps, in 

extremely grave circumstances, be admissible. For example, suppose a partner or spouse had 

been caught in the act in the ‘marital bedroom’ on several occasions? Suppose the sexual act 

was with a close relative or the entire local rugby team? The possibilities are endless. Clinton 

[2012] holds that although infi delity is excluded, its effects, such as taunting and humiliation, 

if serious, may not be.
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Provocation has in the past been accepted in relation to ‘honour killings’ in order to ‘wipe 

away the shame’ of cultural moral transgressions. Honour killings are unlikely to fall within 

s55(4) for lack of objective justifi cation, save for exceptional cases, particularly given the pro-

hibition on sexual infi delity as a qualifying trigger.

The terms of ss 54 and 55 reduce the discretion of the jury to decide what can and cannot 

constitute grounds for the defence. Under the previous law, the defence was to be left to 

them upon any evidence of provocation, even minor. The new law expressly eliminates cer-

tain types of conduct previously admitted, such as infi delity and trivial matters.

Again, s54(4) applies so that the defence will not be available to those acting in a consid-

ered desire for revenge. Section 55(6)(b) states that D’s sense of being seriously wronged 

is not justifi able where the thing done or said is incited by D as an excuse for violence.

The defence of loss of control is a concession to human frailty where a defendant kills through • 

fear or anger;

D will have intentionally killed but will be able to plead the defence, reducing the conviction to • 

one of voluntary manslaughter, where under ss 54 and 55 C&JA 2009 there is:

a. s54(1)(a): a loss of self-control which can arise after a delay; AND

b. S54(1)(b): which is due to either or both of the following qualifying triggers:

  55(3): fear of serious violence;

   s55(4): a thing done or said (or both) of an extremely grave character causing D to have a 

justifi able sense of being seriously wronged; AND

c. s 54(1)(c): D must also satisfy the objective test (‘Mental characteristics’, p 327).

thinking point 7.2

1.  Ahmed suspected that his wife, Sophia, was conducting an affair with his best 

friend, Brian. One day, he found them together and Sophia confessed to Ahmed 

that the child of their marriage was Brian’s. Ahmed immediately strangled Brian to 

death.

Would the defence of loss of control apply? Give reasons for your answer.

2.  Anne and Bill lived together for eight months. Bill frequently punched and threatened 

her. One day, she told him she was going out. He said that she could only go out with 

him and that if she tried to leave on her own she would get what was coming to her. The 

next evening, Anne stabbed Bill repeatedly with a knife as he lay sleeping in a drunken 

stupor on the settee. He died in hospital the next day.

a. What offence/s might Anne have committed?

b. Did Anne have the mens rea for the offence?

c. Does Anne have a defence?

d. What diffi culties will Anne face in arguing any defence and how might she overcome 

them?

thinking point 7.2

1.  Ahmed suspected that his wife, Sophia, was conducting an affair with his best 

friend, Brian. One day, he found them together and Sophia confessed to Ahmed 

that the child of their marriage was Brian’s. Ahmed immediately strangled Brian to 

death.

Would the defence of loss of control apply? Give reasons for your answer.

2. Anne and Bill lived together for eight months. Bill frequently punched and threatened  

her. One day, she told him she was going out. He said that she could only go out with

him and that if she tried to leave on her own she would get what was coming to her. The

next evening, Anne stabbed Bill repeatedly with a knife as he lay sleeping in a drunken

stupor on the settee. He died in hospital the next day.

a. What offence/s might Anne have committed?

b. Did Anne have the mens rea for the offence?

c. Does Anne have a defence?

d. What diffi culties will Anne face in arguing any defence and how might she overcome

them?

The defence of loss of control is a concession to human frailty where a defendant kills through•

fear or anger;

D will have intentionally killed but will be able to plead the defence, reducing the conviction to•

one of voluntary manslaughter, where under ss 54 and 55 C&JA 2009 there is:

a. s54(1)(a): a loss of self-control which can arise after a delay; AND

b. S54(1)(b): which is due to either or both of the following qualifying triggers:

  55(3): fear of serious violence;

   s55(4): a thing done or said (or both) of an extremely grave character causing D to have a

justifi able sense of being seriously wronged; AND

c. s 54(1)(c): D must also satisfy the objective test (‘Mental characteristics’, p 327).

section 
summary
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3.  The Objective Test: A person of D’s sex and age, with a normal degree 

of tolerance and self-restraint and in the circumstances of D, might 
have reacted in the same or in a similar way to D: (s54(1)(c).

The fact that there has been a loss of self-control due to a qualifying trigger is insuffi -

cient. The jury must be satisfi ed that a person of similar age and sex, with normal powers 

of tolerance and self-restraint and in similar circumstances, would have killed in a similar 

way. This is an objective test. It refl ects, but is wider than, the objective ‘reasonable man’ 

test under provocation because it permits D’s circumstances to be taken into account. The 

point of this test is to remind the jury that there must be some objective expectations 

of behaviour in the face of provocative conduct. People are expected to exert reasonable 

‘self-restraint’ over their responses. This test will therefore exclude those who are naturally 

hot-tempered, possessive, jealous, intoxicated or otherwise likely to fl y off the handle at the 

slightest provocation. However, tolerable variations can be accepted depending on age, sex 

and circumstances.

The core features of the corresponding part of the old defence were stated by A. Ashworth 

in ‘The Doctrine of Provocation’ [1976] CLJ 292, as follows:

‘The objective condition looks to the element of partial justification and, inevitably, to the 
conduct of the provoking party. It requires of the jury an assessment of the seriousness 
of the provocation, and a judgment as to whether the provocation was grave enough to 
warrant a reduction of the crime from murder to manslaughter. This question of sufficiency 
is one of degree, and the legal rules, although they can take the court so far, cannot deter-
mine this ultimate question. Of course there will be clear cases – as, for example, where 
a teenage son loses control and attacks his bullying father – and there will be doubtful 
cases . . . . Each case is for the decision of the jury, properly directed as to the law.’

We will now examine the new objective test which, unfortunately, is not straightforward. Its 

similarity to the old ‘reasonable man’ test means that we must also consider relevant previous 

case law. Section 54(1)(c) envisages three ways in which D’s specifi c attributes marking him 

out from the ordinary may be relevant to the objective test:

Age, sex and general physical characteristics;• 

Tolerance, self-restraint and mental characteristics; and• 

Circumstances.• 

Age, sex and general physical characteristics
Section 54(1)(c) states that the jury should compare D’s reaction to that of a person of D’s 

age and sex. These two characteristics may have a bearing on a person’s capacity for self-

restraint. The fact that they have been specifi cally mentioned derives from the following 

important precedent on provocation:

R v Camplin ●  [1978] 2 ALL ER 168 HOUSE OF LORDS

Camplin was a 15-year-old youth who killed a man by whom he had been forcibly sexually 

assaulted and then taunted. Camplin had hit V over the head with a chapatti pan. The ques-

tion for the court was whether to assess the provocation against the standard of a  reasonable 

‘The objective condition looks to the element of partial justification and, inevitably, to the 
conduct of the provoking party. It requires of the jury an assessment of the seriousness 
of the provocation, and a judgment as to whether the provocation was grave enough to 
warrant a reduction of the crime from murder to manslaughter. This question of sufficiency 
is one of degree, and the legal rules, although they can take the court so far, cannot deter-
mine this ultimate question. Of course there will be clear cases – as, for example, where 
a teenage son loses control and attacks his bullying father – and there will be doubtful 
cases . . . . Each case is for the decision of the jury, properly directed as to the law.’
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youth.

It was held that youth was not a personal idiosyncrasy or infi rmity and was relevant for the 

jury to take into account. Lord Diplock said in a model direction:

‘The reasonable man is a person having the power of self-control to be expected of an ordinary 
person of the sex and age of the Accused but in other respects sharing such of the Accused’s 
characteristics as they think would aff ect the gravity of the provocation to him.

 . . . the reasonable man is an ordinary person of either sex, not exceptionally excitable or pug-
nacious, but possessed of such powers of self-control as everyone is entitled to expect that 
his fellow citizens will exercise in society as it is today.’

NOTE

1. The case was concerned with physical as opposed to mental characteristics. Historically, 

D’s fatal reaction was judged against the standard of a reasonable man who was of sound 

mind and able-bodied. No account could be taken of any unique attributes or characteris-

tics. Therefore, the reasonable man was not allowed to be: excitable or unusually unstable 

(Lesbini [1914] 3 KB 116) where D killed a girl in an amusement arcade fi ring range after she 

had taunted him; pregnant (Smith (1915) 11 Cr App R 81) or impotent (Bedder [1954] 2 All 

ER 801) where an impotent young man killed a prostitute who had jeered at him. The rule 

was relaxed after s3 Homicide Act 1957 extended the defence of provocation to include 

both physical and verbal provocation. This opened the possibility that verbal insults could 

be directed at D’s unusual characteristics. The so-called reasonable man might therefore 

bear greater similarity to the D on trial with the qualifi cation that sobriety and reasonable 

self-control were standards to be expected from everyone.

2. Lord Diplock was making the point that the objective test could be relative to certain 

characteristics of D and to the social standards of the day so that the reasonable man need 

no longer be regarded as a traditional white, normal, adult, male but could encompass 

differences of age, ethnicity and sex.

3. However, just how far this dictum of Lord Diplock represented a departure from the previ-

ous model of the reasonable man was an unresolved question and became a matter of 

continuing debate until it was resolved by the Privy Council in AG for Jersey v Holley [2005] 

UKPC 23 Privy Council below.

Section 54(1)(c) refl ects this case. Sex was doubtless included due to the physical inequality 

of women compared to men, which may lead to a lower degree of self-restraint. Women get 

pregnant and abused which may also reduce their tolerance and self-restraint. Whether this 

view is right or wrong can be debated, but it is possible that gender may be relevant to the 

killing of a violent assailant by a vulnerable defendant. It is not clear why race, ethnicity or 

religion are not also expressly included since, as S. Edwards argues, a jury applying an object-

ive test may need reminding of the impact of such taunting (‘Anger and Fear as Justifi able 

Preludes for Loss of Self-Control’, JCL 74 (223)).

The reference to age may be considered problematic given that, in the case of children and 

teenagers, age is not always the best indication of maturity or capacity for self-restraint. 

Some 14-year-olds have greater maturity than some 18-year-olds. The stipulation of age 

‘The reasonable man is a person having the power of self-control to be expected of an ordinary 
person of the sex and age of the Accused but in other respects sharing such of the Accused’s 
characteristics as they think would aff ect the gravity of the provocation to him.

. . . the reasonable man is an ordinary person of either sex, not exceptionally excitable or pug-
nacious, but possessed of such powers of self-control as everyone is entitled to expect that 
his fellow citizens will exercise in society as it is today.’
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may exclude mentally immature children and adults. Recall that developmental immaturity 

is excluded from the new diminished responsibility defence. Such defendants may now 

be left without a defence to murder. Sex and age are not the only physical characteristics 

which will be relevant to the objective test. Unique physical attributes such as those men-

tioned above, for example, (Lesbini, Bedder, Smith) will continue to be relevant to s54(1)

(c).

 Tolerance, self-restraint and mental characteristics
These have always been more of a problem. Tolerance and self-restraint may not be 

normal because of a mental problem. Under the old law of provocation there were two 

approaches to the issue. First, a particular mental characteristic might be the target of 

provocative insults, taunts or jokes. It would not matter whether the characteristic con-

sisted of a disability such as dyslexia or obsessive/compulsive behaviour, for example, or 

an addiction. The provocation would be more offensive or grave to a defendant with 

such a characteristic than to a normal defendant. It was considered that Lord Diplock in 

Camplin clearly intended the objective test to include such defendants. This approach, 

relating to the ‘gravity of the provocation’, would therefore exclude any mental charac-

teristic from the jury’s consideration which was not the target of the provocative con-

duct. The ground for this was that characteristics otherwise reducing D’s powers of 

self-control were inconsistent with the objective requirement of reasonable standards 

of self-control. To admit them would also blur the distinction between provocation and 

diminished responsibility which applied to anyone accused of murder  suffering from 

an abnormality of mind. If D’s mental characteristic was suffi ciently severe, diminished 

responsibility should be used. This approach represented a strict, objective test to provo-

cation. It was followed by the House of Lords and Privy Council in Morhall, Luc Thiet 

Thuan and Holley below.

The second approach was more fl exible and semi-subjective. It asked, ‘what would it be 

reasonable to expect from a person with all of his mental characteristics under the cir-

cumstances’? This approach would have included any mental characteristic, even those 

reducing D’s self-control. The argument was that if D, through no fault of his own, suf-

fered from severe depression, BWS or post-natal depression, for example, rendering him/

her aggressive and less able to exercise self-control, it would be unjust to deny him the 

defence. Even the mentally ill are entitled to be provoked. A strictly objective standard, 

which excluded any characteristic unless it was the target of the provocation, would deny 

the defence to those defendants suffering a condition which might have accounted for 

the reaction in the fi rst place. The jury could be trusted to ensure that the defence would 

only be allowed to those who had acted reasonably. This approach was endorsed by the 

Court of Appeal in Thornton, Ahluwalia (above), Humphreys (below) and by the House of 

Lords in (Morgan) Smith (below).

The two approaches divided the courts until the Privy Council ended the uncertainty in 

Holley below by confi rming that the approach should be strictly objective (ie the fi rst 

approach above).

The case of Holley represents the new objective test under s54(1)(c) although there 

may be more latitude than under the previous strictly objective approach. The distinc-

tion between characteristics relevant to self-control and gravity will be maintained. To 

understand s54(1)(c), we need to look briefly at the previous cases decided under the 

law of provocation.
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NOTE TO READER: the following section, until page 333, refers to the old law of provocation

R v Morhall ●  [1995] 3 ALL ER 659 HOUSE OF LORDS

D was addicted to glue-sniffi ng and killed someone who had nagged him about it and who 

then assaulted him. The Court of Appeal held that a self-induced addiction such as glue-sniff-

ing was inconsistent with the concept of the reasonable man and would allow indulgences 

for all kinds of abuse. The House of Lords decided otherwise and held that mental charac-

teristics can be taken into account where they affect the gravity of the provocative conduct. 

The characteristic must not be prejudicial but even such a characteristic, albeit of a transient 

nature, can be taken into account where it is the target of the provocation.

Lord Goff:

‘In truth, the mere fact that a characteristic of D is discreditable does not exclude it from consider-
ation, as was made plain by Lord Diplock in R. v Camplin when he referred to a shameful incident in 
a man’s past as a relevant characteristic for present purposes. . . . 

At all events it follows that, in a case such as the present, a distinction may have to be drawn 
between two diff erent situations. The fi rst occurs where D is taunted with his addiction (for 
example, that he is an alcoholic, or a drug addict, or a glue-sniff er), or even with having been 
intoxicated (from any cause) on some previous occasion. In such a case, however discredita-
ble such condition may be, it may where relevant be taken into account as going to the gravity 
of the provocation. The second is the simple fact of D being intoxicated – being drunk, or high 
with drugs or glue – at the relevant time, which may not be so taken into account, because 
that, like displaying a lack of ordinary self-control, is excluded as a matter of policy. . . . 

The jury should be directed with reference to an hypothetical person having the power of self-
control to be expected of an ordinary person of the age and sex of D but in other respects sharing 
such of D’s characteristics as they think would aff ect the gravity of the provocation to him.’

Other characteristics which might have been attributed were race, sexual orientation and disabilities 

provided there was a connection between the characteristic and the provocation. The appeal was 

allowed. However, let us stop and think for a moment whether discreditable characteristics such 

as addictions would be included under the s55(4) qualifying trigger of a thing done or said which 

needs to give rise to a justifi able sense of being wronged. Was Morhall’s offence justifi able?

Luc Thiet Thuan v R ●  [1996] 2 ALL ER 1033 PRIVY COUNCIL

This was an appeal against a murder conviction in Hong Kong. D and two others went to the 

fl at of his former girlfriend to collect money which she owed him. She had taunted him about 

her new boyfriend and his own sexual inadequacy which caused him to lose his self-control and 

to repeatedly stab her. Medical experts testifi ed that the appellant suffered from brain damage 

rendering him less able to control his impulses. On appeal against conviction of murder, the 

Privy Council held that in applying the objective test, D’s mental infi rmity which impairs

‘In truth, the mere fact that a characteristic of D is discreditable does not exclude it from consider-
ation, as was made plain by Lord Diplock in R. v Camplin when he referred to a shameful incident in 
a man’s past as a relevant characteristic for present purposes. . . .

At all events it follows that, in a case such as the present, a distinction may have to be drawn 
between two diff erent situations. The fi rst occurs where D is taunted with his addiction (for 
example, that he is an alcoholic, or a drug addict, or a glue-sniff er), or even with having been 
intoxicated (from any cause) on some previous occasion. In such a case, however discredita-
ble such condition may be, it may where relevant be taken into account as going to the gravity 
of the provocation. The second is the simple fact of D being intoxicated – being drunk, or high 
with drugs or glue – at the relevant time, which may not be so taken into account, because 
that, like displaying a lack of ordinary self-control, is excluded as a matter of policy. . . . 

The jury should be directed with reference to an hypothetical person having the power of self-
control to be expected of an ordinary person of the age and sex of D but in other respects sharing 
such of D’s characteristics as they think would aff ect the gravity of the provocation to him.’

Test Objective:
Mental Characteristics

Characteristics relevant
to self-control (inadmissible)

Characteristics relevant
to gravity of the provocation

or qualifying trigger (admissible)

Diagram 7.5
Objective test 
characteristics
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NOTE TO READER: the following section, until page 333, refers to the old law of provocation

or reduces his powers of self-control below that to be expected of an ordinary person is not a 

relevant factor unless the mental infi rmity is itself the subject of taunts by the deceased.

Lord Goff:

‘It is, of course, consistent with Lord Diplock’s analysis in R. v Camplin . . . and indeed with the decision 
of the House of Lords in R. v Morhall, that mental infi rmity of D, if itself the subject of taunts by the 
deceased, may be taken into account as going to the gravity of the provocation as applied to D . . . But 
this is a far cry from D’s submission that the mental infi rmity of D, impairing his power of self-control 
should as such be attributed to the reasonable man for the purposes of the objective test . . . ’

This decision was consistent with both Camplin and Morhall. To decide otherwise would be 

to incorporate the concept of diminished responsibility indirectly into the law of provocation.

The appeal was dismissed.

NOTE

To admit mental conditions more widely would be to dissolve the distinction between s2 and 

s3 Homicide Act 1957. The former, diminished responsibility, required proof by D on a balance 

of probabilities whereas the latter, provocation, required no proof beyond an evidential one. 

The court held that s3 (provocation) should be read in the light of s2 (diminished responsibil-

ity). If Parliament had intended there to be no difference between them, it would not have 

created two distinct defences.

However, Morhall and Luc Thiet Thuan ignored the decisions of the Court of Appeal in 

Thornton and Ahluwalia which we considered in relation to the ‘qualifying triggers’ element of 

the defence. The relevance of these cases here is that both women suffered from BWS. In each 

case, the Court of Appeal held that although BWS might reduce the level of self-control to be 

expected of a reasonable person, it would be a relevant characteristic for a jury to consider in 

provocation, ie: a jury could decide whether a reasonable woman suffering from BWS would 

have been provoked by V’s words or actions and whether the killing was therefore understand-

able or excusable. Remember that, in addition, BWS was held by the Court of Appeal to consti-

tute an abnormality of mind for the purposes of diminished responsibility. In the same vein, the 

Court of Appeal in Humphreys [1995] 4 All ER 1008 held that the characteristics of immaturity 

and attention-seeking were also relevant to the objective test. Here D, a young and emotionally 

immature woman, also suffering from BWS, killed her violent and exploitative older male part-

ner. He had threatened her with a gang-rape that night by his friends. As a result, she unsuc-

cessfully attempted to slit her wrists. He taunted her about this. She later stabbed him in the 

back with a pair of scissors. The Court of Appeal held that the several distinct and cumulative 

strands of potentially provocative conduct should have been considered by the judge. In add-

ition, her mental condition of BWS would be relevant to the objective test.

These three cases were approved by the House of Lords in the next case:

R v Morgan Smith ●  [2000] 3 ALL ER 289 HOUSE OF LORDS

Smith was convicted of murder after he stabbed V with a kitchen knife during a violent row 

one evening regarding tools. Both men had been drinking heavily and Smith believed that V 

‘It is, of course, consistent with Lord Diplock’s analysis in R. v Camplin . . . and indeed with the decision 
of the House of Lords in R. v Morhall, that mental infi rmity of D, if itself the subject of taunts by the 
deceased, may be taken into account as going to the gravity of the provocation as applied to D . . . But 
this is a far cry from D’s submission that the mental infi rmity of D, impairing his power of self-control 
should as such be attributed to the reasonable man for the purposes of the objective test . . . ’
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NOTE TO READER: the following section, until page 333, refers to the old law of provocation

had stolen his tools worth £4000. Smith had three defences: lack of intent to cause death or 

really serious harm, provocation and diminished responsibility. Smith alleged that he  suffered 

from serious clinical depression and that as a result of his belief in the theft and other unresolved 

grievances, he had been provoked as to lose his self-control and kill. Following  conviction, D 

appealed to both the Court of Appeal and the House of Lords on the question of whether, in 

the objective test, characteristics other than age and sex should be relevant not only to the 

gravity of the provocation to him but also to the standard of control to be expected.

The majority (Lords Slynn, Hoffmann and Clyde) dismissed the appeal but they considered that 

Lord Diplock in Camplin had held that the reasonable man was not wholly objective and that 

age and sex were attributable to this test because they were relevant. However, they were 

not the only characteristics that might be relevant in any given case. The crucial question was 

what degree of self-control was it fair and just to expect from a person with the accused’s 

characteristics? Read this extract from Lord Hoffmann’s judgment:

‘There are in practice bound to be cases in which the accused will not be suffering from 
“abnormality of mind” within the meaning of section 2 . . . but will nevertheless have mental 
characteristics (temporary or permanent) which the jury might think should be taken into 
account for the purposes of the provocation defence. The boundary between the normal 
and abnormal is very often a matter of opinion. Some people are entirely normal in most 
respects and behave unusually in others. There are people (such as battered wives) who 
would reject any suggestion that they were “different from ordinary human beings” but 
have undergone experiences which, without any fault or defect of character on their part, 
have affected their powers of self-control. In such cases the law now recognises that the 
emotions which may cause loss of self-control are not confined to anger but may include 
fear and despair. . . . 

There is however one really serious argument in favour of the distinction between character-
istics aff ecting the gravity of the provocation and characteristics aff ecting the power of self-
control. This is the claim that, despite all its diffi  culties of application, it is the only way to hold 
the line against complete erosion of the objective element in provocation. The purpose of the 
objective element in provocation is to mark the distinction between (partially) excusable and 
inexcusable loss of self-control . . . If there is no limit to the characteristics which can be taken 
into account, the fact that the accused lost self-control will show that he is a person liable 
in such circumstance to lose his self-control. The objective element will have disappeared 
completely.

My Lords, I share the concern that this should not happen. For the protection of the public, the 
law should continue to insist that people must exercise self-control.’ 

NOTE

1. In Smith, the majority of the House clearly upheld the approach of the Court of Appeal 

to the earlier cases concerning battered women who killed. The mental impairment need 

not be the target of the provocation. The point was made that even the mentally impaired 

are entitled to be provoked. However, Morhall was not overruled and thus it was diffi cult 

to know how a judge should advise juries in future cases.

‘There are in practice bound to be cases in which the accused will not be suffering from 
“abnormality of mind” within the meaning of section 2 . . . but will nevertheless have mental 
characteristics (temporary or permanent) which the jury might think should be taken into 
account for the purposes of the provocation defence. The boundary between the normal 
and abnormal is very often a matter of opinion. Some people are entirely normal in most 
respects and behave unusually in others. There are people (such as battered wives) who 
would reject any suggestion that they were “different from ordinary human beings” but 
have undergone experiences which, without any fault or defect of character on their part, 
have affected their powers of self-control. In such cases the law now recognises that the 
emotions which may cause loss of self-control are not confined to anger but may include 
fear and despair. . . .

There is however one really serious argument in favour of the distinction between character-
istics aff ecting the gravity of the provocation and characteristics aff ecting the power of self-
control. This is the claim that, despite all its diffi  culties of application, it is the only way to hold 
the line against complete erosion of the objective element in provocation. The purpose of the 
objective element in provocation is to mark the distinction between (partially) excusable and 
inexcusable loss of self-control . . . If there is no limit to the characteristics which can be taken 
into account, the fact that the accused lost self-control will show that he is a person liable 
in such circumstance to lose his self-control. The objective element will have disappeared 
completely.

My Lords, I share the concern that this should not happen. For the protection of the public, the 
law should continue to insist that people must exercise self-control.’
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2. Lord Hoffmann’s justifi cation was that it was more important to yield to a more important 

principle of doing justice in a particular case.

3. Confusion arose from the fact that Lord Hoffmann was concerned to acknowledge the 

principle of objectivity so that rage, temper, possessiveness and jealousy should not pro-

vide a basis for the defence. He said there was a distinction between characteristics and 

defects in character.

Thus:

Clearly, the law was in an uncertain state. The irony was that Smith opened the way for the 

case of Weller [2003] EWCA Crim 815 (‘The two qualifying triggers’, p 323) where the very 

characteristics that Lord Hoffmann had been concerned to exclude (possessiveness and jeal-

ousy) were regarded as admissible.

The contradiction between Smith on the one hand and Luc Thiet Thuan and Morhall on the 

other was self-evident. The Privy Council removed the uncertainty in the next case which is of 

persuasive authority and which has been followed in three subsequent Court of Appeal cases. 

Unusually, the case was heard before nine Law Lords who gave a 6:3 judgment.

AG for Jersey v Holley ●  [2005] UKPC 23 PRIVY COUNCIL

D, an alcoholic, killed his girlfriend while under the infl uence of drink following her confession 

that she had had sex with another man. He pleaded not guilty to murder on the grounds of 

provocation and was convicted. The Court of Appeal of Jersey, applying Smith, allowed his 

appeal on the ground that the disease of alcoholism from which he suffered could be taken 

into account in considering whether the provocation was enough to make a reasonable man 

act as he had done. A manslaughter conviction was substituted. The Crown appealed to the 

Privy Council.

Mental Characteristics

Smith (Depression)
No distinction between 1 or 2

(All generally admissible)

1. Loss of self-control 2. Gravity of the provocation

CA
Thornton
Ahluwalia (BWS)
Humphreys (Attention-seeking)

HL/PC
Morhall
Luc Thiet Thuan

Diagram 7.6
Old law: The 
 reasonable man 
test after Smith
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NOTE TO READER: the following section, until page 333, refers to the old law of provocation

The majority judgments

It was held by the majority (Lords Nicholls, Hope, Scott, Rodger and Baroness Hale) that the 

law of provocation was fashioned in face of the rigidity of the mandatory death sentence for 

murder. The subjective test permitted all evidence probative of provocation which had caused 

D to lose self-control, including evidence of mental or other abnormality. The second objective 

test had two elements: the fi rst required an assessment of the gravity of the provocation; the 

second called for the application of an external standard of self-control. The objective stand-

ard of self-control was the standard set by the common law and by s3 Homicide Act 1957. The 

majority judgment was delivered by Lord Nicholls:

‘The law of homicide is a highly sensitive and highly controversial area of the criminal law. 
In 1957 Parliament altered the common law relating to provocation and declared what 
the law on this subject should thenceforth be. In these circumstances it is not open to 
judges now to change (“develop”) the common law and thereby depart from the law as 
declared by Parliament. However much the contrary is asserted, the majority view [in 
Morgan Smith] does represent a departure from the law as declared in section 3 of the 
Homicide Act 1957. It involves a significant relaxation of the uniform, objective standard 
adopted by Parliament. Under the statute the sufficiency of the provocation (“whether 
the provocation was enough to make a reasonable man do as [D] did”) is to be judged by 
one standard, not a standard which varies from defendant to defendant. Whether the pro-
vocative act or words and D’s response met the “ordinary person” standard prescribed by 
the statute is the question the jury must consider, not the altogether looser question of 
whether, having regard to all the circumstances, the jury consider the loss of self-control 
was sufficiently excusable. The statute does not leave each jury free to set whatever 
standard they consider appropriate in the circumstances by which to judge whether D’s 
conduct is “excusable”.

[T]heir Lordships, respectfully but fi rmly, consider the majority view expressed in the Morgan 
Smith case is erroneous.

Points arising

The fi rst is relevant to the facts in the present case. It concerns application of the principles 
discussed above in circumstances where D acted under the infl uence of alcohol or drugs and, 
therefore, at a time when his level of self-control may have been reduced. If D was taunted on 
account of his intoxication, that may be a relevant matter for the jury to take into account when 
assessing the gravity of the taunt to D. But D’s intoxicated state is not a matter to be taken into 
account by the jury when considering whether D exercised ordinary self-control. The position is 
the same, so far as provocation is concerned, if D’s addiction to alcohol has reached the stage 
that he is suff ering from the disease of alcoholism.’

The majority did not disturb the decision of the Court of Appeal to overturn D’s conviction.

The minority dissenting judgments

Lords Bingham and Hoffmann:

‘The decisions to which we have referred in Newell, Raven, Ahluwalia, Dryden, Humphreys, 
Morhall and Thornton (No 2) were, in our respectful opinion, faithful to the principles laid 
down by the House in Camplin. Importantly, they refl ected the rationale of the provocation 
defence, both in its recognition of the sanctity of human life and its allowance for human 
imperfection. The eff ect of the decisions was not to abrogate the important safeguard pro-
vided by the objective comparison, and there is nothing in these cases to suggest that short 
temper or undue pugnacity or excitability could begin to excuse the deliberate taking of a 

‘The law of homicide is a highly sensitive and highly controversial area of the criminal law. 
In 1957 Parliament altered the common law relating to provocation and declared what 
the law on this subject should thenceforth be. In these circumstances it is not open to 
judges now to change (“develop”) the common law and thereby depart from the law as 
declared by Parliament. However much the contrary is asserted, the majority view [in 
Morgan Smith] does represent a departure from the law as declared in section 3 of the 
Homicide Act 1957. It involves a significant relaxation of the uniform, objective standard 
adopted by Parliament. Under the statute the sufficiency of the provocation (“whether 
the provocation was enough to make a reasonable man do as [D] did”) is to be judged by 
one standard, not a standard which varies from defendant to defendant. Whether the pro-
vocative act or words and D’s response met the “ordinary person” standard prescribed by 
the statute is the question the jury must consider, not the altogether looser question of 
whether, having regard to all the circumstances, the jury consider the loss of self-control 
was sufficiently excusable. The statute does not leave each jury free to set whatever 
standard they consider appropriate in the circumstances by which to judge whether D’s 
conduct is “excusable”.

[T]heir Lordships, respectfully but fi rmly, consider the majority view expressed in the Morgan 
Smith case is erroneous.

Points arising

The fi rst is relevant to the facts in the present case. It concerns application of the principles 
discussed above in circumstances where D acted under the infl uence of alcohol or drugs and, 
therefore, at a time when his level of self-control may have been reduced. If D was taunted on 
account of his intoxication, that may be a relevant matter for the jury to take into account when 
assessing the gravity of the taunt to D. But D’s intoxicated state is not a matter to be taken into 
account by the jury when considering whether D exercised ordinary self-control. The position is 
the same, so far as provocation is concerned, if D’s addiction to alcohol has reached the stage 
that he is suff ering from the disease of alcoholism.’

‘The decisions to which we have referred in Newell, Raven, Ahluwalia, Dryden, Humphreys, 
Morhall and Thornton (No 2) were, in our respectful opinion, faithful to the principles laid 
down by the House in Camplin. Importantly, they refl ected the rationale of the provocation 
defence, both in its recognition of the sanctity of human life and its allowance for human 
imperfection. The eff ect of the decisions was not to abrogate the important safeguard pro-
vided by the objective comparison, and there is nothing in these cases to suggest that short 
temper or undue pugnacity or excitability could begin to excuse the deliberate taking of a 
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human life. The cases do, however, make clear that the objective comparison is a matter for the 
opinion of the jury, as Parliament had enacted, with such properly expressed judicial guidance 
as might be appropriate in the particular case. And they make clear, as Camplin had done, that 
the question is not whether D showed such self-control as an abstract hypothetical person would 
have done but such self-control as would reasonably be expected of a person having such of his 
attributes as the jury thought relevant in the factual situation in which D actually found himself at 
the relevant time. . . . 

We cannot accept that Luc Thiet Thuan v The Queen [1997] AC 131 was correctly decided by 
the majority of the Board. . . . ’

NOTE:

Summary of the majority judgments

The distinction between characteristics relevant to the gravity of provocation and self-control 

should be maintained. Had D been taunted about his intoxication or alcoholism, they might 

have been relevant to the gravity of the provocation but not to whether he had exercised 

ordinary powers of self-control. Parliament, when adopting the reasonable man standard, 

recognised that it might be unfair to defendants suffering from mental abnormality. That was 

why s2 Homicide Act 1957 was introduced. It was not open to judges to change the common 

law or depart from statute. The majority view in Smith was such a departure. The majority 

agreed that the defence was fl awed to an extent beyond reform by the courts and that it was 

imperative that a review of all aspects of the law of murder should be undertaken as soon as 

possible.

Summary of the minority judgments

There was no rational distinction between characteristics going to the gravity of the provoca-

tion or to self-control. Criminal law should be logical, comprehensible and just. Provocation 

failed to meet those criteria. The view of the majority in Smith was consistent with s3 Homicide 

Act 1957 and Camplin. There was agreement on the need for an urgent review of the law 

of homicide.

This ratio of the case was clear: that the objective test of provocation should revert to being 

just that—an objective test in which individual characteristics reducing self-control should 

be excluded. But the status of Thornton and the position of women with BWS or post-natal 

depression was somewhat unclear. Holley was followed by the Court of Appeal in R v James, 

R v Karimi (2006) EWCA Crim 14 and Mohammed (Faqir) [2005] EWCA Crim 1880 in which 

D’s violent temper was irrelevant to the reasonable man test.

NOTE TO READER: end of discussion of the old law of provocation

The new objective test under s54(1)(c) does not refer to mental characteristics. If D wishes 

to assert that his tolerance and self-restraint are not normal because of a mental condition, 

the distinction between characteristics relevant to D’s capacity for self-control and those 

relevant  to the seriousness of V’s provocative words or conduct will be maintained. The 

former are likely to be irrelevant for the jury’s consideration. Only the latter are likely to be 

relevant.

human life. The cases do, however, make clear that the objective comparison is a matter for the 
opinion of the jury, as Parliament had enacted, with such properly expressed judicial guidance 
as might be appropriate in the particular case. And they make clear, as Camplin had done, that 
the question is not whether D showed such self-control as an abstract hypothetical person would 
have done but such self-control as would reasonably be expected of a person having such of his 
attributes as the jury thought relevant in the factual situation in which D actually found himself at 
the relevant time. . . .

We cannot accept that Luc Thiet Thuan v The Queen [1997] AC 131 was correctly decided by 
the majority of the Board. . . . ’
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If this is the case, the problem is that there is no moral basis for such a distinction. Read the 

following by A. Norrie, The Coroners and Justice Act 2009 – Partial Defences to Murder [2010] 

Crim LR 281–282:

‘Thus after Holley, being addicted to glue-sniffi  ng still provided the basis for an excusable 
provocation, provided the taunt was directed at the addiction, but not if it was not. At the 
same time, otherwise sympathetic psychological conditions such as the stress and pres-
sure of caring for a new-born baby (Doughty), or suffering from emotional immaturity 
(Humphreys), or being of low intelligence (Acott) would not. Yet, these were cases that 
were, or could in principle have been, admitted under the compassionate excuse approach 
of the old law. For these defendants to have a defence to murder after Holley, they would 
need to find refuse in diminished responsibility. In all three cases this might have been 
possible under the existing law, though it would have involved very sympathetic psychi-
atric testimony, especially in Doughty . . . .Thus post-Holley, under the old law, the law’s 
irrationality is seen in that morally unworthy characteristics are still admissible provided 
that they are directly related to the provocation, while morally sympathetic characteris-
tics are not, unless there is the direct link. The old law was based upon a concession to 
human frailty, recognizing that people could not always reach the standard of the reason-
able person, yet be worthy of compassion in their personal situation. That law developed in 
a way that lost sight of the need to judge which characteristics were worthy of compassion, 
and hit upon the need for a direct connection between provocation and loss of self-control 
to narrow its application, but without ever recognising the underlying problem . . . .

Under the new ethical approach [of the new law], this sympathy for human frailty is 
rejected in favour of a recognition of imperfectly justified anger. Anger is partially rightful 
in the new understanding, while loss of self-control fails to qualify one for the defence. 
The person who loses self-control falls short of a standard to which he or she has to con-
form . . . . [In relation to Doughty:] That case in particular requires us to have compassion 
for the weakness of one who in sad or tragic circumstances did what was wrong without 

‘Thus after Holley, being addicted to glue-sniffi  ng still provided the basis for an excusable 
provocation, provided the taunt was directed at the addiction, but not if it was not. At the 
same time, otherwise sympathetic psychological conditions such as the stress and pres-
sure of caring for a new-born baby (Doughty), or suffering from emotional immaturity 
(Humphreys), or being of low intelligence (Acott) would not. Yet, these were cases that 
were, or could in principle have been, admitted under the compassionate excuse approach 
of the old law. For these defendants to have a defence to murder after Holley, they would 
need to find refuse in diminished responsibility. In all three cases this might have been 
possible under the existing law, though it would have involved very sympathetic psychi-
atric testimony, especially in Doughty . . . .Thus post-Holley, under the old law, the law’s 
irrationality is seen in that morally unworthy characteristics are still admissible provided 
that they are directly related to the provocation, while morally sympathetic characteris-
tics are not, unless there is the direct link. The old law was based upon a concession to 
human frailty, recognizing that people could not always reach the standard of the reason-
able person, yet be worthy of compassion in their personal situation. That law developed in 
a way that lost sight of the need to judge which characteristics were worthy of compassion, 
and hit upon the need for a direct connection between provocation and loss of self-control 
to narrow its application, but without ever recognising the underlying problem . . . .

Under the new ethical approach [of the new law], this sympathy for human frailty is 
rejected in favour of a recognition of imperfectly justified anger. Anger is partially rightful 
in the new understanding, while loss of self-control fails to qualify one for the defence. 
The person who loses self-control falls short of a standard to which he or she has to con-
form . . . . [In relation to Doughty:] That case in particular requires us to have compassion 
for the weakness of one who in sad or tragic circumstances did what was wrong without 

s54(1)(c) Mental
Characteristics after Holley

Smith  
No distinction between 1 or 2

Holley restores the distinction
and applies to s54(1)(c)

1. Loss of self-control
2. Gravity of the provocation

qualifying trigger

CA
Thornton L
Ahluwalia (BWS)
Humphreys (Attention-seeking)

HL/PC
Morhall
Luc Thiet Thuan

Diagram 7.7
Mental 
Characteristics 
under s54(1)(c) 
C&JA 2009
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justifiable sense of being seriously wronged. No jury, properly directed or otherwise, could 
find that the defendant had such a sense. Under the old law, his loss of self-control was 
condemnable, but having lost it in the context of a sympathetic or tragic plight could lead 
the jury to grant him a partial concession based on human frailty. Under the old provoca-
tion law, someone like Doughty may be shown compassion and become a manslaughterer; 
under the new law, he will not get the defence. One might wonder if moral progress has been 
made here.’

Do you agree with the author’s views? Would someone like Doughty or Humphries be able 

to use the defence of diminished responsibility? Would someone like Morhall still be able to 

use the defence of loss of control?

Circumstances
Section 54(3) states that ‘ the circumstances of D’ is a reference to all of D’s circumstances 

other than those whose only relevance to D’s conduct is that they bear on D’s general capac-

ity for tolerance and self-restraint.

This means that D’s external circumstances can be taken into account, ie the fact that D is 

a householder using force to defend himself or his family or an abused woman who kills 

against a background of violence. D’s ‘internal’ circumstances may also be relevant such as a 

particular mental state but s54(3) specifi cally excludes those which might reduce D’s general 

capacity for tolerance and self-restraint. This is aimed at depressive conditions or characteris-

tics producing short-temperedness in relation to which the alternative defence of diminished 

responsibility might be available. However, if D wishes to introduce his mental condition, not 

for its impact on tolerance/self-restraint but as part of his general background, presumably, 

he may do so.

The inclusion of ‘circumstances’ could mean that it will be less crucial for abused women to 

prove BWS in relation to loss of control. This mental characteristic was particularly diffi cult 

to fi t into the objective test in provocation for three reasons: 1) since an abused woman will 

suffer abuse at the hands of the victim because she is regarded as inferior, and not because 

she is suffering from BWS, the condition was not relevant to ‘the gravity of the provoca-

tion’; V’s provocative conduct would not be aimed at her BWS as required by Holley; (2) 

BWS, a traumatic, depressive condition, is assumed to reduce D’s capacity for self-control. 

This was inconsistent with the standard of self-control to be expected from ‘the reason-

able man’; (3) BWS depends upon a medical diagnosis of ‘learned helplessness’ which was 

diffi cult to reconcile with a woman who found the strength to kill through a fi nal loss of 

self-control.

However, no court after Ahluwalia suggested that abused women be denied the defence of 

provocation. All courts attempted to make the defence inclusive of women so as to render it 

gender-neutral. This was important given the criticism that provocation was inherently gender-

biased, albeit primarily in respect of the subjective test. Consequently, BWS remains problem-

atic unless domestic violence is interpreted in such a way as to be seen as particularly grave 

or offensive to D, a normal person with reasonable powers of self-restraint, because of its 

enduring, repetitive or cumulative nature. It may thus be relevant to the gravity of the injustice 

done to her. Otherwise, her history and experience of violence will form part of her background 

circumstance.

justifiable sense of being seriously wronged. No jury, properly directed or otherwise, could 
find that the defendant had such a sense. Under the old law, his loss of self-control was 
condemnable, but having lost it in the context of a sympathetic or tragic plight could lead 
the jury to grant him a partial concession based on human frailty. Under the old provoca-
tion law, someone like Doughty may be shown compassion and become a manslaughterer; 
under the new law, he will not get the defence. One might wonder if moral progress has been 
made here.’
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Consider whether the following characteristics are relevant to either D’s capacity for 

tolerance/self-restraint or the gravity of V’s words or conduct. Comment on their relevance 

in relation to the objective test under s54(1)(c) C&JA 2009.

1. Dan has a hot-tempered and jealous disposition. When his girlfriend, Eileen, attempts to 

leave him one day, he strangles her.

2. Yolanda is 16 and kills an older man with whom she has a relationship because he wishes 

to force her into prostitution.

3. Nigel, an alcoholic, thinks all Asians are terrorists. Mohammed calls him a racist pig. 

Nigel then throws a petrol bomb through Mohammed’s window and Mohammed is 

killed in the fi re.

4. Zohra has an attention-seeking personality and self-harms. She kills her boyfriend when 

he threatens her with a gang rape.

5. Delia is dyslexic and cannot read very well. Her boyfriend taunts her about it frequently. 

One night in desperation, Delia stabs him with a pair of scissors.

6. Look at the question on Anne and Bill at the end of the last section on the tests for loss 

of self-control and qualifying triggers. Suppose that as a consequence of Bill’s violence, 

Anne became anxiety ridden, nervous, depressed and suffered from insomnia. What 

other defence might Anne plead?

Conclusion

The new defence of loss of control introduced by ss 54 and 55 C&JA 2009 in October 2010 

was the culmination of three Law Commission reports: ‘Partial Defences to Murder’ (Law 

Com No 290, Cm. 630) 2004, ‘A New Homicide Act for England and Wales’ (CP No 177, 

2005) and ‘Murder, Manslaughter and Infanticide’ (Law Com No 304, 2006). Consideration 

was given to merging the two partial defences of diminished responsibility and provocation 

but this was rejected on the grounds that the distinction between characteristics bearing on 

the gravity of the provocative conduct on the one hand and those relating to reduced self-

control should be retained. It was possible but less likely that mental characteristics would 

be regarded as relevant to provocation. The question is whether the new defence of loss of 

control has greater clarity than provocation? Will it be any easier for juries to understand? 

Several new concepts are not defi ned and it is not clear exactly what sort of test will be 

required at various points. For example, how will it be decided whether D acted in a ‘con-

sidered’ desire for revenge (s54(4))? How is the ‘extremely grave nature’ of a thing or things 

done or said (or both) to be measured, objectively or subjectively? How will it be decided 

whether a person of D’s sex, age, normal tolerance and self-restraint would have ‘reacted’ 

as D did? Are juries likely to completely disregard sexual infi delity? One thing of which we 

can be sure, in view of these questions, is that the new defence is likely to generate as many 

colourful cases as the old!

thinking point 7.3

Consider whether the following characteristics are relevant to either D’s capacity for 

tolerance/self-restraint or the gravity of V’s words or conduct. Comment on their relevance 

in relation to the objective test under s54(1)(c) C&JA 2009.

1. Dan has a hot-tempered and jealous disposition. When his girlfriend, Eileen, attempts to

leave him one day, he strangles her.

2. Yolanda is 16 and kills an older man with whom she has a relationship because he wishes

to force her into prostitution.

3. Nigel, an alcoholic, thinks all Asians are terrorists. Mohammed calls him a racist pig.

Nigel then throws a petrol bomb through Mohammed’s window and Mohammed is

killed in the fi re.

4. Zohra has an attention-seeking personality and self-harms. She kills her boyfriend when

he threatens her with a gang rape.

5. Delia is dyslexic and cannot read very well. Her boyfriend taunts her about it frequently.

One night in desperation, Delia stabs him with a pair of scissors.

6. Look at the question on Anne and Bill at the end of the last section on the tests for loss

of self-control and qualifying triggers. Suppose that as a consequence of Bill’s violence,

Anne became anxiety ridden, nervous, depressed and suffered from insomnia. What 

other defence might Anne plead?
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The partial defence of loss of control rests upon a three-limbed test:

s54(1)(a): there must fi rst be evidence of a loss of self-control (a subjective test);• 

s54(1)(b): this must be due to a ‘qualifying trigger’ (a semi-subjective/objective test):• 

s55(3): fear of serious violence from V towards D or another; and/or s55(4): a thing • 

done or said of an extremely grave character causing a justifi able sense of being 

seriously wronged (ie: anger);

s54(1)(c): D must fi nally demonstrate that a person of his age and sex with normal • 

capacity for tolerance and self-restraint would have killed in such circumstances (an 

objective test).

7.1.4   Suicide Pacts: The Third Partial Defence to Murder

Section 4 Homicide Act 1957 substitutes manslaughter for murder in these circumstances:

(1)  It shall be manslaughter, and shall not be murder, for a person acting in pursuance of a 

suicide pact between him and another to kill the other or be a party to the other . . . being 

killed by a third person.

(2)  Where it is shown that a person charged with the murder of another killed the other 

or was a party to his . . . being killed, it shall be for the defence to prove that the person 

charged was acting in pursuance of a suicide pact between him and the other.

(3)  . . . ‘suicide pact’ means a common agreement between two or more persons having 

for its object the death of all of them, whether or not each is to take his own life, but 

nothing done by a person who enters into a suicide pact shall be treated as done by 

him in pursuance of the pact unless it is done while he has the settled intention of 

dying in pursuance of the pact.

In addition:

•  Section 1 Suicide Act 1961 abolishes the offence of suicide.

•  Section 2 Suicide Act 1961 as amended by s59 Coroners and Justice Act 2009, creates 

an offence of intentionally encouraging or assisting suicide.

 7.2  Involuntary Manslaughter: 
Unintentional Killings

7.2.1 Introduction• 

7.2.2 Manslaughter by Gross Negligence• 

7.2.3 Reckless Manslaughter• 

7.2.4 Unlawful and Dangerous Act (Constructive) Manslaughter• 

The partial defence of loss of control rests upon a three-limbed test:

s54(1)(a): there must fi rst be evidence of a loss of self-control (a subjective test);•

s54(1)(b): this must be due to a ‘qualifying trigger’ (a semi-subjective/objective test):•

s55(3): fear of serious violence from V towards D or another; and/or s55(4): a thing•

done or said of an extremely grave character causing a justifi able sense of being

seriously wronged (ie: anger);

s54(1)(c): D must fi nally demonstrate that a person of his age and sex with normal •

capacity for tolerance and self-restraint would have killed in such circumstances (an

objective test).

section
summary
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Adomako [1995] 1 AC 171—gross negligence manslaughter defi ned;

Misra & Srivastava [2004] EWCA Crim 2375—gross negligence manslaughter was not 

contrary to Article 7 ECHR;

Gemma Evans [2009] EWCA Crim 650—the existence of a duty is a matter of law;

Winter & Winter [2010] EWCA Crim 1474—a duty depends on the facts and is a matter 

for the judge;

Church [1965] 2 All ER 72—the ‘unlawful act’ in manslaughter must be objectively 

dangerous;

Carey [2006] Crim LR 842—mere assault is not a dangerous unlawful act;

Kennedy [2007] UKHL 38—drug supply cases: self-injection is not an unlawful act and 

will break the chain of causation.

7.2.1   Introduction

We have seen that the offence of murder consists of intentional killings and that voluntary 

manslaughter consists of intentional killings in the circumstances of a partial defence to mur-

der such as loss of control, diminished responsibility or suicide pact. Involuntary manslaugh-

ter consists of three categories of unintentional killing where D is convicted of causing death 

even though he did not intend or foresee the possibility of death or serious harm. The offence 

applies to a wide range of conduct leading to death, from intentional unlawful activity, such 

as a robbery or arson, to lawful activity carried out with a high degree of incompetence, such 

as surgery or driving.

Where death arises from reckless conduct undertaken with foresight of a high probability 

of harm, D’s culpability for involuntary manslaughter can be almost as high as for murder. In 

these circumstances, the line between murder and manslaughter can sometimes be diffi cult 

to draw given the uncertain distinction between oblique intent and recklessness. At the bot-

tom of the scale, some forms of unlawful and dangerous act or gross negligence manslaugh-

ter involve far lower degrees of culpability. Because of the vagueness of the offence, there 

is a possibility that blame may be attributed to a defendant for accidental deaths which are 

caused by mere negligence or inadvertence.

This is therefore a very wide offence covering a huge range of conduct with varying degrees 

of culpability. This has given rise to criticism and calls for reform.

Adomako [1995] 1 AC 171—gross negligence manslaughter defi ned;

Misra & Srivastava [2004] EWCA Crim 2375—gross negligence manslaughter was not

contrary to Article 7 ECHR;

Gemma Evans [2009] EWCA Crim 650—the existence of a duty is a matter of law;

Winter & Winter [2010] EWCA Crim 1474—a duty depends on the facts and is a matter

for the judge;

Church [1965] 2 All ER 72—the ‘unlawful act’ in manslaughter must be objectively

dangerous;

Carey [2006] Crim LR 842—mere assault is not a dangerous unlawful act;

Kennedy [2007] UKHL 38—drug supply cases: self-injection is not an unlawful act and

will break the chain of causation.

key
cases

Diagram 7.8
Types of involun-
tary manslaughter

Types of Involuntary Manslaughter (unintentional killing)

Unlawful &
Dangerous Act
(alternatively called
Constructive
Manslaughter)

Recklessness:
(Cunningham/
Subjective
Recklessness)

NB: The AR of manslaughter is the same as for murder.

Gross negligence:
(Extreme carelessness
or incompetence)
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7.2.2   Manslaughter by Gross Negligence

Defi nition of gross negligence

The offence consists of four elements:

1. A duty owed by D towards V to take care;

2. A breach of duty in such a way as to give rise to a risk of death;

3. Causation;

4. Gross negligence showing such disregard for the life and safety of others as to amount 

to a crime.

The concept of gross negligence applies only to manslaughter and to no other offence. It means 

extreme carelessness or incompetence and arises where a very serious mistake causes death. The 

conduct may take the form of a seriously negligent act or omission. Liability depends on whether 

a duty of care exists between D and V. Sometimes, the duty will be readily identifi able especially 

where the death occurs in the course of lawful conduct, such as that owed by professionals to 

their clients or doctors to patients and so on. At other times, the duty will be less certain, par-

ticularly where the parties are engaged in criminal activity. Sometimes there will be an overlap 

between unlawful and dangerous act manslaughter and gross negligence manslaughter.

The two questions concerning gross negligence manslaughter that you need to bear in 
mind as you read through this section are:

Is the defi nition of gross negligence so wide that it includes lower degrees of ordinary • 

negligence (carelessness)?

We already know that negligence is found throughout both civil and criminal law. Ordinary 

negligence will not usually attract criminal liability but may be the basis of minor criminal 

conduct crime such as careless driving. There should be a clear distinction between the very 

high degree of negligence required for manslaughter and ordinary negligence.

A duty of care is determined according to civil law principles. These are sometimes • 

unclear. But a duty to act, as required by omissions liability, is determined by the crim-

inal law. Are the two consistent? Is this a satisfactory basis of criminal liability for man-

slaughter? Recall the case of Stone & Dobinson [1977] 2 All ER 341 (Chapter 2, ‘Voluntary 

assumption of duty to act’, p 54) and the criticism that liability for an assumption of a 

duty of care represented a wide extension of criminal liability for manslaughter.

Background to the current law
In Chapter 3 (‘Gross Negligence’, p 158) we saw that gross negligence manslaughter existed 

at the beginning of the twentieth century (Bateman (1925) 19 Cr App R 8 and Andrews v DPP 

[1937] AC 576). However, it fell into obscurity after 1983 when Caldwell recklessness was 

applied to manslaughter. Gross negligence was not revived as an identifi able independent 

fault element until the leading case of Adomako [1995] 1 AC 171 (HL). It is distinguishable from 

subjective recklessness which involves the conscious or advertent running of an unreasonable 

risk of harm. Refer to Chapter 3 (‘Gross Negligence’, p 158) for the facts of Adomako.

In Chapter 3 ( p 158) we looked at detailed criticisms of this defi nition. Briefl y, they were as 

follows:

The • Adomako/Bateman test does not indicate exactly how bad the negligence must be 

before it should amount to manslaughter as opposed to a lesser crime.
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The test can be described as being circular.• 

The ordinary principles of negligence with reference to the duty of care in a criminal con-• 

text are unclear and thus so too are the boundaries of this offence.

The exact degree of risk required is uncertain.• 

The offence of gross negligence manslaughter may offend the principle of legal certainty • 

as required by Article 7 ECHR.

It is unclear whether a defendant lacking capacity would be held to the same standard of • 

conduct as one who is able to perceive risk. Is an objective test of MR justifi ed?

Bearing in mind these observations, we must now examine each element of the offence.

1. Duty of care

The existence of a duty of care is a matter of law for the judge to decide. The ordinary princi-

ples of negligence will apply, subject to exceptions as we shall see. The alleged conduct can 

consist of either an omission or an act, both of which will now be considered.

Duty arising by omission
Gross negligence manslaughter is a result crime which can be committed by omission. We 

have already seen in respect of omissions liability that a duty to act is rare in the criminal law. 

For example, there is no duty upon any of us to rescue a drowning stranger and therefore no 

criminal liability will arise even though we might have easily performed a rescue. We outlined 

the limited categories of duty relevant to omissions liability in Chapter 2 (‘Omissions: Liability 

for Failing to Act in Breach of Duty’, p 51).

Doctor–patient: • Adomako

Voluntary assumption of a duty of care: • Stone & Dobinson; Ruffel; Evans.

Contractual/Statutory:•  Transport carrier/driver/pilot and passenger: Lichfi eld, AG’s 

Reference (No 2 of 1999) (below). Employment: DPP, ex parte Jones (below), Pittwood 

(Omissions).

Relationship: • Hood

Creation of danger • Miller, Santana-Bermudez, Evans.

In relation to the last category, we will return to a case fi rst examined in Chapter 2 (‘Creation 

of a situation of danger’, p 64). The Court of Appeal held in Gemma Evans EWCA Crim 650 

that a failure by one half-sister to summon medical assistance for another to whom she 

had supplied heroin gives rise to a breach of this type of duty to act. We considered earlier 

the grounds upon which a duty arose. The court also held that the existence of a duty was 

a matter of law. The judge had been wrong to leave it to the jury to determine whether a 

duty of care had existed. The jury were effectively deciding an issue of law. There had been 

inconsistency on the authorities as to whether the judge or jury should decide whether a 

duty existed. The Court of Appeal was critical of Willoughby [2004] EWCA Crim 3365, in 

which it had been held that the existence of a duty was normally a matter for the jury. Here, 

W had employed D to assist in burning down his disused public house in relation to which 

W could no longer afford the mortgage repayments. It was insured against destruction by 

fi re and W wished to claim the insurance money after the blaze. D died whilst setting fi re to 

the building. Both W and D were therefore participating in a criminal enterprise and to this 

extent the case was similar to Wacker (‘Duty arising by positive act’, p 343).
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R v Gemma Evans ●  [2009] EWCA CRIM 650 COURT OF APPEAL 

Lord Judge LCJ:

‘The starting point is to refl ect on fi rst principles. Subject to any statutory exceptions, in the 
criminal trial decisions of fact are the exclusive responsibility of the jury and questions of law 
are for the judge. In principle therefore the existence, or otherwise, of a duty of care or, we 
would add, a duty to act, is a stark question of law: the question whether the facts establish 
the existence of the duty is for the jury . . . 

In some cases, such as those arising from a doctor/patient relationship where the existence 
of the duty is not in dispute, the judge may well direct the jury that a duty of care exists. Such 
a direction would be proper. But if, for example, the doctor were on holiday at the material time, 
and the deceased asked a casual question over a drink, it may very well be that the question 
whether a doctor/patient relationship existed, and accordingly whether a duty of care arose, 
would be in dispute. In any cases where the issue is in dispute, and therefore in more complex 
cases, and assuming that the judge has found that it would be open to the jury to fi nd that there 
was a duty of care, or a duty to act, the jury should be directed that if facts a + b and/or c or d 
are established, then in law a duty will arise, but if facts x or y or z were present, the duty would 
be negatived. In this sense, of course, the jury is deciding whether the duty situation has been 
established. In our judgment this is the way in which Willoughby should be understood and, 
understood in this way, no potential problems arising from article 6 and article 7 of the ECHR 
are engaged.

In our judgment the jury should not have been left to decide the question whether the appel-
lant owed a duty of care to the deceased. The judge is not to be criticised for doing so. He was 
following Willoughby as it was commonly understood.

49. The important question however is whether his direction renders the conviction unsafe. It 
does not. On our analysis there was a plain case to answer. On the facts actually found by the 
jury on the supply issue, and the undisputed facts, in our judgment the appellant was under a 
plain and obvious duty to take reasonable steps to assist or provide assistance for Carly. The 
jury were sure, both in law and in fact on this point: so, as a matter of law, are we. The fact that 
the jury was sure as a matter of law may help to reinforce our conclusion, but in the ultimate 
analysis is irrelevant to it. The remaining ingredients of the off ence were proved. Accordingly 
this appeal against conviction will be dismissed.’

NOTE

1.  The case has now clarifi ed that it is for the judge to defi ne the duty by instructing the jury 

that if they fi nd the facts of the case to be X, a duty will be established. The jury must 

then decide whether they fi nd that the facts occurred. It is inevitable that the dividing line 

between the functions of judge and jury remain somewhat unclear however because the 

existence of the duty is fact dependent.

2.  Although this case confi rms that where D supplies drugs to V who self-injects and dies, a 

duty of care is capable of arising as a matter of law under the principle of Miller, there must 

have been some facts giving rise to such a duty beyond mere supply so that it can be said 

that D is contributing to the creation of danger. Here, it was the failure to call for medical 

‘The starting point is to refl ect on fi rst principles. Subject to any statutory exceptions, in the 
criminal trial decisions of fact are the exclusive responsibility of the jury and questions of law 
are for the judge. In principle therefore the existence, or otherwise, of a duty of care or, we 
would add, a duty to act, is a stark question of law: the question whether the facts establish 
the existence of the duty is for the jury . . .

In some cases, such as those arising from a doctor/patient relationship where the existence 
of the duty is not in dispute, the judge may well direct the jury that a duty of care exists. Such 
a direction would be proper. But if, for example, the doctor were on holiday at the material time, 
and the deceased asked a casual question over a drink, it may very well be that the question 
whether a doctor/patient relationship existed, and accordingly whether a duty of care arose, 
would be in dispute. In any cases where the issue is in dispute, and therefore in more complex 
cases, and assuming that the judge has found that it would be open to the jury to fi nd that there 
was a duty of care, or a duty to act, the jury should be directed that if facts a + b and/or c or d 
are established, then in law a duty will arise, but if facts x or y or z were present, the duty would 
be negatived. In this sense, of course, the jury is deciding whether the duty situation has been 
established. In our judgment this is the way in which Willoughby should be understood and, 
understood in this way, no potential problems arising from article 6 and article 7 of the ECHR 
are engaged.

In our judgment the jury should not have been left to decide the question whether the appel-
lant owed a duty of care to the deceased. The judge is not to be criticised for doing so. He was 
following Willoughby as it was commonly understood.

49. The important question however is whether his direction renders the conviction unsafe. It 
does not. On our analysis there was a plain case to answer. On the facts actually found by the 
jury on the supply issue, and the undisputed facts, in our judgment the appellant was under a 
plain and obvious duty to take reasonable steps to assist or provide assistance for Carly. The 
jury were sure, both in law and in fact on this point: so, as a matter of law, are we. The fact that 
the jury was sure as a matter of law may help to reinforce our conclusion, but in the ultimate 
analysis is irrelevant to it. The remaining ingredients of the off ence were proved. Accordingly 
this appeal against conviction will be dismissed.’
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assistance in full awareness of the risks. Previous cases have held that a duty may also arise 

by virtue of an assumption of responsibility (see Chapter 2, ‘Voluntary assumption of a duty 

to act’, p 54: Khan and Ruffel [2003] EWCA Crim 122).

It is, however, doubtful whether the issue of causation is convincingly dealt with. The convic-

tion of D for unlawful act manslaughter in Kennedy (No 2) [2007] UKHL 38 was overturned 

because the free decision of the victim to self-inject broke the chain of causation between 

supply and death. The Court of Appeal in Evans side-stepped this inconvenient point by 

focusing on a later point in time: D created or contributed to the dangerous situation by fail-

ing to protect the safety of V once she became aware that her condition was life-threatening. 

This decision will undoubtedly enlarge the group of potential defendants in manslaughter 

cases.

In the next case, the Court of Appeal held that the scope of a duty of care depended on the 

facts of each case and endorsed that this was a matter for the judge.

R v Winter & Winter ●  [2010] EWCA CRIM 1474 COURT OF APPEAL 

A director of a fi reworks company and his son stored large and dangerous display-type fi re-

works of a kind they were not licensed to make or store in contravention of the Explosives 

Regulations 2003. A fi re broke out on the farm they owned and spread to a container in 

which the fi reworks were stored. One of the defendants frantically warned the fi re offi cers 

of the danger of the fi re reaching the container but failed to disclose the reason and misled 

them by stating that the contents were wood. The container exploded killing a fi re offi cer 

and a fi re-service civilian media awareness offi cer (V) who was fi lming the fi re for training 

purposes. He had ignored instructions from fi re offi cers to keep back. Both Ds were con-

victed of gross negligence manslaughter following a ruling by the judge that the Ds were 

in breach of a duty to take proper care in the storage and handling of explosives. The duty 

was owed to all persons on the site and the surrounding vicinity, including V. The judge said 

this:

‘In the words of Lord Atkin: “You must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your neighbour. Who then is my neigh-
bour? The answer seems to be – persons who are so closely and directly aff ected by my act 
that I ought reasonably to have had them in contemplation as being so aff ected when I am 
directing my mind to the acts or omissions which are called in question.”. . .  The essence of 
the duty which is alleged is a duty to take proper care in the storage and handling of explo-
sives and, on the outbreak of fi re and the arrival of the emergency services, fully to inform 
the fi re fi ghters of the locations in which fi reworks were stored and the type and approximate 
quantity of them. Those duties must be owed to all persons who were on the site or in the sur-
rounding vicinity and could be injured by an explosion, of the possibility of which, the Winters 
were well aware . . . .

On appeal against conviction for V’s death, it was argued that no duty was owed because his 

presence at the fi re was not reasonably foreseeable. Alternatively, the duty ceased when he 

disobeyed instructions. The Court of Appeal held that a duty arose on the civil principles of 

negligence because it was reasonably foreseeable that such a person as V might be present 

at the scene of the fi re. V’s failure to do as instructed was relevant to causation not to the 

duty of care.

‘In the words of Lord Atkin: “You must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your neighbour. Who then is my neigh-
bour? The answer seems to be – persons who are so closely and directly aff ected by my act 
that I ought reasonably to have had them in contemplation as being so aff ected when I am 
directing my mind to the acts or omissions which are called in question.”. . .  The essence of 
the duty which is alleged is a duty to take proper care in the storage and handling of explo-
sives and, on the outbreak of fi re and the arrival of the emergency services, fully to inform 
the fi re fi ghters of the locations in which fi reworks were stored and the type and approximate 
quantity of them. Those duties must be owed to all persons who were on the site or in the sur-
rounding vicinity and could be injured by an explosion, of the possibility of which, the Winters 
were well aware . . . .
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Hooper LJ:

‘In our view it is reasonably foreseeable that civilian employees of the fi re service in the position 
of Mr Wembridge may come on to and close to the site of a fi re in order to fi lm or photograph it . . . . 
Does that duty cease to be owed because Mr Wembridge may have disobeyed instructions? 
Counsel for the applicants conceded that they could show us no authority to suggest that a 
failure to comply with instructions resulted in there being no duty owed. Such a failure may be 
relevant on the issue of causation and, in civil cases, to the issue of causation, volenti and con-
tributory negligence. It is not arguable, in our view, that any failure to comply with instructions 
in this case had the consequence that no duty of care was owed to Mr Wembridge . . . . To whom 
such a duty extends must depend upon all of the facts of the individual case. Suffi  ce it to say 
that we are satisfi ed that it is not arguable that a duty was not owed to Mr Wembridge.’ 

NOTE

The jury had been directed by the judge to convict only if the Ds had been reckless. This was 

a higher standard of culpability than gross negligence and favourable to the defendants. As 

we have seen above, the latter includes the former. The existence of a duty of care must be 

distinguished from the requirement of causation, to which a failure to follow instructions 

may be relevant. Remember: the breach of duty must cause death. The civil doctrine of 

volenti non fi t injuria is a defence to an action in negligence. It means that V has voluntarily 

assumed the risk of injury.

Duty arising by positive act
Here, the courts will examine ordinary principles of the law of negligence in order to deter-

mine whether a duty was owed by D to V in circumstances which may arise outside of the 

‘omissions’ categories. The civil position, although instructive, is not entirely conclusive. For 

example, the courts have found the existence of a duty between participants in a criminal 

enterprise, such as the importing of illegal immigrants, which would not give rise to a duty 

in tort. The existence of a duty will depend on whether D’s acts gave rise to a foreseeable (or 

obvious) risk of death of V. This is a wider test than for omissions.

[Tort law: a duty of care

Where the loss is purely physical, a duty of care will arise where injury/harm would have 

been in the contemplation of the reasonable man. The test is one of foresight not physical 

proximity: would a reasonable person have foreseen the risk of injury/death as a result of D’s 

actions? V need not be identifi able by D but should be one of a class of potential victims. 

Where the loss is not physical but economic or mental injury, the test becomes one of prox-

imity, ie some additional element over and above foreseeability such as actual knowledge 

or control.]

The next case confi rms that, under the criminal law, the participants in a joint criminal enter-

prise owe a duty to one another.

R v Wacker ●  [2002] EWCA CRIM 1944, [2003] 4 ALL ER 295 COURT OF APPEAL

The bodies of 58 illegal Chinese immigrants were discovered in the back of a container 

lorry at Dover by Customs and Excise offi cers. They had died from suffocation. A total of 60 

‘In our view it is reasonably foreseeable that civilian employees of the fi re service in the position 
of Mr Wembridge may come on to and close to the site of a fi re in order to fi lm or photograph it . . . . 
Does that duty cease to be owed because Mr Wembridge may have disobeyed instructions? 
Counsel for the applicants conceded that they could show us no authority to suggest that a 
failure to comply with instructions resulted in there being no duty owed. Such a failure may be 
relevant on the issue of causation and, in civil cases, to the issue of causation, volenti and con-
tributory negligence. It is not arguable, in our view, that any failure to comply with instructions 
in this case had the consequence that no duty of care was owed to Mr Wembridge . . . . To whom 
such a duty extends must depend upon all of the facts of the individual case. Suffi  ce it to say 
that we are satisfi ed that it is not arguable that a duty was not owed to Mr Wembridge.’ 
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immigrants had been carried from Rotterdam to Dover. The container had been ventilated 

by a small vent which was open at the beginning of the journey but which had been closed 

from the outside during a stop shortly before Zeebrugge. The lorry driver’s fi ngerprints were 

discovered on the vent. The driver was convicted of conspiracy to facilitate the entry into the 

UK of illegal immigrants, receiving an eight-year sentence, and 58 offences of manslaughter 

for which he received six years’ imprisonment for each manslaughter offence to run concur-

rently but consecutively to the conspiracy sentence making a total of 14 years. He appealed 

against the manslaughter convictions and sentence.

The relevant point of law was whether the driver owed a duty of care to the deceased victims 

of the enterprise. His chief argument was that Adomako states that the ordinary principles 

of the law of negligence apply to ascertain whether or not D is in breach of a duty of care 

towards V who has died. One of the ordinary principles of negligence law is ex turpi causa 

non oritur actio (the law of negligence does not recognise a duty of care between partici-

pants in a criminal enterprise). It followed that he therefore owed no duty of care towards the 

illegal immigrants because they were participants in the illegal importation. In the absence 

of a duty, there was no foundation for a conviction of gross negligence manslaughter. The 

judge had decided that D owed a duty on the basis that Vs were dependent on D and not 

solely responsible for the criminal activity.

The Court of Appeal rejected the appellant’s argument on the grounds of public policy and 

dismissed the appeal. Kay LJ:

‘Thus looked at as a matter of pure public policy, we can see no justifi cation for concluding 
that the criminal law should decline to hold a person as criminally responsible for the death 
of another simply because the two were engaged in some joint unlawful activity at the time 
or, indeed, because there may have been an element of acceptance of a degree of risk by V in 
order to further the joint unlawful enterprise. Public policy, in our judgment, manifestly points 
in totally the opposite direction.

The next question that we are bound to ask ourselves is whether in any way we are required by 
authority to take a diff erent view. The foundation for the contention that ex turpi causa is as much 
a part of the law of manslaughter as it is a part of the law of negligence is the passage from the 
speech of Lord Mackay in Adomako. . . . In particular it is Lord Mackay’s reference to ‘the ordinary 
principles of negligence. . . . ’

NOTE

1.  The court went on to explain that Lord Mackay in Adomako defi ned the existence 

of a duty by reference to the ordinary laws of negligence in the context of the facts 

of that case: negligent lawful activity. The rules relating to ex turpi causa were never 

intended by Lord Mackay in Adomako to be considered part of the ordinary principles 

of negligence when applying to lawful negligent activity. But that did not mean that a 

duty should be excluded from negligent unlawful activity. Wacker was concerned with 

unlawful activity. Therefore, participants to a criminal enterprise could owe a duty to 

one another.

2.  No mention was made by the Court of Appeal in Wacker of R v Khan and Khan [1998] Crim 

LR 830 in which the Court of Appeal had already decided that a duty of care could exist in 

the joint criminal enterprise between a heroin dealer and his customer subject to approval 

by the jury as an issue of fact (Chapter 2, ‘Voluntary assumption of a duty to act’, p 54).

‘Thus looked at as a matter of pure public policy, we can see no justifi cation for concluding 
that the criminal law should decline to hold a person as criminally responsible for the death 
of another simply because the two were engaged in some joint unlawful activity at the time 
or, indeed, because there may have been an element of acceptance of a degree of risk by V in 
order to further the joint unlawful enterprise. Public policy, in our judgment, manifestly points 
in totally the opposite direction.

The next question that we are bound to ask ourselves is whether in any way we are required by 
authority to take a diff erent view. The foundation for the contention that ex turpi causa is as much 
a part of the law of manslaughter as it is a part of the law of negligence is the passage from the 
speech of Lord Mackay in Adomako. . . . In particular it is Lord Mackay’s reference to ‘the ordinary 
principles of negligence. . . . ’
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3.    Confusion also remains between the tortious ‘duty of care’ by which manslaughter by 

gross negligence is defi ned and the ‘duty to act’ which forms the basis of omissions 

liability in the criminal law. Wacker confi rms that there is not a complete overlap. See this 

comment from ‘The Duty of Care in Gross Negligence Manslaughter’ [2007] Crim LR 24 

by J. Herring and E. Palser:

‘Whilst there may be some areas in which policy considerations and objectives diff er between 
tort and criminal law, only rarely will these justify a signifi cant deviation from the well-estab-
lished principles governing the tortious duty of care, upon which Adomako clearly appears to 
have been predicated. In this light, though there may be calls for the criminal law to develop 
its own understanding of the duty of care, distinct from that in tort, we would suggest that 
use is made of the development of the concept of a duty of care in the law of tort as the normal 
meaning of “duty of care” in gross negligence manslaughter but recognising that there may 
be rare cases where the judge can direct that the tortious duty will not be relied upon. These 
will be in cases where the blameworthiness of the victim leads to there being no duty of care 
in tort when it may still be appropriate to impose a criminal liability (eg: the ex turpi causa 
doctrine) and cases involving omissions, where the court will need to fi nd not only a duty of 
care, but also a duty to act. Such an approach is the best way to achieve clarity and consist-
ency in the law.’

Having looked at duties arising by omission and positive act, the following points arise:

The unclear distinction between civil negligence and gross negligence
Are the boundaries of gross negligence certain enough so as to exclude ordinary negli-

gence? In determining whether the negligence was bad enough to amount to a crime, is the 

jury answering a question of law (ie is the test circular?). The point arose in this case where 

the question was whether the captain of a ship owes a duty of care to his crew.

R v Lichfi eld ●  [1998] CRIM LR 508 COURT OF APPEAL

The appellant was the owner and master of a square-rigged schooner which became ship-

wrecked on rocks off the Cornish coast and broke up. Three of the 14 crew died.

The appellant was accused of gross negligence manslaughter for 1) steering an unsafe course 

too close to a dangerous coast and 2) for setting sail knowing that he might have to rely on 

the ship’s engines which he knew contained contaminated fuel and which might therefore 

fail. He had therefore knowingly assumed a serious and obvious risk of death but had carried 

on regardless. The appellant argued that the existence of a statutory crime of (mere) negli-

gence in s27(2) Merchant Shipping Act 1970, providing an offence of breach of duty where 

a ship’s master negligently causes damage to his ship or death or injury to any person, pre-

cluded a fi nding of gross negligence on the grounds that it would be contrary to public policy 

to ask a jury to fi nd whether the conduct was so bad that it ought to be judged a crime. The 

appellant was convicted of all three deaths and appealed.

It was held there was ample evidence on which the jury could have convicted on the facts. 

The appellant’s argument that there was no room for a shipping manslaughter case was 

described as impossible because it would make nonsense of Adomako and would advantage 

those who were subject to statutory liability.

‘Whilst there may be some areas in which policy considerations and objectives diff er between 
tort and criminal law, only rarely will these justify a signifi cant deviation from the well-estab-
lished principles governing the tortious duty of care, upon which Adomako clearly appears to 
have been predicated. In this light, though there may be calls for the criminal law to develop 
its own understanding of the duty of care, distinct from that in tort, we would suggest that 
use is made of the development of the concept of a duty of care in the law of tort as the normal 
meaning of “duty of care” in gross negligence manslaughter but recognising that there may 
be rare cases where the judge can direct that the tortious duty will not be relied upon. These 
will be in cases where the blameworthiness of the victim leads to there being no duty of care 
in tort when it may still be appropriate to impose a criminal liability (eg: the ex turpi causa
doctrine) and cases involving omissions, where the court will need to fi nd not only a duty of 
care, but also a duty to act. Such an approach is the best way to achieve clarity and consist-
ency in the law.’
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The argument on the case put forward by J.C. Smith in the Criminal Law Review commentary 

is that it is one thing to decide that the negligence was ‘more than a matter of mere com-

pensation between the parties’ but quite another to decide whether it was bad enough to 

amount to manslaughter. Negligence may be criminal in regulatory offences but not neces-

sarily so bad as to amount to manslaughter. The test for gross negligence fails to make this 

clear. At 509 he states:

‘It would, at least, make sense in circumstances like the present to ask a jury whether they 

are sure that the case is so bad that it is not adequately dealt with by a conviction under 

the 1970 Act. It makes no sense to ask them whether they are sure it is not adequately 

dealt with by damages at civil law . . . 

The Bateman test had a useful purpose in reminding lawyers that there are degrees of negli-

gence and that negligence suffi cient for civil liability is not enough for manslaughter; but, as 

a test to be applied by juries, it is worse than useless.’

The relevance of recklessness
Recklessness is not a prerequisite to a fi nding of gross negligence but may be relevant to the 

degree of negligence.

Is it more likely that D was grossly negligent if he knew there was a risk of serious harm at the 

time of the offence? In Lichfi eld the appellant was subjectively reckless in that he knowingly 

took a serious and obvious risk of death. Subjective recklessness is a state of mind whereas 

gross negligence is an extremely unreasonable level of conduct. Nevertheless, curiously, in 

Lichfi eld the jury were still asked to determine the question of whether the master’s con-

duct was so bad as to amount to the crime of manslaughter. This is not done with reckless 

criminal damage or any other offence of recklessness. The next three cases reveal different 

approaches to fi nding gross negligence where D was also reckless.

a.  Subjective recklessness is not a prerequisite to a fi nding of gross negligence. The 
test for gross negligence is objective

DPP, ex parte Jones ●  [2000] CRIM LR 858, [2000] IRLR 373 DIVISIONAL COURT

This was an application for judicial review by the brother of a young male student who had 

been killed on his fi rst day of a holiday job in Portsmouth unloading cargo from the hold of a 

ship. The bags of cargo were lifted by a dockside crane using a grab bucket and the jaws of 

the bucket had closed on the deceased whilst he was on deck and decapitated him. This had 

occurred because the crane operator had inadvertently moved the joystick. The crane had 

been adapted by the managing director of the employing company to facilitate the lifting of 

open bags. The Health and Safety Executive were prosecuting the employing fi rm for negligent 

breaches of health and safety at work legislation. The DPP had decided that there was insuffi -

cient evidence of gross negligence for the purposes of manslaughter because of the absence of 

subjective recklessness. The application to the Divisional Court challenged that decision.

The application was allowed. Had the DPP taken into account further evidence of negligence 

liability beyond subjective recklessness, such as the unsafe system of work carrying a risk of 

death, the lack of training to operatives, an adaptation to the crane which was not recom-

mended by the manufacturers and the inability of the crane operator to see into the hold of 

the ship, the decision not to prosecute might have been different.
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At paragraph 23, Buxton LJ stated:

‘The law is, therefore, quite clear. If the accused is subjectively reckless, then that may be 
taken into account by the jury as a strong factor demonstrating that his negligence was crimi-
nal, but negligence will still be criminal in the absence of any recklessness if on an objective 
basis D demonstrated what, for instance, Lord Mackay quoted the Court of Appeal in Adomako 
as describing as:

“failure to advert to a serious risk going beyond mere inadvertence in respect of an obvi-
ous and important matter which D’s duty demanded that he should address.”

That is a test in objective terms.’

The only issue should have been whether the unsafe system of work represented such a 

high degree of negligence that it should be judged criminal. In other words, was there an 

obvious risk of death such that the employer should be convicted of manslaughter? It was 

acknowledged that evidence of a state of mind of subjective recklessness may be relevant to 

the criminal degree (ie grossness) of negligence.

b.  Evidence of a state of mind is generally irrelevant but could have a bearing on 
grossness or criminality

 AG’s Reference  ● (No 2 of 1999) [2000] QB 796, [2000] CRIM LR 475 
COURT OF APPEAL

This was the failed prosecution of South West trains for the Southall Rail crash in which seven 

people died. The case is primarily relevant to the issue of whether it is possible to prosecute 

a corporation for homicide (See Chapter 4, ‘Corporate manslaughter’, p 204). However, the 

Court of Appeal confi rmed that the state of mind of D is not relevant to a successful convic-

tion for gross negligence manslaughter. Rose LJ said at 809:

‘Although there may be cases where D’s state of mind is relevant to the jury’s consideration 
when assessing the grossness and criminality of his conduct, evidence of his state of mind is 
not a pre-requisite to a conviction for manslaughter by gross negligence. The Adomako test is 
objective but a defendant who is reckless as defi ned in R v Stone may be the more readily found 
to be grossly negligent to a criminal degree.’

Recall that recklessness had been defi ned in Stone & Dobinson [1977] 2 All ER 341 as 

follows:

‘A reckless disregard of danger to the health and welfare of the infi rm person. Mere inadver-
tence is not enough. D must be proved to have been indiff erent to an obvious risk of injury to 
health, or actually to have foreseen the risk but to have determined nevertheless to run it.’ 
(Lane LJ at 363)

thinking point 7.4

1.  In what ways are subjective recklessness and gross negligence different?

2.  In what way could it be useful to a jury to be told that a defendant who was reckless is 

more likely to be grossly negligent?

‘The law is, therefore, quite clear. If the accused is subjectively reckless, then that may be 
taken into account by the jury as a strong factor demonstrating that his negligence was crimi-
nal, but negligence will still be criminal in the absence of any recklessness if on an objective 
basis D demonstrated what, for instance, Lord Mackay quoted the Court of Appeal in Adomako
as describing as:

“failure to advert to a serious risk going beyond mere inadvertence in respect of an obvi-
ous and important matter which D’s duty demanded that he should address.”

That is a test in objective terms.’

‘Although there may be cases where D’s state of mind is relevant to the jury’s consideration 
when assessing the grossness and criminality of his conduct, evidence of his state of mind is 
not a pre-requisite to a conviction for manslaughter by gross negligence. The Adomako test is 
objective but a defendant who is reckless as defi ned in R v Stone may be the more readily found 
to be grossly negligent to a criminal degree.’

‘A reckless disregard of danger to the health and welfare of the infi rm person. Mere inadver-
tence is not enough. D must be proved to have been indiff erent to an obvious risk of injury to 
health, or actually to have foreseen the risk but to have determined nevertheless to run it.’ 
(Lane LJ at 363)

thinking point 7.4

1.  In what ways are subjective recklessness and gross negligence different?

2.  In what way could it be useful to a jury to be told that a defendant who was reckless is

more likely to be grossly negligent?
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c.  Evidence of a subjective state of mind is relevant to gross negligence 
manslaughter because it is part of all the circumstances of the case that fall 
to be determined by a jury

 R (on the application of Rowley) v DPP ●  [2003] EWHC 693 (ADMIN) QBD, 
DIVISIONAL COURT

This was an application for judicial review of the DPP’s decision not to prosecute the manag-

ers of a care home for the death of the applicant’s disabled son who drowned when he was 

left unattended in a bath by a carer. The DPP had considered that a lack of awareness of risk 

on the part of the carer was a factor weighing against the existence of an obvious risk of 

death posed by the neglect.

It was held in this case that D’s state of mind was relevant as forming part of the overall 

circumstances of the case which the jury had to take into consideration when assessing 

whether D’s conduct was grossly negligent. Evidence of subjective recklessness was not only 

relevant in helping to establish a prosecution case but was also relevant if tendered in favour 

of D. It was further relevant to the grossness and criminality of D’s conduct, as confi rmed by 

AG’s Reference (No 2 of 1999). The application was dismissed.

2. Breach of the duty

As will be obvious from the cases above, the duty, once established, may be breached in a 

wide variety of ways, both lawful and unlawful. The breach must cause death and so the rules 

on causation must be satisfi ed.

Gross negligence

The cases of Adomako and Misra below, confi rm that the conduct must give rise to a serious 

and obvious risk of death as opposed to a risk of serious harm.

Gross negligence manslaughter is more limited than reckless manslaughter. The explanation 

is by reference to the degree of harm required. Case law from Stone & Dobinson to Lidar 

[1999] (‘Reckless Manslaughter’, p 352) states that manslaughter by subjective reckless-

ness depends upon the conscious taking of an unjustifi ed risk of serious harm as opposed 

to death. The courts appear to accept that gross negligence manslaughter should be kept 

within strict and narrow limits and thus D’s conduct must give rise to a serious and obvious 

risk of death.

The Bateman/Adomako defi nition establishes that the test is objective. Therefore, the jury 

will need to consider whether the risk of death was obvious to a reasonable person in the 

same position as D, ie a reasonable doctor, engineer, driver, carer and so on.

Lord MacKay in Adomako [1995] 1 AC 171 defi ned gross negligence as follows:

‘The essence of the matter, which is supremely a jury question, is whether, having regard to 
the risk of death involved, the conduct of D was so bad in all the circumstances as to amount in 
their judgment to a criminal act or omission 

. . . 

In cases of manslaughter by criminal negligence involving a breach of duty, it is a suffi  cient 
direction to the jury to adopt the gross negligence test set out by the Court of Appeal in the 

‘The essence of the matter, which is supremely a jury question, is whether, having regard to 
the risk of death involved, the conduct of D was so bad in all the circumstances as to amount in 
their judgment to a criminal act or omission 

. . .

In cases of manslaughter by criminal negligence involving a breach of duty, it is a suffi  cient 
direction to the jury to adopt the gross negligence test set out by the Court of Appeal in the 

thinking point 
7.5

Are Jones 

and Rowley 

compatible?
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present case following R v Bateman and Andrews v DPP and it is not necessary to refer to the 
defi nition of recklessness in R v Lawrence, although it is perfectly open to the trial judge to 
use the word ‘reckless’ in its ordinary meaning as part of his exposition of the law if he deems 
it appropriate in the circumstances of the particular case.’

The Bateman test was as follows:

‘In explaining to juries the test to be applied, many epithets such as culpable, criminal, gross, 
wicked, clear and complete have been used . . . In order to establish criminal liability the facts 
must be such that in the opinion of the jury the negligence of the Accused went beyond a mere 
matter of compensation between subjects and showed such disregard for the life and safety 
of others as to amount to a crime against the state and conduct deserving of punishment.’

thinking point 7.6

1.  Looking at the Bateman test, what is the standard of negligence against which the jury 

are asked to compare D’s negligence?

Do you think this would help a jury to identify gross negligence?

2.  The jury are asked if the negligence is so bad as to amount to a crime. Why could this be 

confusing?

3. How do you think the test could be improved?

Does gross negligence manslaughter off end Article 7 of the ECHR?

The concept of gross negligence was held not to be so uncertain as to offend the principle 

of uncertainty under Article 7 in the following case in which the appeals were dismissed:

R v Misra & Srivastava ●  [2004] EWCA CRIM 2375, [2005] CRIM LR 234 COURT OF APPEAL

This was a medical case of negligent omission in which doctors had failed to notice that fol-

lowing knee-surgery a patient had developed toxic shock syndrome from which he died. The 

negligence relied upon by the prosecution was a failure to diagnose serious illness, a failure 

to obtain the results of blood tests and a failure to consult senior colleagues. The appellants’ 

arguments (doctors) on appeal were as follows:

That gross negligence manslaughter was uncertain and unclear.(1) 

It suffered from the defect of ‘circularity’ in that it was left to the jury to decide whether (2) 

the acts in question should amount to a crime. This was, indeed, an additional specifi c 

ingredient of the offence.

After (3) R v G [2003] UKHL 50 gross negligence manslaughter should be abandoned in 

favour of subjective reckless manslaughter because no serious offence could be commit-

ted without MR.

Article 7 of the ECHR provides:

(1) No-one shall be held guilty of any criminal off ence on account of any act or omission which 
did not constitute a criminal off ence under national or international law at the time when it was 
committed nor shall a heavier penalty be imposed than the one that was applicable at the time 
the criminal off ence was committed.

present case following R v Bateman and Andrews v DPP and it is not necessary to refer to the 
defi nition of recklessness in R v Lawrence, although it is perfectly open to the trial judge to 
use the word ‘reckless’ in its ordinary meaning as part of his exposition of the law if he deems 
it appropriate in the circumstances of the particular case.’

‘In explaining to juries the test to be applied, many epithets such as culpable, criminal, gross, 
wicked, clear and complete have been used . . . In order to establish criminal liability the facts 
must be such that in the opinion of the jury the negligence of the Accused went beyond a mere 
matter of compensation between subjects and showed such disregard for the life and safety 
of others as to amount to a crime against the state and conduct deserving of punishment.’

thinking point 7.6

1.  Looking at the Bateman test, what is the standard of negligence against which the jury 

are asked to compare D’s negligence?

Do you think this would help a jury to identify gross negligence?

2.  The jury are asked if the negligence is so bad as to amount to a crime. Why could this be

confusing?

3. How do you think the test could be improved?

(1) No-one shall be held guilty of any criminal off ence on account of any act or omission which 
did not constitute a criminal off ence under national or international law at the time when it was 
committed nor shall a heavier penalty be imposed than the one that was applicable at the time 
the criminal off ence was committed.
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Judge LJ:

‘Looking at the authorities since Bateman, the purpose of referring to the diff erences between 
civil and criminal liability . . . is to highlight that the burden on the prosecution goes beyond 
proof of negligence for which compensation would be payable. Negligence of that degree could 
not lead to a conviction for manslaughter. The negligence must be so bad, “gross”, that if all 
the other ingredients of the off ence are proved, then it amounts to a crime and is punishable 
as such . . . 

Accordingly, the value of references to the criminal law in this context is that they avoid the 
danger that the jury may equate what we may describe as “simple” negligence, which in rela-
tion to manslaughter would not be a crime at all, with negligence which involves a criminal 
off ence. In short, by bringing home to the jury the extent of the burden on the prosecution, 
they ensure that D whose negligence does not fall within the ambit of the criminal law is not 
convicted of a crime. They do not alter the essential ingredients of this off ence. A conviction 
cannot be returned if the negligent conduct is or may be less than gross. If however D is found 
by the jury to have been grossly negligent, then, if the jury is to act in accordance with its 
duty, he must be convicted. This is precisely what Lord Mackay indicated when, in the passage 
already cited, he said, “ . . . The jury must go on to consider whether that breach of duty should 
be characterised as gross negligence and therefore as a crime” (our emphasis). The decision 
whether the conduct was criminal is described not as “the” test, but as “a” test as to how far 
the conduct in question must depart from accepted standards to be “characterised as crim-
inal”. On proper analysis, therefore, the jury is not deciding whether the particular defendant 
ought to be convicted on some unprincipled basis. The question for the jury is not whether D’s 
negligence was gross, and whether, additionally, it was a crime, but whether his behaviour was 
grossly negligent and consequently criminal. This is not a question of law, but one of fact, for 
decision in the individual case.’

NOTE

1.  The court in this case examined the concept of gross negligence against the requirements 

of Article 7 ECHR. The offence is not unclear or uncertain. If negligent conduct is less than 

gross it will not count as criminal. The jury must decide whether a breach of duty should be 

characterised as gross negligence and consequentially therefore as a crime. This is a question 

of fact. The jury is not deciding a matter of law.

2.  Any inherent circularity in the defi nition of gross negligence does not offend Article 7.

3.  R v G was confi ned to the offence of criminal damage and had no bearing on gross neg-

ligence manslaughter.

It is doubtful whether this decision satisfi es the arguments of the appellants. It does little to 

clarify the defi nition of gross negligence so as to avoid the risk of confusing ordinary negli-

gence with the high degree of negligence which ought to be required for this offence. Expert 

evidence will clearly assist in some cases where the conduct of D can be compared to that 

of the reasonable doctor or engineer for example. But is there not a risk of confusing mere 

carelessness and gross negligence in ordinary activities such as driving, child-minding, repair 

and maintenance of installations in rented accommodation, etc? Recall too that the Court 

of Appeal in Gemma Evans held that provided the duty of care is seen as a question of law, 

neither Article 6 (right to a fair trial) nor Article 7 are engaged.

‘Looking at the authorities since Bateman, the purpose of referring to the diff erences between 
civil and criminal liability . . . is to highlight that the burden on the prosecution goes beyond 
proof of negligence for which compensation would be payable. Negligence of that degree could 
not lead to a conviction for manslaughter. The negligence must be so bad, “gross”, that if all 
the other ingredients of the off ence are proved, then it amounts to a crime and is punishable 
as such . . .

Accordingly, the value of references to the criminal law in this context is that they avoid the 
danger that the jury may equate what we may describe as “simple” negligence, which in rela-
tion to manslaughter would not be a crime at all, with negligence which involves a criminal 
off ence. In short, by bringing home to the jury the extent of the burden on the prosecution, 
they ensure that D whose negligence does not fall within the ambit of the criminal law is not 
convicted of a crime. They do not alter the essential ingredients of this off ence. A conviction 
cannot be returned if the negligent conduct is or may be less than gross. If however D is found 
by the jury to have been grossly negligent, then, if the jury is to act in accordance with its 
duty, he must be convicted. This is precisely what Lord Mackay indicated when, in the passage 
already cited, he said, “ . . . The jury must go on to consider whether that breach of duty should 
be characterised as gross negligence and therefore as a crime” (our emphasis). The decision 
whether the conduct was criminal is described not as “the” test, but as “a” test as to how far 
the conduct in question must depart from accepted standards to be “characterised as crim-
inal”. On proper analysis, therefore, the jury is not deciding whether the particular defendant 
ought to be convicted on some unprincipled basis. The question for the jury is not whether D’s 
negligence was gross, and whether, additionally, it was a crime, but whether his behaviour was 
grossly negligent and consequently criminal. This is not a question of law, but one of fact, for 
decision in the individual case.’
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thinking point 7.7

Is there a parallel between asking a jury to decide whether D’s negligence is gross and 

therefore a crime and asking a jury to decide whether a defendant was dishonest, 

intentional or reckless?

Reform

The appellants’ arguments in Misra & Sivastrava were based on the Law Commission’s criti-

cisms of gross negligence in its report ‘Involuntary Manslaughter’ (Law Com No 273, 1996). 

The Law Commission would abolish involuntary manslaughter and replace it by two sep-

arate offences of reckless killing and killing by gross carelessness. The problems identifi ed 

by the Law Commission in respect of gross negligence were listed at the beginning of this 

section.

Consequently, a new offence of ‘killing by gross carelessness’ was proposed in clause 2(1) of 

the draft Involuntary Homicide Bill:

A person who by his conduct causes the death of another is guilty of killing by gross careless-
ness if–

a risk that his conduct will cause death or serious injury would be obvious to a reasonable (a) 

person in his position;

he is capable of appreciating that risk at the material time; and(b) 

either–(c) 

 (i)  his conduct falls far below what can reasonably be expected of him in the circum-

stances; or

 (ii)  he intends by his conduct to cause some injury or is aware of, and unreasonably takes, 

the risk that it may do so.

In its Consultation Paper, ‘A New Homicide Act for England and Wales?’ (Law Com No 177, 

2005) the Law Commission confi rms that gross negligence and recklessness should be the 

fault elements for two new manslaughter offences. This would give effect to the homicide 

ladder principle and would make best use of the terms ‘murder’ and ‘manslaughter’ as dif-

ferent labels for different types of offending. However, the Law Commission would amend 

its previous proposals in respect of gross negligence in the draft Involuntary Homicide Bill by 

making the relevant risk required to be intended/foreseen by D as one of death as opposed 

to some injury.

This would ensure compliance with the subjectivity and correspondence principles as well 

as with the current law as stated in Adomako. We already understand the meaning of 

subjectivity: that no-one should be convicted of an offence unless they have the cap-

acity to appreciate the relevant risk of harm at the time of the offence. The correspond-

ence principle means that the fault element of an offence should correspond to the harm 

done. Therefore, liability should not be incurred for harm greater than that which was fore-

seen. We will examine this in greater detail in ‘Unlawful and Dangerous Act (Constructive) 

Manslaughter’, p 353.

thinking point 7.7

Is there a parallel between asking a jury to decide whether D’s negligence is gross and 

therefore a crime and asking a jury to decide whether a defendant was dishonest, 

intentional or reckless?

A person who by his conduct causes the death of another is guilty of killing by gross careless-
ness if–

a risk that his conduct will cause death or serious injury would be obvious to a reasonable (a)

person in his position;

he is capable of appreciating that risk at the material time; and(b)

either–(c)

 (i)  his conduct falls far below what can reasonably be expected of him in the circum-

stances; or

 (ii)  he intends by his conduct to cause some injury or is aware of, and unreasonably takes, 

the risk that it may do so.
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Manslaughter by gross negligence consists of four elements:

• A duty of care arising by omission or positive act;

• Breach of that duty in such a way as to give rise to a risk of death;

• A causal link between the breach and death;

• Gross negligence defi ned by Adomako which is so bad as to amount to a crime.

7.2.3   Reckless Manslaughter

If when acting D is aware of a risk of death or serious injury and he nevertheless goes on 

unreasonably to take that risk, reckless manslaughter will have been committed provided 

the acts were the cause of death. This might occur in the context of either lawful or unlaw-

ful activity. The offence of reckless manslaughter overlaps with both gross negligence and 

unlawful act manslaughter. Willoughby, for example, could have been dealt with as any of 

these instead of gross negligence manslaughter.

The main diffi culty here is to distinguish recklessness from oblique intention. If you think 

back to Hyam for instance, in pouring paraffi n through a letter box and igniting it, D 

foresaw a highly probable risk of death/GBH but no certainty. The court considered that 

such foresight was suffi cient MR for murder. Hyam was implicitly overruled by Moloney 

however when the MR for murder was confi ned to direct and oblique intention, the lat-

ter consisting of foresight of death/GBH as a ‘moral certainty’. Mrs. Hyam would now 

be considered subjectively reckless and guilty of either reckless or unlawful and danger-

ous act manslaughter but not murder. The following case confi rms the elements of this 

offence:

R v Lidar (Narinder Singh) ●  [2000] (UNREPORTED) 4 ARCHBOLD NEWS 3 COURT OF APPEAL

D was the driver of a moving car on to which V (Kully) was clinging whilst fi ghting with D. V 

fell and was killed when the car ran him over. The appeal against conviction was dismissed.

Evans LJ:

‘Nothing here suggests that for the future ‘recklessness’ could no longer be a basis for proving 
the off ence of manslaughter; rather, the opposite. Smith & Hogan records that “For many years 
the courts have used the terms ‘recklessness’ and ‘gross negligence’ to describe the fault 
required for involuntary manslaughter. . . . without any clear defi nition of either term. It was 
not clear whether these terms were merely two ways of describing the same thing, or whether 
they represented two distinct conditions of fault” (page 375). After referring to Adomako, the 
learned author continues:

“Reckless manslaughter. Gross negligence is a suffi  cient, but not necessarily the only fault 
for manslaughter. To some extent manslaughter by overt recklessness, conscious risk-
taking still survives” (p.377) . . . 

Manslaughter by gross negligence consists of four elements:

• A duty of care arising by omission or positive act;

• Breach of that duty in such a way as to give rise to a risk of death;

• A causal link between the breach and death;

• Gross negligence defi ned by Adomako which is so bad as to amount to a crime.

section
summary

‘Nothing here suggests that for the future ‘recklessness’ could no longer be a basis for proving 
the off ence of manslaughter; rather, the opposite. Smith & Hogan records that “For many years 
the courts have used the terms ‘recklessness’ and ‘gross negligence’ to describe the fault 
required for involuntary manslaughter. . . . without any clear defi nition of either term. It was 
not clear whether these terms were merely two ways of describing the same thing, or whether 
they represented two distinct conditions of fault” (page 375). After referring to Adomako, the 
learned author continues:

“Reckless manslaughter. Gross negligence is a suffi  cient, but not necessarily the only fault 
for manslaughter. To some extent manslaughter by overt recklessness, conscious risk-
taking still survives” (p.377) . . . 
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Recklessness

The direction given by the judge might be said to be open to criticism for failing to specify, 
fi rst, that there had to be a high probability of physical harm to Kully, and secondly, that the 
risk was of serious injury rather than, as the judge put it, “injury to health” and “some physi-
cal harm, however slight”. This criticism was not advanced as a ground of appeal, but we 
should nevertheless consider what force there might be in it. In our judgment, there is none, 
because in the circumstances of this case both requirements undoubtedly were satisfi ed. 
The risk of harm to Kully, of which the jury has found that the appellant was aware, was 
clearly and unarguably a high degree of risk of serious injury to him. In the circumstances, 
therefore, we are satisfi ed that the verdict could not be considered unsafe if there was a 
mis-direction in this respect.’

thinking point 7.8

1.  Can you think of a manslaughter case by omission in which recklessness was described 

as foresight of an obvious risk of injury to health?

2. How does Lidar establish a more limited mens rea for reckless manslaughter?

Reckless manslaughter consists of:

• Causing death by a lawful or unlawful act and

• With foresight of a high degree of risk of serious injury.

7.2.4   Unlawful and Dangerous Act 
(Constructive) Manslaughter

Introduction

Unlike either reckless or gross negligence manslaughter, unlawful and dangerous act man-

slaughter (‘unlawful act’ manslaughter for short) can only be committed in the course of a 

crime. This category of involuntary manslaughter is controversial. It imposes liability for death 

despite the fact that D is engaged in criminal activity that carries no intrinsic risk of injury to 

the person. Moreover, D can be convicted despite a lack of foresight of a risk of even minor 

harm. The death may have been a matter of pure bad luck: perhaps V suffered from a rare 

health condition causing an adverse reaction to the shock of a minor assault or burglary; 

perhaps, having been mildly injured, V then receives negligent hospital treatment and dies. 

It might be considered harsh to attribute blame to D for the unforeseen and unintended 

consequence of death where, subsequent to the unlawful act, events unfold beyond his con-

trol. On the other hand, it can be argued that he has taken a risk of serious harm simply by 

engaging in criminal activity and therefore has to accept all the consequences. Unlawful act 

manslaughter is criticised for amounting to a ‘constructive’ crime, where blame is attributed 

for a result going beyond D’s MR. It offends the ‘correspondence principle’ of criminal law as 

we noted above. Whether this criticism is valid will be examined at the end of this section.

Recklessness

The direction given by the judge might be said to be open to criticism for failing to specify, 
fi rst, that there had to be a high probability of physical harm to Kully, and secondly, that the 
risk was of serious injury rather than, as the judge put it, “injury to health” and “some physi-
cal harm, however slight”. This criticism was not advanced as a ground of appeal, but we 
should nevertheless consider what force there might be in it. In our judgment, there is none, 
because in the circumstances of this case both requirements undoubtedly were satisfi ed. 
The risk of harm to Kully, of which the jury has found that the appellant was aware, was 
clearly and unarguably a high degree of risk of serious injury to him. In the circumstances, 
therefore, we are satisfi ed that the verdict could not be considered unsafe if there was a 
mis-direction in this respect.’

thinking point 7.8

1.  Can you think of a manslaughter case by omission in which recklessness was described 

as foresight of an obvious risk of injury to health?

2. How does Lidar establish a more limited mens rea for reckless manslaughter?

Reckless manslaughter consists of:

• Causing death by a lawful or unlawful act and

• With foresight of a high degree of risk of serious injury.

section
summary
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Defi nition

There are fi ve components of this offence:

D’s unlawful act must be a crime which must be identifi ed and proved;• 

The unlawful act must be dangerous;• 

The test of danger is objective;• 

The unlawful act must be a crime by virtue of a positive act as opposed to an omission;• 

The unlawful act need not be directed at V but must be the cause of death.• 

The unlawful act must be a crime which must 
be identifi ed and proved

There appears to be no limit as to what sort of crime can constitute an unlawful act.

One might imagine that it would, at least, need to be an offence against the person 

because such crimes carry the highest risk of personal injury. Cases reveal, however, that 

it can be an assault, criminal damage or burglary. Even affray is capable of amounting to 

such an act.

It is also now clear that the unlawful act must amount to a crime requiring MR and must be 

more than an act of civil negligence or an omission. This was not always so, however, for his-

torically, the unlawful act might be no more serious than a civil wrong or tort. Recall that until 

1957 murder could be committed by killing in the course of an intentional felony (unlawful 

act), where there need not have been any intention or foresight of death or GBH. A parallel 

offence existed in relation to manslaughter when the killing occurred as a result of an inten-

tional criminal or civil unlawful act. Constructive murder has been abolished but constructive 

manslaughter remains. Two early cases on this will demonstrate that the unlawful act could 

be defi ned as a civil wrong:

R v Fenton ●  (1830) 1 LEW CC 179

D threw stones down a mine and broke some scaffolding. A coal bucket fell and hit and killed 

a victim. It was held by Tindall CJ that killing in the course of a wrongful act, such as trespass 

to the person, was manslaughter and D was convicted.

R v Franklin ●  (1883) 15 COX CC 163

D took a box from another man’s stall on Brighton pier and threw it into the sea. The box 

hit and killed a swimmer. The prosecutor argued that negligence was irrelevant and that it 

was manslaughter where death ensued in the course of any unlawful act (trespass). D was 

convicted of manslaughter on the broad ground of negligence, Field J commenting that a civil 

wrong ought not to be used as a step in a criminal case.

Unlawful Act
Manslaughter

A crime= + +Danger Causation
Figure 7.9
Unlawful and 
Dangerous Act 
(Constructive) 
Manslaughter
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Franklin left open the question of what an unlawful act had to be. It is now clear that it 

must be a crime of commission (a positive as opposed to a negative act). It should fol-

low therefore that in establishing the elements of manslaughter the criminal unlawful 

act should be defi ned and proved by the court. Sometimes however this technicality is 

overlooked and proof of no more than a voluntary act is required. All of the next three 

defendants were initially convicted of manslaughter despite not having committed any 

unlawful act.

R v Lamb ●  [1967] 2 QB 981 COURT OF APPEAL

Lamb and his best friend were playing around with a loaded revolver containing fi ve cham-

bers. Three were empty and two contained bullets. They played a game of Russian roulette, 

a game of chance, whereby one person would aim and pull the trigger of the gun hoping 

that the chamber would not contain a fatal bullet at the moment of shooting. Lamb thought 

that if there was no bullet in the chamber before pulling the trigger, it would be safe to fi re 

the gun. He did not realise that when he pulled the trigger the chamber would rotate and 

that therefore there was an extremely high risk of causing death or serious injury if one of the 

two bullets was fi red. One bullet was fi red at his friend who was shot and killed. The judge 

directed the jury that merely pointing a gun and pulling a trigger was an unlawful act even 

though there was no intention to frighten or injure his friend. It was not necessary for the jury 

to consider whether an assault had been committed. Lamb’s defence was one of ‘accident’ 

which was not put to the jury.

Sachs LJ:

‘Counsel for the Crown, however, had at all times put forward the correct view that for the 
act to be unlawful it must constitute at least what he then termed ‘a technical assault’. 
In this court, moreover, he rightly conceded that there was no evidence to go to the jury 
of any assault of any kind. . . . Another way of putting it is that mens rea being now an 
essential ingredient in manslaughter . . . this could not in the present case be established 
in relation to the first ground except by proving that element of intent without which there 
can be no assault. It is perhaps as well to mention that when using the phrase ‘unlawful in 
the criminal sense of that word’ the court has in mind that it is long settled that it is not in 
point to consider whether an act is unlawful merely from the angle of civil liabilities. . . . The 
general effect of the summing-up was thus to withdraw from the jury the defence put for-
ward on behalf of the appellant. . . . In the present case it would, of course, have been fully 
open to a jury, if properly directed, to find the accused guilty because they considered 
his view as to there being no danger was formed in a criminally negligent way.’ Appeal 
allowed.

NOTE

Having committed no assault, D had committed no unlawful act. Not only was there no MR 

but D had committed no guilty act: causing another to apprehend immediate and unlaw-

ful personal violence. V was participating in the joke and did not think it was likely to be 

harmful.

‘Counsel for the Crown, however, had at all times put forward the correct view that for the 
act to be unlawful it must constitute at least what he then termed ‘a technical assault’. 
In this court, moreover, he rightly conceded that there was no evidence to go to the jury 
of any assault of any kind. . . . Another way of putting it is that mens rea being now an 
essential ingredient in manslaughter . . . this could not in the present case be established 
in relation to the first ground except by proving that element of intent without which there 
can be no assault. It is perhaps as well to mention that when using the phrase ‘unlawful in 
the criminal sense of that word’ the court has in mind that it is long settled that it is not in 
point to consider whether an act is unlawful merely from the angle of civil liabilities. . . . The 
general effect of the summing-up was thus to withdraw from the jury the defence put for-
ward on behalf of the appellant. . . . In the present case it would, of course, have been fully 
open to a jury, if properly directed, to find the accused guilty because they considered 
his view as to there being no danger was formed in a criminally negligent way.’ Appeal 
allowed.
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thinking point 7.9

1.  If there was no unlawful act for the purposes of unlawful act manslaughter, what other 

offence might Lamb have committed?

2.  Could Lamb have been guilty of that offence even though he thought there was no 

risk of harming his friend?

Similarly, the court failed to identify the criminal unlawful act in the next case:

DPP v Newbury & Jones ●  [1976] 2 ALL ER 365 HOUSE OF LORDS

Two 15-year-old boys pushed part of a paving stone over a railway bridge wall. The stone 

struck an oncoming train, went through the driver’s cab window and killed the guard who 

was sitting next to the driver. Their appeal was dismissed by the Court of Appeal which certi-

fi ed a point of law for the House of Lords:

‘Can a defendant be properly convicted of manslaughter, when his mind is not aff ected by 
drink or drugs, if he did not foresee that his act might cause harm to another?’

Lord Salmon:

‘The direction which he [the judge] gave is completely in accordance with established law, 
which, possibly with one exception to which I shall presently refer, has never been challenged. 
In Larkin [[1943] 1 All ER 217 at 219] Humphries J said:

“Where the act which a person is engaged in performing is unlawful, then if at the same 
time it is a dangerous act, that is, an act which is likely to injure another person, and quite 
inadvertently he causes the death of that other person by that act, then he is guilty of 
manslaughter.”

 . . . The test is still the objective test. In judging whether the act was dangerous, the test is not 
did the accused recognise that it was dangerous but would all sober and reasonable people 
recognise its danger . . . ’

NOTE

1.  Where D performs an unlawful act which is dangerous and which is likely to injure and 

quite inadvertently the act causes death, D is guilty of manslaughter.

2.  What must be proved is an intention to commit an unlawful and dangerous act and that 

that act inadvertently caused death. It is not necessary to prove that D knew it was unlaw-

ful or dangerous. The test is objective.

The need for an unlawful criminal act was also overlooked at the trial in the next case:

R v Simon Slingsby ●  [1995] CRIM LR 570 COURT OF APPEAL

D consensually penetrated V’s vagina and rectum with his hand, whilst wearing a signet ring 

which caused V internal cuts. She did not appreciate that the cuts were potentially very ser-

ious and she later died of septicaemia (blood poisoning). The prosecution alleged that the 

unlawful act was a battery. D was convicted but his appeal was allowed.

thinking point 7.9

1.  If there was no unlawful act for the purposes of unlawful act manslaughter, what other 

offence might Lamb have committed?

2.  Could Lamb have been guilty of that offence even though he thought there was no 

risk of harming his friend?

‘Can a defendant be properly convicted of manslaughter, when his mind is not aff ected by 
drink or drugs, if he did not foresee that his act might cause harm to another?’

‘The direction which he [the judge] gave is completely in accordance with established law, 
which, possibly with one exception to which I shall presently refer, has never been challenged. 
In Larkin [[1943] 1 All ER 217 at 219] Humphries J said:

“Where the act which a person is engaged in performing is unlawful, then if at the same 
time it is a dangerous act, that is, an act which is likely to injure another person, and quite 
inadvertently he causes the death of that other person by that act, then he is guilty of 
manslaughter.”

. . . The test is still the objective test. In judging whether the act was dangerous, the test is not 
did the accused recognise that it was dangerous but would all sober and reasonable people 
recognise its danger . . . ’

thinking point 
7.10

The House of 

Lords failed to 

identify any 

relevant unlawful 

act in this case. 

What do you 

think it was? Do 

you agree that the 

boys should have 

been convicted 

of this serious 

offence?
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Held:

1. Violence for the purposes of sexual gratifi cation is not lawful even if V consents (a point 

to which we shall return in Chapter 10, ‘Private consensual sexual activity’, p 543: R v 

Brown [1994] AC 212).

2. The consensual sexual activity here did not involve the deliberate infl iction of injury, it was 

the accidental consequence of consensual vigorous sexual activity. Because no injury had 

been foreseen or intended, there was no battery and therefore no unlawful act.

3.  There was no question of the defence of consent to injury arising since injury was neither 

anticipated nor considered by D.

As in the above cases, D had been convicted at trial of unlawful act manslaughter when 

he had not, in fact, committed any unlawful act. These three cases show that unlawful act 

manslaughter is potentially a very wide offence unless all elements are scrupulously observed. 

However, two more recent cases demonstrate a concern to limit this expansion.

In R v D [2006] Crim LR 923 the Court of Appeal declined to hold that psychological harm 

caused by a husband’s domestic violence against his wife resulting in her suicide amounted 

to GBH under s20 Offences Against the Person Act 1861. On the night of death, the hus-

band had infl icted a minor head wound upon his wife but this was not so signifi cant to be a 

cause of death. It could not, therefore, supply the necessary unlawful act for manslaughter. 

In order to amount to this offence, the psychological harm had to be so serious as to amount 

to a recognised psychiatric disorder. There was no evidence of this because she had not been 

examined before her death.

It could be different where there was unlawful physical violence on an individual with a 

fragile and vulnerable personality which was proved to be a material cause of death, even 

if by suicide. The Court of Appeal in Dhaliwal [2006] EWCA Crim 1139 held that V’s suicide 

would not, in such circumstances, break the chain of causation. In suicide causation cases, 

the wound has always been found to be substantial and operating at the time of death, not-

withstanding a decision to commit suicide (eg Blaue, Dear). Whether a lesser wound would 

suffi ce is unclear. If so, the offence would be wider than it is currently considered to be. (For a 

discussion of the issues of this case see J. Horder and L. McGowan, ‘Manslaughter by Causing 

Another’s Suicide’ [2006] Crim LR 1035.)

In R v Carey [2006] EWCA Crim 17 an affray was held to be insuffi cient to amount to an 

unlawful act. V, a young girl, had run 109 metres to escape from a threatening group which 

had infl icted minor injuries against her friends. V had also suffered a minor assault. She 

collapsed and died later that evening from ventricular fi brillation (a heart attack). The judge 

had said that it was enough to establish manslaughter that all sober and reasonable persons 

would have realised that the actual infl iction of violence on V would subject her to some 

physical harm and that it was not necessary to prove causation. The Court of Appeal held 

this to be wrong. The only dangerous act perpetrated on V, a punch, was not the cause of 

her death. The court also commented on the dangerousness of the act to which we will 

return below.

The unlawful act has to be positive and not by omission

Since this offence requires an unlawful act which must be dangerous, the act itself will typic-

ally be an intentional positive act. Therefore, a negligent omission is insuffi cient
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Recall the case of Lowe [1973] 1 All ER 805 which we considered under Omissions in Chapter 

2 (‘Parents and children’, p 59). A father had failed to summon medical help for his nine-

week-old child who subsequently died. He was convicted of child cruelty under s1 Children 

and Young Persons Act 1933. The Court of Appeal held that mere neglect was insuffi cient for 

manslaughter. As to whether an omission can ever supply the unlawful act for unlawful and 

dangerous act manslaughter is unclear. It might be justifi ed where the omission is deliberate. 

There may be no moral distinction between an act or omission in such a case. See: Ashworth 

[1976] Crim LR 529: 

‘In the absence of strong and clear arguments in favour of treating homicide by neglect as 
less serious than other forms of homicide, the distinction set out in Lowe can only be based 
on superstition.’

The unlawful act must be dangerous

The unlawful act must also be dangerous in that it carries an obvious risk of some harm. An 

assault will be inherently dangerous because it poses a risk of personal injury. A burglary 

or robbery are not inherently dangerous because they do not necessarily pose such a risk. 

The element of danger therefore requires assessment over and above proof of the unlawful 

act. The risk of obvious harm is defi ned at quite a low level and requires an objective assess-

ment. You may fi nd it surprising that the foreseeable harm need not be serious. Remember 

that murder requires an intention to kill or cause GBH yet unlawful act manslaughter does 

not require any awareness of harm by D provided it would have been obvious to a reason-

able man.

R v Church ●  [1965] 2 ALL ER 72 COURT OF APPEAL

Church had sex with a woman in the back of his van. She reproached him for his inadequacy 

and slapped his face. They fought and he hit her, rendering her unconscious. He dragged her 

out of the van and dumped her in a river where she subsequently drowned. Church said at 

his trial that he thought she was already dead when he put her in the river. The judge directed 

the jury that it did not matter whether she was dead or alive when he put her there. In other 

words, knowledge or mens rea was unimportant. He was convicted of manslaughter and 

appealed.

Edmund-Davies J stated, in relation to the judge’s direction:

‘ . . . in the judgment of this court it was misdirection. It amounted to telling the jury that, when-
ever any unlawful act is committed in relation to a human being which resulted in death there 
must be, at least, a conviction for manslaughter. This might at one time have been regarded 
as good law: see, for example, Fenton [1830] 1 Lew CC 179. It appears to this court, however, 
that the passage of years has achieved a transformation in this branch of the law and, even in 
relation to manslaughter, a degree of mens rea has become recognised as essential. To defi ne 
it is a diffi  cult task, and in Andrews v DPP [1937] AC 576 at 582 . . . Lord Atkin spoke of the elem-
ent of “ ‘unlawfulness’ which is the elusive factor”. Stressing that we are here leaving entirely 
out of account those ingredients of homicide which might justify a verdict of manslaughter on 
the grounds of (a) criminal negligence, or (b) provocation or (c) diminished responsibility, the 
conclusion of this court is that an unlawful act causing the death of another cannot, simply 
because it is an unlawful act, render a manslaughter verdict inevitable.’

‘In the absence of strong and clear arguments in favour of treating homicide by neglect as 
less serious than other forms of homicide, the distinction set out in Lowe can only be based 
on superstition.’

‘ . . . in the judgment of this court it was misdirection. It amounted to telling the jury that, when-
ever any unlawful act is committed in relation to a human being which resulted in death there 
must be, at least, a conviction for manslaughter. This might at one time have been regarded 
as good law: see, for example, Fenton [1830] 1 Lew CC 179. It appears to this court, however, 
that the passage of years has achieved a transformation in this branch of the law and, even in 
relation to manslaughter, a degree of mens rea has become recognised as essential. To defi ne 
it is a diffi  cult task, and in Andrews v DPP [1937] AC 576 at 582 . . . Lord Atkin spoke of the elem-
ent of “ ‘unlawfulness’ which is the elusive factor”. Stressing that we are here leaving entirely 
out of account those ingredients of homicide which might justify a verdict of manslaughter on 
the grounds of (a) criminal negligence, or (b) provocation or (c) diminished responsibility, the 
conclusion of this court is that an unlawful act causing the death of another cannot, simply 
because it is an unlawful act, render a manslaughter verdict inevitable.’
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There then followed what has become a classic defi nition of the element of danger:

‘For such a verdict inexorably to follow, the unlawful act must be such as all sober and reason-
able people would inevitably recognise must subject the other person to, at least, the risk of 
some harm resulting therefrom albeit not serious harm . . . ’

The direction to the jury should have been put like this:

‘ . . . they were entitled . . . to regard the conduct of the appellant in relation to Mrs Nott [the 
deceased] as constituting throughout a series of acts which culminated in her death, and 
that, if that was how they regarded the accused’s behaviour, it mattered not whether he 
believed her to be alive or dead when he threw her in the river.’

Appeal dismissed on the grounds that the judge had properly directed the jury on crim-

inal as opposed to mere negligence and D’s conduct was a series of acts culminating in 

death.

NOTE

1.  The basis of the conviction appears to have been gross negligence manslaughter but the 

case is signifi cant for its contribution to unlawful and dangerous act manslaughter.

2.  The case confi rmed the continuing act theory of Thabo Meli [1954] (see Chapter 2, 

‘Coincidence of AR and MR in time and the continuing act exception’, p 47). However, 

there was no plan to kill V here as in Thabo Meli and so whether there was a continuing 

act designed to cause death or GBH was really questionable.

3.  When D threw V into the river he thought he was disposing of a corpse. G. Williams stated 

in Criminal Law: The General Part (1961) that if a killing by the fi rst act would have been 

manslaughter, a later destruction of the corpse should also be manslaughter. The court 

accepted this proposition.

Danger therefore means harm. Harm can be physical, psychological or shock
Psychiatric harm is now a type of actual or grievous bodily harm for the purposes of offences 

against the person (see Chapter 10, ‘ “Infl iction” does not require either an assault or the dir-

ect application of force’, p 534). Therefore, the harm envisaged by the element of danger is 

physical, psychological or shock. Dawson below indicated that shock emanating from fright 

was an injury to the person. Shock would not amount to a recognised clinical condition but 

would need to be the cause of physical harm leading to death. The most obvious cause of 

shock would be fear or fright arising from a personal threat. But the risk of shock would need 

to be obvious to the reasonable man.

In Carey [2006] (‘The unlawful act must be a crime which must be identifi ed and proved’, p 

354: where V died from a heart attack following an affray), the Court of Appeal held that 

the assessment of danger might include the characteristics of V and that if V had died from 

physical shock then manslaughter could have been left to the jury. However, in that case 

there was no objective danger of shock from the affray as would have been recognised by a 

sober and reasonable bystander because V had been an apparently healthy 15-year-old. The 

‘For such a verdict inexorably to follow, the unlawful act must be such as all sober and reason-
able people would inevitably recognise must subject the other person to, at least, the risk of 
some harm resulting therefrom albeit not serious harm . . . ’

‘ . . . they were entitled . . . to regard the conduct of the appellant in relation to Mrs Nott [the 
deceased] as constituting throughout a series of acts which culminated in her death, and 
that, if that was how they regarded the accused’s behaviour, it mattered not whether he 
believed her to be alive or dead when he threw her in the river.’
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Criminal Law Review commentary to the case states that if shock was not to be regarded as 

the danger, then danger should be seen as the risk of physical harm posed by the aggregation 

of conduct in the affray.

The need for the unlawful act to be dangerous has been considered in many cases con-

cerning drug deaths. We will examine them under ‘Causation: the unlawful act must cause 

death’, below.

Dangerousness is assessed objectively and need not be foreseen by D
The relevant case here is DPP v Newbury & Jones (above: the two boys who threw a paving 

stone over a railway bridge) which applied the objective Church test (‘The unlawful act must 

be dangerous’, below).

The objective test was modifi ed by:

R v Dawson ●  [1985] CR APP R 150 COURT OF APPEAL

It was held that the sober and reasonable man is credited with the same knowledge as the 

accused at the time of the offence. Therefore any peculiarities of V that would not be obvious 

should be ignored in the assessment of danger. Dawson and others had committed armed 

robbery on a petrol station wearing masks and armed with a pickaxe handle and replica gun. 

The garage attendant died of a heart attack shortly afterwards. Two Ds were convicted of 

manslaughter but their convictions were overturned on appeal. The attendant had been suf-

fering from heart disease and that condition would not have been obvious to a reasonable 

man with the same knowledge as the men attempting to rob. It was not obvious therefore 

that the robbery posed an additional risk of danger.

This principle was confi rmed in Watson [1989] 2 All ER 865 where on this occasion V was an 

87-year-old man who died one and a half hours after being verbally abused during a burg-

lary on his home. It would have been obvious to a reasonable and sober bystander that such 

unlawful conduct carried a risk of some harm to a frail and elderly V and was therefore dan-

gerous. D’s conviction of manslaughter was quashed, however, because it was not proved 

that the burglary caused death.

This implies that death can be inadvertent—neither foreseen nor intended by D. You may 

consider it harsh to penalise a person for manslaughter where a relatively minor offence inad-

vertently leads to death.

Causation: the unlawful act must cause death

As with any homicide offence, it must be proved that there was an unbroken chain of 

causation between D’s act and death. Normally this will not present a problem where D’s 

act was the sole or main cause of death. But where, for example, V commits suicide and 

it is diffi cult to gauge the extent to which D’s prior physical or psychological violence was 

a contributory factor, causation is problematic. In Dhaliwal [2006] EWCA Crim 1139 the 

Court of Appeal held that suicide following physical violence upon a fragile personality 

would not break the chain of causation. However, for many years, causation presented a 

problem to the courts in a series of cases concerning the liability of Class A drug suppli-

ers whose victims self-injected the drug and then died. We fi rst looked at some of these 

cases in Chapter 2 (‘Causation’, p 76) where you will recall that the House of Lords, in a 

welcome and long-overdue decision, recently clarifi ed the law in this area: R v Kennedy 

thinking point 
7.11

In the course of 

an argument in a 

shop D punches 

V slightly. V hits 

her head against 

a metal object. 

She is knocked 

unconscious and 

later dies from 

internal bleed-

ing to the brain. 

Has D commit-

ted unlawful act 

manslaughter?
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[2007] UKHL 38. Here, the House resolved earlier confl icting Court of Appeal cases in 

favour of the defendant supplier by holding that the voluntary and autonomous act of 

self-injection by an adult of sound mind broke the chain of causation. Further, the supply 

plus additional acts did not constitute an unlawful act for the purposes of manslaughter. 

As a consequence, both causation and unlawful act manslaughter are now greatly simpli-

fi ed. The boundaries of the offence are considerably narrowed by Kennedy. The current 

legal position is as follows:

Where D injects V with an unlawful drug
The law here remains generally clear although certain obiter comments in the case below 

remain a little dubious:

R v Cato ●  [1976] 1 ALL ER 260 COURT OF APPEAL

The appellant supplied heroin and injected V with a mix of heroin and water which V had 

prepared. V had also injected the appellant with heroin which the appellant had prepared. 

The appellant was convicted of unlawful and dangerous act manslaughter and of an offence 

under s23 Offences Against the Person Act 1861: Whosoever shall unlawfully and maliciously 

administer to or cause to be administered to or taken by any other person any poison or other 

destructive or noxious thing, so as thereby to endanger the life of such person, or so as thereby 

to infl ict upon any such person any grievous bodily harm, shall be guilty of an offence, and 

being convicted thereof shall be liable . . . to imprisonment for any term not exceeding ten 

years . . . .

It was held that:

1. The unlawful act was the offence of administration under s23.

2. Even if the unlawful act had not been the s23 offence, there would have been an alter-

native unlawful act of possession by the appellant:

Lord Widgery CJ:

‘ . . . had it not been possible to rely on the charge under s23 of the 1861 Act, we think there 
would have been an unlawful act here, and we think the unlawful act would be described as 
injecting the deceased Farmer with a mixture of heroin and water which at the time of the injec-
tion Cato had unlawfully taken into his possession.’  Appeal dismissed.

This decision was problematic. Under s23, the administration needs to be unlawful and mali-

cious and ‘so as to endanger life’. There was no evidence that the appellant knew or foresaw 

any risk of harm to V’s life, particularly since V had himself prepared the mix of drug and 

water in the syringe. Further, the thing administered must be noxious. Whether heroin is 

inherently noxious or dangerous is debatable. The ordinary view would probably be that 

taking heroin is dangerous because it is an addictive drug with adverse effects on health and 

risks to life from overdoses and disease transmission from the shared use of needles, such as 

HIV and hepatitis. The pharmacological view of heroin itself is that, taken in tolerable doses, 

it is safe and predictable.

The obiter comments in the case identifying possession as the unlawful act were generally 

considered to be fl awed from the point of view of causation: neither the supply nor indeed 

possession could have been the cause of death.

‘ . . . had it not been possible to rely on the charge under s23 of the 1861 Act, we think there 
would have been an unlawful act here, and we think the unlawful act would be described as 
injecting the deceased Farmer with a mixture of heroin and water which at the time of the injec-
tion Cato had unlawfully taken into his possession.’  Appeal dismissed.
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D supplies the drug—V self-injects

R v Kennedy ●  [2007] UKHL 38 HOUSE OF LORDS

Kennedy had supplied, prepared and handed the deceased a syringe containing heroin for 

immediate injection. The deceased injected himself and later died. Kennedy was convicted 

of manslaughter. The fi rst appeal was dismissed on the grounds that where D supplies drugs 

and prepares a syringe for self-injection by another, D becomes an accomplice to a s23 

offence by assisting and encouraging self-injection and thus guilty of manslaughter. The 

problem was that the court did not clarify why the self-injection was unlawful since it is 

no offence under any statute or at common law. The appeal was generally considered to 

have been wrongly decided because if self-injection is no crime, there would be no principal 

offender for D to assist. The second appeal was dismissed on the grounds that D and V were 

acting in concert.

The Court of Appeal certifi ed a point of law of public importance for consideration by the 

House of Lords:

‘When is it appropriate to fi nd someone guilty of manslaughter where that person has been 
involved in the supply of a class A controlled drug, which is then freely and voluntarily self-
administered by the person to whom it was supplied, and the administration of the drug then 
causes his death?’

The Judicial Committee of the House consisted of Lord Bingham, Lord Rodger, Baroness Hale, 

Lord Carswell and Lord Mance. This was the decision of the Committee:

‘There is now, as already noted, no doubt but that the appellant committed an unlawful (and 
criminal) act by supplying the heroin to the deceased. But the act of supplying, without more, 
could not harm the deceased in any physical way, let alone cause his death. As the Court of 
Appeal observed in R v Dalby [1982] 1 WLR 425, 429, “the supply of drugs would itself have 
caused no harm unless the deceased had subsequently used the drugs in a form and quantity 
which was dangerous”. So, as the parties agree, the charge of unlawful act manslaughter can-
not be founded on the act of supplying the heroin alone. . . . 

The parties are further agreed that an unlawful act of the appellant on the present facts 
must be found, if at all, in a breach of section 23 of the Off ences against the Person Act 1861. 
Although the death of the deceased was the tragic outcome of the injection on 10 September 
1996 the death is legally irrelevant to the criminality of the appellant’s conduct under the 
section: he either was or was not guilty of an off ence under section 23 irrespective of the 
death. . . . 

The sole argument open to the crown was, . . . , that the appellant administered the injec-
tion to the deceased. It was argued that the term “administer” should not be narrowly inter-
preted. Reliance was placed on the steps taken by the appellant to facilitate the injection 
and on the trial judge’s direction to the jury that they had to be satisfi ed that the appellant 
handed the syringe to the deceased “for immediate injection”. But section 23 draws a very 
clear contrast between a noxious thing administered to another person and a noxious thing 
taken by another person. It cannot ordinarily be both. In this case the heroin is described as 
“freely and voluntarily self-administered” by the deceased. This, on the facts, is an inevit-
able fi nding. The appellant supplied the heroin and prepared the syringe. But the deceased 
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had a choice whether to inject himself or not. He chose to do so, knowing what he was doing. 
It was his act. . . . 

At the trial of the present appellant there was no consideration of section 23 and the trial judge 
eff ectively stopped defence counsel submitting to the jury that the appellant had not caused 
the death of the deceased. In dismissing his fi rst appeal the Court of Appeal said:

“We can see no reason why, on the facts alleged by the Crown, the appellant in the instant 
case might not have been guilty of an off ence under section 23 of the Off ences Against 
the Person Act 1861. Perhaps more relevantly, the injection of the heroin into himself by 
Bosque was itself an unlawful act, and if the appellant assisted in and wilfully encouraged 
that unlawful conduct, he would himself be acting unlawfully.”

But the court gave no detailed consideration to the terms of section 23, and it is now accepted 
that the deceased’s injection of himself was not an unlawful act.

In R v Dias [2002] 2 Cr App R 96 the defendant had been convicted of manslaughter. He had pre-
pared a syringe charged with heroin which he had handed to the deceased, who had injected 
himself. The court recognised that the chain of causation had probably been broken by the free 
and informed decision of the deceased, and noted the error in the decision on the appellant’s 
fi rst appeal as to the unlawfulness of the deceased’s injection of himself.

In rejecting the appellant’s second appeal in the decision now challenged, the Court of Appeal 
reviewed the history of the case and the authorities in some detail. The court expressed its 
conclusion in these paragraphs:

51 In view of the conclusions that we have come to as a result of our examination of the 
authorities, it appears to us that it was open to the jury to convict the appellant of man-
slaughter. To convict, the jury had to be satisfi ed that, when the heroin was handed to 
the deceased “for immediate injection”, he and the deceased were both engaged in the 
one activity of administering the heroin. These were not necessarily to be regarded as 
two separate activities; and the question that remains is whether the jury were satis-
fi ed that this was the situation. If the jury were satisfi ed of this then the appellant was 
responsible for taking the action in concert with the deceased to enable the deceased to 
inject himself with the syringe of heroin which had been made ready for his immediate 
use. . . . 

53 The point in this case is that the appellant and the deceased were carrying out a “com-
bined operation” for which they were jointly responsible. Their actions were similar to what 
happens frequently when carrying out lawful injections: one nurse may carry out cer-
tain preparatory actions (including preparing the syringe) and hand it to a colleague who 
inserts the needle and administers the injection, after which the other nurse may apply a 
plaster. In such a situation, both nurses can be regarded as administering the drug. They 
are working as a team. Both their actions are necessary. They are interlinked but separate 
parts in the overall process of administering the drug. In these circumstances, as Waller 
LJ stated on the fi rst appeal, they “can be said to be jointly responsible for the carrying 
out of that act”. . . . 

The court went on in the next paragraph to refer to the deceased and the appellant acting in 
concert in administering the heroin. Thus the essential ratio of the decision is that the adminis-
tration of the injection was a joint activity of the appellant and the deceased acting together.

It is possible to imagine factual scenarios in which two people could properly be regarded as act-
ing together to administer an injection. But nothing of the kind was the case here. As in R v Dalby 
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and R v Dias the appellant supplied the drug to the deceased, who then had a choice, knowing 
the facts, whether to inject himself or not. The heroin was, as the certifi ed question correctly 
recognises, self-administered, not jointly administered. The appellant did not administer the 
drug. Nor, for reasons already given, did the appellant cause the drug to be administered to or 
taken by the deceased.

The answer to the certifi ed question is: “In the case of a fully-informed and responsible adult, never”. 
The appeal must be allowed and the appellant’s conviction for manslaughter quashed. The appel-
lant must have his costs, here and below, out of central funds. . . . ’

NOTE

1.  This is the current position on drug deaths and is a welcome simplifi cation of the law. The 

House approved Dalby [1982] 1 All ER 916 in which Walker LJ had said this:

‘The diffi culty in the present case is that the act of supplying a controlled drug was 

not an act which caused direct harm. It was an act which made it possible, or even 

likely, that harm would occur subsequently, particularly if the drug was supplied to 

somebody who was on drugs. In all the reported cases, the physical act has been one 

which inevitably would subject the other person to the risk of some harm from the 

act itself.’

2.  The House overturned previous cases which had given rise to creative arguments for 

convicting drug suppliers eg: participation in the administration (Rogers [2003] Crim LR 

555), no extraordinary intervention (Finlay [2003] EWCA Crim 3868), accomplice liability 

(Kennedy [2005] EWCA Crim 685).

3.  There remains the possibility of convicting a supplier where he and the deceased were 

acting in concert.

thinking point 7.12

Given that D does not commit unlawful act manslaughter where he supplies Class A drugs 

and prepares a syringe for immediate injection by V, who then self-injects and dies, can 

you think of an alternative homicide offence?

What are the elements of the offence? Can you think of any relevant cases? Would 

causation continue to be a problem?

The unlawful act does not need to be directed at V
One case may illustrate this principle but remember that there still needs to be an unbroken 

chain of causation. In Goodfellow (1986) 83 Cr App R 23, D killed three people, two of 

whom were his wife and child, by setting fi re to his council fl at in order to obtain alterna-

tive accommodation. His conviction was upheld on the basis that it was not necessary for 

the unlawful act to be directed at Vs provided it was a direct cause of death, there was no 

intervening act and it was objectively dangerous. This may indeed have been an extremely 

reckless and dangerous act but whether the conviction of manslaughter was justifi able is 

questionable.
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thinking point 7.13

D is standing in a post-offi ce queue and gets into an altercation with the person standing 

behind him (A). He pushes A, who falls on top of an elderly woman (V). V sustains 

fractured bones and later dies from her injuries. Is D guilty of unlawful act manslaughter in 

respect of V’s death?

The unlawful act and defences
The act causing death must be unlawful. It follows that if D has a particular defence which 

negates the unlawfulness of his actions, such as consent, self-defence or necessity, there can 

be no conviction for unlawful act manslaughter. These defences are justifi catory (Chapter 9, 

‘General Defences’, p 434).

But if the defence is one which does not negate unlawfulness, such as intoxication (or 

other excusatory defence), D may still have committed an unlawful act and therefore man-

slaughter. Intoxication is no defence to a crime of basic intent (Chapter 8, ‘Intoxication’, p 

404). This will be so despite the fact that D was so intoxicated as to lack MR or even con-

sciousness of the AR. If the unlawful act is also dangerous and leads to death, D will be 

guilty of manslaughter despite knowledge of what he was doing. Understandably, this is 

controversial.

R v Lipman ●  [1970] 1 QB 152, [1969] 3 ALL ER 410 COURT OF APPEAL

D killed his girlfriend by cramming nine inches of sheet into her mouth and hitting her whilst 

he was on an LSD trip. He believed he was descending to the centre of the Earth and was 

being attacked by snakes. His defence was intoxication producing automatism—a denial of 

MR and AR. The Court of Appeal confi rmed his conviction of manslaughter on the grounds 

that he had committed an unlawful act of battery for which intoxication was no defence. 

Because the act was dangerous, he was guilty.

Conclusion

Clearly, unlawful act manslaughter is a very wide offence and has been criticised as being 

fundamentally wrong in principle. Here is the main argument:

Breadth of conduct falling within the off ence: The Correspondence Principle
The fact that manslaughter can be committed by a minor offence causing death, in which 

death was neither foreseen nor intended or even foreseeable by an ordinary person, is wrong 

in principle. The Law Commission in ‘Legislating the Criminal Code, Involuntary Manslaughter’ 

(Law Com No 237, 1996) states:

‘3.6 For reasons we explain in more detail below, we consider that it is wrong in principle for 
the law to hold a person responsible for causing a result that he did not intend or foresee, 
and which would not even have been foreseeable by a reasonable person observing his con-
duct. Unlawful act manslaughter is therefore, we believe, unprincipled because it requires 
only that a foreseeable risk of causing some harm should have been inherent in the accused’s 
conduct, whereas he is convicted of actually causing death, and also to some extent pun-
ished for doing so.’

thinking point 7.13
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explained in the conclusion to the section on recklessness). It means that moral guilt and 

therefore criminal liability should only be imposed on those who have chosen to do wrong. 

That is why criminal liability in serious crimes requires MR (intention or foresight) as to the 

consequences. MR should be subjectively assessed and, furthermore, the fault element of a 

crime should correspond to the conduct element.

‘4.5 . . . according to the “principle of correspondence”, subjectivists insist that the fault element 
of a crime correspond to the conduct element; for example, if the conduct element is “causing 
serious injury”, the fault element ought to be “intention or recklessness as to causing serious 
injury”. This ensures that D is punished only for causing a harm which she chose to risk or to 
bring about.’

How can the law deter future offending where the consequence occurs by chance? On this 

basis, involuntary manslaughter is unprincipled and in need of reform.

However, there are powerful contrary arguments to the correspondence principle which 

allege that it is based on a simplistic view of knowledge or awareness of risk: Read the fol-

lowing from R.A. Duff, Intention, Agency and Criminal Liability (1990), at 160 quoted in the 

Law Commission Report at para 4.12:

‘ . . . while we do indeed sometimes make our knowledge of what we are doing explicit to our-
selves in . . . silent mental reports, it is absurd to suggest that such knowledge can be actual 
only if it is made thus explicit. When I drive my car, my driving is guided by my (actual) know-
ledge of my car and of the context in which I am driving; but my driving is not accompanied by a 
constant silent monologue in which I tell myself what to do next, what the road conditions are, 
whether I am driving safely or not, and all the other facts of which I am certainly aware while I 
am driving . . . ’

It is also argued that a person should be legally and morally at fault for failing to consider the 

consequences of their criminal conduct. See this example from J. Horder, ‘A Critique of the 

Correspondence Principle in Criminal Law’ [1995] Crim LR, at 764:

‘I suggest that the existence of an intention to do wrong may make it legitimate to hold 
someone criminally responsible for any adverse consequences of which there was a 
risk in committing the intended wrong, whether it could be said that the risk would rea-
sonably foreseeably turn into reality or not. Suppose I am unlawfully cleaning my gun in 
the garden, and it goes off. My neighbour, V, given a severe shock by the noise, conse-
quently dies of a heart attack. Despite my unlawful act, this is probably not manslaugh-
ter, as the risk of some harm to V was not obvious. This conclusion might be the same 
even if the unsuspecting V dies of shock after I deliberately discharged the gun close 
to him, in order to frighten him. Paying scant regard to the nature of the unlawful act, 
the law makes a conviction hang principally on whether the risk of resulting harm was 
obvious. This gets things the wrong way around. In the second case, the fact that I delib-
erately wrong V arguably changes my normative position vis a vis the risk of adverse 
consequences of that wrongdoing to V, whether or not foreseen or reasonably foresee-
able. Subject to any questions about causation, I should be criminally responsible in the 
second case, but not in the f irst. In the f irst case, my unlawful conduct is not directed 
at V, so (if my liability is not to depend crudely on causation and the unlawfulness of 
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my actions) its relevance should be merely evidential: can it be inferred that I foresaw 
harm, or should obviously have foreseen it? Yet if, as in the second case, my unlawful 
act is meant to wrong V, its relevance is normative, and not merely evidential. Its deliber-
ateness changes my relationship with the risk of adverse consequences stemming there 
from, for which I may now be blamed and held criminally responsible, irrespective of their 
reasonable foreseeability.’

The underlying philosophical argument here is one of ‘moral luck’ which would hold a 

person morally and legally responsible for the consequences of their actions even though 

they were unforeseen and unintended. In the interests of justice, a defendant should 

not be allowed to escape liability for manslaughter where he ought to have foreseen the 

risk of serious harm and was capable of doing so. On the other hand, it is morally unfair 

to penalise a person under the criminal law for consequences which occur as a result of 

chance or bad luck. Therefore, striking a balance, if there is to be liability for unintended 

consequences, it should only be for actions which can be regarded as morally culpable. 

Too low a threshold is harsh and gives rise to the criticisms of the current offence. Too 

high, on the other hand, would be over lenient to defendants and give rise to injustice to 

victims and their families.

Clearly, this is a very wide offence which raises substantial problems. We shall now turn to 

proposals for reform.

Reform

In its report ‘Legislating the Criminal Code: Involuntary Manslaughter’ (Law Com No 237, 

1996) the Law Commission was persuaded that it was acceptable to retain an offence of 

manslaughter based upon inadvertent killings where the harm risked was very serious and 

the risk of such harm was obvious. This would provide the necessary degree of moral culp-

ability which ought to attract liability.

‘4.19 As a matter of strict principle, the accused ought only to be held liable for causing death 
if the risk to which she culpably failed to advert was a risk of death. In practice, however, there 
is a very thin line between behaviour that risks serious injury and behaviour that risks death, 
because it is frequently a matter of chance, depending on such factors as the availability of 
medical treatment, whether serious injury leads to death. Admittedly it is possible for con-
duct to involve a risk of serious injury (such as a broken limb) though not a risk of death; but 
intention to cause serious injury constitutes the mens rea of murder although the actus reus 
is the causing of death, and we see no compelling reason to distinguish between murder and 
manslaughter in this respect. We consider, therefore, that it would not be wrong in principle 
if a person were to be held responsible for causing death through failing to advert to a clear 
risk of causing death or serious injury – subject of course to a second criterion, to which we 
now turn.

4.20 The second criterion of culpability which we consider to be essential is that the accused 
herself would have been capable of perceiving the risk in question, had she directed her mind 
to it. Since the fault of the accused lies in her failure to consider a risk, she cannot be punished 
for this failure if the risk in question would never have been apparent to her, no matter how hard 
she thought about the potential consequences of her conduct. If this criterion is not insisted 
upon, the accused will, in essence, be punished for being less intelligent, mature or capable 
than the average person.’
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You will recall exactly these same arguments in relation to the now abolished Caldwell reck-

lessness. It would follow that death resulting from a relatively minor offence would not nec-

essarily become manslaughter which would only be committed where there was an obvious 

risk of causing death or serious injury.

On this basis they recommended the abolition of involuntary manslaughter and its replace-

ment by two separate offences of reckless killing and killing by gross carelessness:

(1)  A person who by his conduct causes the death of another is guilty of reckless killing 

if–

(a) he is aware of a risk that his conduct will cause death or serious injury and

(b)  it is unreasonable for him to take that risk having regard to the circumstances as he 

knows or believes them to be.

(2)  A person guilty of reckless killing is liable on conviction on indictment to imprisonment 

for life.

2(1)  A person who by his conduct causes the death of another is guilty of killing by gross 

carelessness if–

(a)  a risk that his conduct will cause death or serious injury would be obvious to a rea-

sonable person in his position;

(b) he is capable of appreciating that risk at the material time; and

(c) either–

(i)   his conduct falls far below what can reasonably be expected of him in the cir-

cumstances; or

(ii)  he intends by his conduct to cause some injury or is aware of, and unreasonably 

takes, the risk that it may do so.

(2) There shall be attributed to the person referred to in subsection (1)(a) above–

(a)  knowledge of any relevant facts which the accused is shown to have at the material 

time; and

(b) any skill or experience professed by him.

(3)   In determining for the purposes of subsection (1)(c)(i) above what can reasonably be 

expected of the accused regard shall be had to the circumstances of which he can be 

expected to be aware, to any circumstances shown to be within his knowledge and to 

any other matter relevant for assessing his conduct at the material time.

(4)  subsection (1)(c)(ii) above applies only if the conduct causing, or intended to cause, 

the injury constitutes an off ence.

The government subsequently proposed an amended manslaughter offence which would 

narrow the current offence by requiring D to intend or be reckless as to injury (Home Offi ce, 

‘Reforming the Law on Involuntary Manslaughter: The Government’s Proposals’, 2000). This 

has never been implemented.

In Law Commission Report, ‘Murder, Manslaughter and Infanticide’ (Law Com No 304, 2006) 

second degree murder would include some reckless killings where D realised there was a ser-

ious risk of death only if, in addition, D intended to cause injury, fear or risk of injury.

(1)  A person who by his conduct causes the death of another is guilty of reckless killing 

if–

(a) he is aware of a risk that his conduct will cause death or serious injury and

(b)  it is unreasonable for him to take that risk having regard to the circumstances as he 

knows or believes them to be.

(2)  A person guilty of reckless killing is liable on conviction on indictment to imprisonment 

for life.

2(1)  A person who by his conduct causes the death of another is guilty of killing by gross 

carelessness if–

(a)  a risk that his conduct will cause death or serious injury would be obvious to a rea-

sonable person in his position;

(b) he is capable of appreciating that risk at the material time; and

(c) either–

(i)   his conduct falls far below what can reasonably be expected of him in the cir-

cumstances; or

(ii)  he intends by his conduct to cause some injury or is aware of, and unreasonably 

takes, the risk that it may do so.

(2) There shall be attributed to the person referred to in subsection (1)(a) above–

(a)  knowledge of any relevant facts which the accused is shown to have at the material 

time; and

(b) any skill or experience professed by him.

(3)   In determining for the purposes of subsection (1)(c)(i) above what can reasonably be 

expected of the accused regard shall be had to the circumstances of which he can be 

expected to be aware, to any circumstances shown to be within his knowledge and to 

any other matter relevant for assessing his conduct at the material time.

(4)  subsection (1)(c)(ii) above applies only if the conduct causing, or intended to cause, 

the injury constitutes an off ence.
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Other reckless killings will become:

1. Subsumed within gross negligence manslaughter. Reckless killings without the additional 

intention to cause injury, fear or risk of injury will be treated as gross negligence man-

slaughter on the ground that in most cases of gross negligence manslaughter, D is aware 

of a possibility of death.

2. Criminal act manslaughter where there is a killing through a criminal act:

intended to cause injury or• 

in the awareness that it involved a serious risk of causing some injury.• 

Therefore, inadvertent killings without foresight of the risk of harm by D would no longer 

exist.

Unlawful and dangerous act manslaughter consists of the following elements:

D’s unlawful act must be a crime which must be identifi ed and proved;• 

The unlawful act must be dangerous;• 

The test of danger is objective;• 

The unlawful act must be a crime by virtue of a positive act as opposed to an • 

omission;

The unlawful act need not be directed at V but must be the cause of death.• 

 7.3 Homicide-related Off ences
7.3.1 Causing Death by Dangerous Driving• 

7.3.2 Causing Death by Careless or Inconsiderate Driving• 

7.3.3 Infanticide• 

7.3.4 Infant and Child Killing• 

The following homicide-related offences are set out briefl y so that you can identify the 

 defi nition of each:

7.3.1   Causing Death by Dangerous Driving

Along with liability for omissions, this is a special case of gross negligence manslaughter. 

There are two alternative offences where death is caused by dangerous driving:

1.  Gross negligence manslaughter where the manner of driving fell so far below reasonable 

standards as to create a risk of death following Adomako.

2.  A statutory offence of causing death by dangerous driving under s1 Road Traffi c Act 

1988:

Unlawful and dangerous act manslaughter consists of the following elements:

D’s unlawful act must be a crime which must be identifi ed and proved;•

The unlawful act must be dangerous;•

The test of danger is objective;•

The unlawful act must be a crime by virtue of a positive act as opposed to an•

omission;

The unlawful act need not be directed at V but must be the cause of death.•

section
summary
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vehicle dangerously on a road or other public place is guilty of an offence. . . . 

2A.     (1) for the purposes of sections 1 and 2 above a person is to be regarded as driving danger-
ously if (and, subject to subsection (2) below, only if)–

(a)  the way he drives falls far below what would be expected of a competent and careful 
driver, and

(b)  it would be obvious to a competent and careful driver that driving in that way would 
be dangerous.

[2]  A person is also to be regarded as driving dangerously for the purposes of sections 1 and 
2 above if it would be obvious to a competent and careful driver that driving the vehicle in 
its current state would be dangerous.

[3]  In subsections (1) and (2) above “dangerous” refers to danger either of injury to any per-
son or of serious damage to property; and in determining for the purposes of those sub-
sections what would be expected of, or obvious to, a competent and careful driver in a 
particular case, regard shall be had not only to the circumstances of which he could be 
expected to be aware but also to any circumstances shown to have been within the know-
ledge of the accused.

7.3.2   Causing Death by Careless or 
Inconsiderate Driving

Section 2B Road Traffi  c Act 1988

A person who causes the death of another person by driving a mechanically propelled vehicle 
on a road or other public place without due care and attention, or without reasonable consider-
ation for other persons using the road or place, is guilty of an off ence.

7.3.3   Infanticide

Section 1(1) Infanticide Act 1938:

Where a woman by any wilful act or omission causes the death of her child being a child under 
the age of twelve months, but at the time of the act or omission the balance of her mind was 
disturbed by reason of her not having fully recovered from the eff ect of giving birth to the 
child or by reason of the eff ect of lactation consequent upon the birth of the child, then, if the 
circumstances were such that but for this Act the off ence would have amounted to murder 
or manslaughter, she shall be guilty of [an off ence], to wit of infanticide, and may for such 
off ence be dealt with and punished as if she had been guilty of the off ence of manslaughter 
of the child.

Infanticide is both an offence and a defence which provides a partial defence for women 

accused of committing either murder or manslaughter upon their young baby.

1.     A person who causes the death of another person by driving a mechanically propelled 
vehicle dangerously on a road or other public place is guilty of an offence. . . . 

2A.     (1) for the purposes of sections 1 and 2 above a person is to be regarded as driving danger-
ously if (and, subject to subsection (2) below, only if)–

(a)  the way he drives falls far below what would be expected of a competent and careful 
driver, and

(b)  it would be obvious to a competent and careful driver that driving in that way would 
be dangerous.

[2]  A person is also to be regarded as driving dangerously for the purposes of sections 1 and 
2 above if it would be obvious to a competent and careful driver that driving the vehicle in 
its current state would be dangerous.

[3]  In subsections (1) and (2) above “dangerous” refers to danger either of injury to any per-
son or of serious damage to property; and in determining for the purposes of those sub-
sections what would be expected of, or obvious to, a competent and careful driver in a 
particular case, regard shall be had not only to the circumstances of which he could be 
expected to be aware but also to any circumstances shown to have been within the know-
ledge of the accused.

Section 2B Road Traffi  c Act 1988

A person who causes the death of another person by driving a mechanically propelled vehicle 
on a road or other public place without due care and attention, or without reasonable consider-
ation for other persons using the road or place, is guilty of an off ence.

Where a woman by any wilful act or omission causes the death of her child being a child under 
the age of twelve months, but at the time of the act or omission the balance of her mind was 
disturbed by reason of her not having fully recovered from the eff ect of giving birth to the 
child or by reason of the eff ect of lactation consequent upon the birth of the child, then, if the 
circumstances were such that but for this Act the off ence would have amounted to murder 
or manslaughter, she shall be guilty of [an off ence], to wit of infanticide, and may for such 
off ence be dealt with and punished as if she had been guilty of the off ence of manslaughter 
of the child.
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7.3.4   Infant and Child Killing

Section 5 Domestic Violence, Crime and Victims Act 2004:

(1) A person (‘D’) is guilty of an off ence if– 

a child or vulnerable adult (‘V’) dies as a result of the unlawful act of a person who–(a) 

(i) was a member of the same household as V, and

(ii) had frequent contact with him,

D was such a person at the time of that act,(b) 

at that time there was a signifi cant risk of serious physical harm being caused to V by the (c) 

unlawful act of such a person, and

either D was the person whose act caused V’s death or–(d) 

(i) D was, or ought to have been, aware of the risk mentioned in paragraph (c),

(ii)  D failed to take such steps as he could reasonably have been expected to take to pro-

tect V from the risk, and

(iii)  the act occurred in circumstances of the kind that D foresaw or ought to have 

foreseen.

(2)  The prosecution does not have to prove whether it is the fi rst alternative in subsection 

(1)(d) or the second (sub-paragraphs (i) to (iii)) that applies.

This offence provides that where a child or vulnerable adult dies at the hands of either of 

two responsible adults in the same household, typically the parents, but it cannot be proved 

which of them actually killed, either can be prosecuted for this offence. Even if it is clear who 

performed the killing, a partner can be convicted for failing to protect the child. Formerly, 

in the absence of proof of evidence against either parent, they would both have had to be 

acquitted.

 Summary 
Homicide consists of:

Murder—• 

AR: the unlawful killing of a reasonable person in being; MR: intention to kill or cause • 

GBH.

Voluntary manslaughter—murder can be defended by the partial defences of:• 

Diminished responsibility (s2 Homicide Act 1957): an abnormality of mental functioning (1) 

arising from a recognised medical condition which substantially impairs D’s ability to: 

understand the nature of his actions, form a rational judgment or exercise self-control 

and which causes or is a signifi cant cause of D’s conduct.

OR

Loss of control: A loss of self-control due to a qualifying trigger (either fear of serious (2) 

violence or justifi able offence in response to a thing done or said of a grave nature) 

(1) A person (‘D’) is guilty of an off ence if– 

a child or vulnerable adult (‘V’) dies as a result of the unlawful act of a person who–(a) 

(i) was a member of the same household as V, and

(ii) had frequent contact with him,

D was such a person at the time of that act,(b) 

at that time there was a signifi cant risk of serious physical harm being caused to V by the (c)

unlawful act of such a person, and

either D was the person whose act caused V’s death or–(d) 

(i) D was, or ought to have been, aware of the risk mentioned in paragraph (c),

(ii)  D failed to take such steps as he could reasonably have been expected to take to pro-

tect V from the risk, and

(iii)  the act occurred in circumstances of the kind that D foresaw or ought to have

foreseen.

(2)  The prosecution does not have to prove whether it is the fi rst alternative in subsection

(1)(d) or the second (sub-paragraphs (i) to (iii)) that applies.
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which would cause a person of D’s age and sex, of normal tolerance and self-restraint, 

to react in the same or a similar way.

OR

Suicide pacts.(3) 

• Involuntary manslaughter—reckless, gross negligence or unlawful and dangerous act.

  Problem Solving
Amelia has an aggressive disposition. She has a stormy relationship with Bill, who physi-

cally and mentally abuses her. He threatens to run her over unless she stops seeing all her 

friends. She becomes depressed and begins hearing voices which tell her to kill Bill. On the 

night in question, she drinks four vodkas and stabs him with a kitchen knife. She knows 

that it is wrong but cannot stop the impulse to kill him. Bill dies four days later. Amelia then 

purchases some heroin for herself and her friend, Cynthia. She loads up a syringe and gives 

it to Cynthia who says she will take it later. After several hours, Cynthia self-injects herself 

with the heroin and dies. Discuss whether Amelia has committed the murder of Bill and 

Cynthia.

Remember:

I: Identify•  relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A• : Apply law to facts.

A helpful problem-solving technique is to construct a chart setting out the main issues. 

This will assist you to structure your answer. A fuller answer appears on the website: www.

oxfordtextbooks.co.uk/orc/ loveless3e

Defences Murder of Bill Voluntary Manslaughter of Bill Involuntary 
Manslaughter of C 
by Unlawful act

AR/MR. Death appears 
to have been intended.

Murder can be miti-
gated to voluntary man-
slaughter by either of 
the partial defences.

Unlawful act? (s23 
OAPA 1861?).

Danger?

Causation? (All of 
these could be dis-
cussed in the context 
of:Kennedy).

     

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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Further Reading

Diminished 
Responsibility

  S2 Homicide Act 1957:

1.  Abnormality of mental function-
ing due to;

2.  A recognised medical condition;

3.  Which substantially impaired D’s 
ability to: understand the nature 
of his conduct, form a rational 
judgment or exercise self-control;

4  And which caused or was a 
signifi cant cause of his conduct.A 
question of fact.

 

Loss of Control  S54 & S55 C&JA 2009

1.  Subjective test: A loss of self-
control?

2.  Subjective/objective test: A quali-
fying trigger (either fear of serious 
violence or justifi able offence in 
response to a thing done or said 
of a grave nature)?

3. The objective test?

Characteristics–aggression/
intoxication?

 

  Further Reading
DIMINISHED RESPONSIBILIT Y

J. Herring, ‘Familial Homicide, Failure to Protect and Domestic Violence: Who’s the Victim?’ 

[2007] Crim LR 923

M. Gibson, ‘Intoxicants and Diminished Responsibility: The Impact of the Coroners and 

Justice Act 2009 [2011] Crim LR 909

R.D. Mackay, ‘The Coroners and Justice Act 2009 – Partial Defences to Murder: (2) The New 

Diminished Responsibility Plea [2010] Crim LR 290

LOSS OF CONTROL

S.M. Edwards, ‘Mr Justice Devlin’s Legacy: Duffy – A Battered Woman “Caught” in Time’ 

[2009] Crim LR 851

R. Holton and S. Shute, ‘Self-Control in the Modern Provocation Defence’ (2007) 27 

Oxford JLS 1

Defences Murder of Bill Voluntary Manslaughter of Bill Involuntary 
Manslaughter of C by 
Unlawful act
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R.D. Mackay and B.J. Mitchell, ‘But is this Provocation? Some Thoughts on the Law 

Commission’s Report on Partial Defences to Murder’ [2005] Crim LR 44

A. Norrie, ‘The Coroners and Justice Act 2009 – Partial Defences to Murder: (1) Loss of 

Control’ [2010] Crim LR 275

C. Withey, ‘Loss of Control: Loss of Opportunity?’ [2011] Crim LR 263

INVOLUNTARY MANSL AUGHTER

J. Herring and E. Palser, ‘The Duty of Care in Gross Negligence Manslaughter’ [2007] Crim 

LR 24

B. Mitchell, ‘More Thoughts about Unlawful and Dangerous Act Manslaughter and the One 

Punch Killer’ [2009] Crim LR 502

G. Williams, ‘Gross Negligence Manslaughter – Duty of Care in Drugs Cases: R v Evans’ 

[2009] Crim LR 631



Key Points
Insanity

This section will help you to:

understand the general principles of the excusatory defence of • 
insanity so as to be able to distinguish it from automatism and 
diminished responsibility;

Critically think about:• 

whether the legal distinction between insanity and automatism is • 
logical;

whether insanity is so out of date and unrelated to contemporary • 
classifi cations of mental illness as to require fundamental reform;

the social role of the defence.• 

Defences of 
Incapacity 
and Mental 
Conditions

8



Key Points continued
Automatism

This section will help you to:

understand the general principles of the excusatory defence of • 
automatism so as to distinguish it from insanity and diminished 
responsibility;

critically think about:• 

whether the legal distinction between insanity and automatism is • 
logical;

the criticisms of the defence and the arguments for reform.• 

Intoxication

This section will help you to:

understand:• 

that intoxication is not a defence but that it may negate MR so as • 
to provide a partial defence to crimes of specifi c intent;

that neither voluntary nor involuntary intoxication provide any • 
defence where D acts with mens rea;

distinguish the effect of a drunken mistake on statutory and common • 
law defences and between drunken mistake, intoxication and 
mistaken self-defence;

evaluate the policy basis of the rules.• 

Infancy

This section will help you to understand and critically refl ect upon 
the arguments for and against the age of criminal responsibility in 
the UK.
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Chapter 8

Defences of Incapacity and Mental Conditions
Introduction to Defences• 

8.1 Insanity• 

8.2 Automatism• 

8.3 Intoxication• 

8.4 Infancy• 

M’Naghten [1843] 10 Cl. & R 200—defi nition of insanity: defect of reason due to an inter-

nal disease of the mind;

Sullivan [1984] AC 156—epilepsy as insanity: ‘mind’ means reason, memory and 

understanding;

Quick [1973] 3 All ER 347—automatism derives from an external source;

Majewski [1977] AC 443—intoxication: no defence to crimes of basic intent, a partial 

defence to crimes of specifi c intent;

Kingston [1994] 3 All ER 353—involuntary intoxication: no defence if MR is present.

  Introduction to Defences
In this chapter we consider four defences concerning the mental and age-related 

capacity of D. These defences are available to all crimes but if successfully argued, 

they do not all result in complete acquittals. A fi nding of ‘not guilty by reason of 

insanity’ can result in detention and intoxication is rarely a complete defence.

Burden of Proof

As we saw in Chapter 1 (‘Presumption of Innocence and the Burden of Proof’, p 12), in a crimi-

nal trial, the burden of proof is on the prosecution to adduce evidence beyond all reasonable 

doubt that D committed the AR of the offence with MR. Provided there is suffi cient evidence 

to establish a prima facie case, D will have the opportunity to introduce a defence which the 

prosecution must then disprove beyond all reasonable doubt. If they cannot do so and D 

manages to cast a reasonable doubt on the prosecution case, the defence will succeed and 

D will be entitled to an acquittal. Note that the prosecution have a legal burden of proving all 

elements of the AR and MR of the crime. D does not have to prove a defence. He is entitled to 

the presumption of innocence and is not guilty of any charge until it has been proved beyond 

all reasonable doubt. There are only two defences which impose a legal burden of proof on 

D: insanity and diminished responsibility.

Recall also that in the case of some statutory defences, the onus of proof can reverse so as 

to cast upon D an evidential as opposed to a legal burden of proof in respect of a defence 

(Chapters 1 and 4 (‘Reverse-Onus Due Diligence Defences’, p 192)).

M’Naghten [1843] 10 Cl. & R 200—defi nition of insanity: defect of reason due to an inter-

nal disease of the mind;

Sullivan [1984] AC 156—epilepsy as insanity: ‘mind’ means reason, memory and 

understanding;

Quick [1973] 3 All ER 347—automatism derives from an external source;

Majewski [1977] AC 443—intoxication: no defence to crimes of basic intent, a partial 

defence to crimes of specifi c intent;

Kingston [1994] 3 All ER 353—involuntary intoxication: no defence if MR is present.

key
cases
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In either case, if there is insuffi cient evidence of a defence it will fail but the court may con-

sider that certain factors of the case or D’s personal circumstances warrant a more lenient 

sentence. The evidence will be used to mitigate or reduce the sentence.

Classifi cation

Defences fall into two categories: excusatory and justifi catory. Theories of ‘excuse’ and ‘jus-

tifi cation’ primarily help to explain the legal development of defences, most falling into the 

former category. A relevant excuse will arise where D intended to commit an offence but 

only did so because of coercion (duress) or an incapacitating condition such as automatism 

or insanity. Such a defence negates MR. Justifi catory defences on the other hand amount to 

a denial of intention to commit an unlawful act. D’s actions will be considered justifi ed or 

morally right in the circumstances and thus no offence, such as where D infl icts harm in the 

course of using self-defence to prevent an attack. In general terms, actors are excused, but 

actions are justifi ed. Both types of defence, if successful, result in acquittal.

The only practical consequence of the distinction is that an accessory to an offence whose 

principal benefi ts from a justifi catory defence commits no crime. So, if D is an accessory to an 

assault infl icted by P in self-defence, both will have the benefi t of a justifi catory defence and 

neither will be convicted.

Theories of excuse and justifi cation are not generally adhered to by the courts and there is 

no general agreement on how to classify certain defences such as loss of control or duress 

of circumstances. For this reason, defences have been divided between these two chapters 

bearing in mind the more practical distinction of incapacity and general defences.

In addition to a specifi c defence, it is always open to D to admit that he committed the crime 

but did so accidentally or without MR. The latter will typically be an indication of a mistake. 

Either of these assertions amount to a denial of MR rather than a defence.

 8.1 Insanity
8.1.1 Introduction• 

8.1.2 The Relationship between Insanity, Automatism and Diminished Responsibility• 

8.1.3 Insanity at Trial• 

8.1.4 The Test for Insanity: The M’Naghten Rules• 

8.1.5 Burden of Proof• 

8.1.6 The Verdict and Disposal Provisions• 

8.1.7 Criticisms of Insanity• 

8.1.8 Reform• 

8.1.1  Introduction

Insanity provides a general defence to those suffering from a narrow range of mental disor-

ders who are so ill as to not know what they are doing at the time of the offence or who do 
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Insanity
not know that it is wrong. The defence offers protection to those suffering primarily from 

psychotic (ie delusional) or serious dissociative conditions (where D does not understand the 

consequences of his actions). Neurotic, emotional or volitional disorders are excluded (eg 

depression/anxiety/compulsive disorders). However, the defence is also somewhat surprising 

because although it excludes all but the most seriously mentally ill, it does, strangely, include 

defendants with common physical illnesses such as diabetes, sleepwalking and epilepsy.

The rationale of the defence is to protect mentally ill defendants from being unjustly pun-

ished. A defendant who does not know what he is doing or who does not know that it 

is wrong lacks voluntariness, legal responsibility and possibly MR. He should therefore be 

neither blamed nor punished. The mark of a fair and just legal system is one which respects 

autonomy, choice and responsibility. If the element of choice is undermined by mental inca-

pacity, legal responsibility should be excused.

Before the abolition of capital punishment by the Murder (Abolition of Death Penalty) Act 

1965, insanity was primarily used as a means of avoiding the death penalty following convic-

tion for murder. A successful plea of insanity led to a special verdict of ‘not guilty by reason 

of insanity’ (NGRI), as it still does, but it was accompanied by automatic and indefi nite hos-

pitalisation in a secure mental institution under the Criminal Procedure (Insanity) Act 1964. 

This mandatory order followed every successful fi nding of NGRI regardless of the offence, 

whether a petty theft or murder. Consequently, insanity was rarely used for anything other 

than the most serious crimes. Between 1975 and 1988 for example, there were only 49 

verdicts of NGRI in England and Wales, mostly for murder and serious non-fatal assaults. 

The Criminal Procedure (Insanity and Unfi tness to Plead) Act 1991 abolished mandatory and 

indefi nite detention for all crimes apart from murder. The disposal options for sentencing 

judges were expanded to include shorter periods of hospital detention, guardianship and 

supervision. This brought about an increase in use of the defence for the fi rst fi ve years after 

abolition. Between 1992 and 1996 insanity was successfully used in 44 cases. The corre-

sponding fi gures for 1997 and 2001 were 72. Further disposal options have been introduced 

by the Domestic Violence, Crime and Victims Act 2004. (R.D. Mackay, ‘More Fact(s) about 

the Insanity Defence’ [1999] Crim LR 715 and Mackay, Mitchell and Howe, ‘Yet More Facts 

about the Insanity Defence’ [2007] Crim LR 399.)

Insanity is relevant at three stages of the criminal process:

Mental condition rendering trial impractical:•  If D is in custody and too ill to stand trial 

because of mental illness or impairment, he may be detained in a hospital following reports 

from two medical practitioners provided the Home Secretary is satisfi ed that this is neces-

sary in the public interest (ss 47, 48 Mental Health Act 1983).

Fitness to plead: • D may be unfi t to plead guilt or innocence or to participate in the trial. 

The current test focuses on D’s ability to understand the proceedings, instruct a lawyer, 

plead to the indictment and understand the evidence: Pritchard (1836) 7 C & P 303. The 

emphasis is on intellectual ability but not decision-making capacity or ability to rationalise. 

One may be unfi t to plead even though not mentally disordered and, conversely, fi t to 

plead despite mental disorder. Any doubt about fi tness to understand the proceedings 

will result in a trial of the facts. If the court fi nds that D is under a disability a jury will be 

empanelled to hear evidence as to whether D did the act or made the omission charged 

(ie the AR of the offence). If the jury are not satisfi ed, they will acquit. If they are satisfi ed 

they do not convict but a disposal will be made by the court from a range of options, 

such as hospital orders with or without restriction, supervision/treatment orders or an 
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absolute discharge (s5 Criminal Procedure (Insanity) Act 1964 as amended by the Domestic 

Violence, Crime and Victims Act 2004). (For further details see the website.) In Law Com 

CP No 197 (2010) the Law Commission proposes a new test of unfi tness based on decision-

making capacity.

At trial:•  D may be fi t to plead but can raise insanity as a defence if he was insane at the 

time of the crime.

The defence is based on the much criticised M’Naghten Rules which have not changed since 

1843. The absence of reform is a source of repeated criticism.

8.1.2  The Relationship between Insanity, 
Automatism and Diminished Responsibility

Automatism

Before examining the case law on insanity, it is helpful to note that the defence is closely 

related to automatism. Both arise where D is in a mental state of automatism, meaning loss of 

voluntary control over one’s actions. Insanity is sometimes referred to as insane automatism 

and automatism as non-insane automatism. The more straightforward labels of insanity and 

automatism will be used in this book.

A successful plea of automatism negates voluntariness. Recall that this is a fundamental pre-

condition of any criminal act. Insanity, on the other hand, undermines either AR or MR. The 

distinction between the defences in terms of presentation is that insanity is due to an internal 

cause whilst the cause of automatism is external. The consequences of such a distinction can 

be radically different. A burden of proof is imposed on D under insanity whereas it remains 

on the prosecution in the case of automatism. Automatism is a complete defence whereas 

the technical verdict following a successful plea of insanity is NGRI but this can be followed 

by one of a range of hospitalisation or supervision orders.

Diminished responsibility

A plea of diminished responsibility relates to a lack of moral responsibility for a murder that D 

intended to commit whilst suffering from an abnormality of mental functioning. D will there-

fore have acted with MR. This partial defence only applies to murder and will, if successfully 

proved by D, result in a conviction of manslaughter. The defi nition of abnormality of mind (s2 

Homicide Act 1957) is wide enough to encompass insanity and other mental disorders.

8.1.3  Insanity at Trial

The defence will arise at trial where D wishes to assert insanity at the time of committing the 

criminal act. Note that many psychiatric disorders can be temporary or sporadic and there-

fore, D may be fi t to plead and participate in the trial, yet rely on insanity at an earlier point in 

time. Since the burden of proof is on D, he will need to submit psychiatric evidence from two 

or more registered practitioners, of whom at least one is psychiatrically qualifi ed. The judge 

decides whether the evidence is capable of supporting a plea of insanity and the jury decide, 

as an issue of fact, whether D was legally insane at the time of the crime.
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Insanity

To succeed in a plea, D must prove on a balance of probabilities that he was insane in accord-

ance with the M’Naghten Rules 1843.

8.1.4  The Test for Insanity: The M’Naghten Rules

M’Naghten’s Case ●  (1843) 10 CL & R 200; 8 ER 718

Daniel M’Naghten shot and killed the secretary to the Prime Minister, Sir Robert Peel, under 

a morbid delusion that he was being persecuted by the police on the instructions of the Tory 

Party. He was acquitted by reason of insanity. The ensuing public outrage led to the referral 

of a number of questions to the judges of the House of Lords whose answers have provided 

the legal test of insanity ever since.

In answer to the second question (what directions should be given to a jury regarding an 

insanity plea?) and the third question (as to D’s state of mind at the time of the act) Tindal 

CJ said this:

‘. . . we have to submit our opinion to be, that the jurors ought to be told in all cases that every 
man is to be presumed to be sane, and to possess a suffi  cient degree of reason to be respon-
sible for his crimes, until the contrary be proved to their satisfaction; and that to establish a 
defence on the ground of insanity, it must be clearly proved that, at the time of the committing 
of the act, the party accused was labouring under such a defect of reason, from disease of the 

‘. . . we have to submit our opinion to be, that the jurors ought to be told in all cases that every
man is to be presumed to be sane, and to possess a suffi  cient degree of reason to be respon-
sible for his crimes, until the contrary be proved to their satisfaction; and that to establish a
defence on the ground of insanity, it must be clearly proved that, at the time of the committing
of the act, the party accused was labouring under such a defect of reason, from disease of the

Insanity
A defence to
any crime

Automatism
A defence to
any crime

D.R.
Murder only

Voluntary
manslaughter

Derives from an
internal cause
‘Disease of the mind’

Disposal: from indefinite
detention to absolute
discharge

Discretionary life 
sentence to absolute
discharge

Derives from 
an external cause
eg: concussion

Derives from an
internal ‘Abnormality
of mind’

Burden on D Burden on P Burden on D

Verdict: NGRI Acquittal

Diagram 8.1 
Abnormality of 
mind
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mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that 
he did not know he was doing what was wrong . . . .’ (emphasis added.)

In answer to the fourth question (regarding the verdict) Tindal CJ continued:

‘. . . we think he must be considered in the same situation as to responsibility as if the facts 
with respect to which the delusion exists were real. For example, if under the infl uence of his 
delusion he supposes another man to be in the act of attempting to take away his life, and he 
kills that man, as he supposes, in self-defence, he would be exempt from punishment. If this 
delusion was that the deceased had infl icted a serious injury to his character and fortune, and 
he killed him in revenge for such supposed injury, he would be liable to punishment.’

The M’Naghten Rules therefore consist of three elements each of which needs to be proved 

by D on a balance of probabilities:

Disease of the mind.• 

Defect of reason.• 

 The two cognitive tests: D must not know the nature and quality of his actions or, if • 

he . . . does, he must not know that it is wrong.

Disease of the mind

The insanity defence is symbolic of the court’s role in protecting society from violence. To that 

end it has been decided that a disease of the mind need not necessarily arise from mental 

disorder. The disease must affect the mind not the brain. Several implications follow:

The faculties comprising ‘the mind’ are narrowly defi ned as the intellectual/cognitive facul-• 

ties of ‘reason, memory and understanding’.

This is far narrower than the four categories of mental disorder defi ned in the Mental • 

Health Act 1983: mental illness, severe mental impairment, mental impairment and psy-

chopathic disorder or by the Mental Health Act 2007: any disorder or disability of the mind. 

All are inclusive of emotional/developmental and volitional impulses.

A disease of the mind is an internal cause of involuntary action. If the cause is external, the • 

defence will be one of automatism and not insanity.

The following cases have classifi ed as a disease of the mind these non-psychiatric illnesses: 

Arteriosclerosis, epilepsy, diabetes, sleepwalking, pre-menstrual tension.

Arteriosclerosis

R v Kemp ●  [1957] 1 QB 399 BRISTOL ASSIZES

D was charged with causing grievous bodily harm to his wife having made a motiveless attack 

with a hammer during an episode of arteriosclerosis (where the oxygen supply is cut off due to a 

blood clot to the brain). D had argued that he was not suffering from a mental disease but a physi-

cal one which might in time cause degeneration of the brain but until it did, it should be regarded 

as a temporary interference with the brain. This argument was rejected by Lord Devlin:

‘The law is not concerned with the brain but with the mind, in sense that “mind” is ordinarily 
used, the mental faculties of reason, memory and understanding. If one read for “disease of 

mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that
he did not know he was doing what was wrong . . . .’ (emphasis added.)

‘. . . we think he must be considered in the same situation as to responsibility as if the facts
with respect to which the delusion exists were real. For example, if under the infl uence of his
delusion he supposes another man to be in the act of attempting to take away his life, and he
kills that man, as he supposes, in self-defence, he would be exempt from punishment. If this
delusion was that the deceased had infl icted a serious injury to his character and fortune, and
he killed him in revenge for such supposed injury, he would be liable to punishment.’

‘The law is not concerned with the brain but with the mind, in sense that “mind” is ordinarily
used, the mental faculties of reason, memory and understanding. If one read for “disease of 
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the mind” “disease of the brain”, it would follow that in many cases pleas of insanity would not 
be established because it could not be proved that the brain had been aff ected in any way, 
either by degeneration of the cells or in any other way. In my judgment the condition of the 
brain is irrelevant and so is the question of whether the condition of the mind is curable or incur-
able, transitory or permanent. There is no warranty for introducing those considerations into 
the defi nition in the M’Naghten Rules. Temporary insanity is suffi  cient to satisfy them. It does 
not matter whether it is incurable and permanent or not. . . . The primary thing that has to be 
looked for is the defect of reason. In my judgment, the words “from disease of the mind” are 
not to be construed as if they were put in for the purpose of distinguishing between diseases 
which have a mental origin and diseases which have a physical origin, a distinction which in 
1843 was probably little considered. They were put in for the purpose of limiting the eff ect of 
the words “defect of reason”. A defect of reason is by itself enough to make the act irrational 
and therefore normally to exclude responsibility in law. But the Rule was not intended to apply 
to defects of reason caused simply by brutish stupidity without rational power.’ Verdict: Guilty 
but insane.

Epilepsy

Bratty v AG for Northern Ireland ●  [1963] AC 386 HOUSE OF LORDS

D killed a girl whom he was driving in a car by taking off her stocking and strangling her with 

it. In his statement to the police he said that he had had ‘a terrible feeling’ and ‘a sort of black-

ness’ had come over him. Medical evidence at his trial for murder supported the view that 

he might have been suffering from psychomotor epilepsy. He pleaded automatism, lack of 

intent for murder and insanity. The judge refused to leave the fi rst two to the jury and D was 

convicted, the jury having rejected insanity. Most of the leading judgment of Lord Denning is 

concerned with automatism but, on insanity, he said the following:

‘The major mental diseases, which the doctors call psychoses, such as schizophrenia, are 
clearly diseases of the mind. . . . It seems to me that any mental disorder which has mani-
fested itself in violence and is prone to recur is a disease of the mind. At any rate it is the sort of 
disease for which a person should be detained in hospital rather than be given an unqualifi ed 
acquittal. . . .

I am clearly of the opinion that, if the act of George Bratty was an involuntary act, as the defence 
suggested, the evidence attributed it solely to a disease of the mind and the only defence open 
was the defence of insanity. There was no evidence of automatism apart from insanity. There 
was, therefore, no need for the judge to put it to the jury. And when the jury rejected the defence 
of insanity, they rejected the only defence disclosed by the evidence.’ (Emphasis added). 
Appeal dismissed.

The statement in bold type should be treated with some caution for insanity has been found 

to apply to a range of offences other than those of violence, although the latter are, by far, 

the most frequent. For instance, research recorded by R.D. Mackay in ‘More Fact(s) about the 

Insanity Defence’ [1999] Crim LR 715 revealed that between 1992 and 1996, the defence was 

accepted in relation to criminal damage, burglary/attempted burglary, affray and importa-

tion of drugs. Between 1975 and 1988 it was accepted in relation to burglary, deception and 

reckless driving (R.D. Mackay, ‘Fact and Fiction About the Insanity Defence’ [1990] Crim LR 

247). Nevertheless, the requirement of violence, although not recurrence, was confi rmed by 

the Court of Appeal in Burgess [1991] (‘Sleepwalking’, p 385).

the mind” “disease of the brain”, it would follow that in many cases pleas of insanity would not
be established because it could not be proved that the brain had been aff ected in any way,
either by degeneration of the cells or in any other way. In my judgment the condition of the
brain is irrelevant and so is the question of whether the condition of the mind is curable or incur-
able, transitory or permanent. There is no warranty for introducing those considerations into
the defi nition in the M’Naghten Rules. Temporary insanity is suffi  cient to satisfy them. It does
not matter whether it is incurable and permanent or not. . . . The primary thing that has to be
looked for is the defect of reason. In my judgment, the words “from disease of the mind” are
not to be construed as if they were put in for the purpose of distinguishing between diseases
which have a mental origin and diseases which have a physical origin, a distinction which in
1843 was probably little considered. They were put in for the purpose of limiting the eff ect of 
the words “defect of reason”. A defect of reason is by itself enough to make the act irrational
and therefore normally to exclude responsibility in law. But the Rule was not intended to apply
to defects of reason caused simply by brutish stupidity without rational power.’ Verdict: Guilty
but insane.

‘The major mental diseases, which the doctors call psychoses, such as schizophrenia, are
clearly diseases of the mind. . . . It seems to me that any mental disorder which has mani-
fested itself in violence and is prone to recur is a disease of the mind. At any rate it is the sort of 
disease for which a person should be detained in hospital rather than be given an unqualifi ed
acquittal. . . .

I am clearly of the opinion that, if the act of George Bratty was an involuntary act, as the defence
suggested, the evidence attributed it solely to a disease of the mind and the only defence open
was the defence of insanity. There was no evidence of automatism apart from insanity. There
was, therefore, no need for the judge to put it to the jury. And when the jury rejected the defence
of insanity, they rejected the only defence disclosed by the evidence.’ (Emphasis added).
Appeal dismissed.
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The evidence in Bratty that D was suffering from epilepsy was very weak and the jury had 

rejected it. In the next case, the evidence of epilepsy was more persuasive:

R v Sullivan ●  [1984] AC 156 HOUSE OF LORDS

D, aged 51 and a life-long sufferer of epilepsy, kicked an 80-year-old friend during one of 

his fi ts, and was charged with infl icting grievous bodily harm with intent under s18 Offences 

Against the Person Act 1861. Having no recollection of the attack, D pleaded automatism 

but the trial judge ruled that the defence was one of insanity due to a disease of the mind. D 

then pleaded guilty to assault occasioning actual bodily harm to avoid mandatory indefi nite 

detention in a mental hospital which would automatically follow a verdict of NGRI. He was 

convicted and appealed to the Court of Appeal which confi rmed the conviction. He then 

appealed to the House of Lords where Lord Diplock gave the leading judgment in which the 

Kemp defi nition of disease of the mind was approved:

‘I agree with what was said by Devlin J in R v Kemp, that “mind” in the M’Naghten Rules is 
used in the ordinary sense of the mental faculties of reason, memory and understanding. 
If the effect of a disease is to impair these faculties so severely as to have either of the 
consequences referred to in the latter part of the rules, it matters not whether the aetiology 
of the impairment is organic, as in epilepsy, or functional, or whether the impairment itself 
is permanent or is transient and intermittent, provided that it subsisted at the time of com-
mission of the act. The purpose of the legislation relating to the defence of insanity, ever 
since its origin in 1800, has been to protect society against recurrence of the dangerous 
conduct. . . .

My Lords, it is natural to feel reluctant to attach the label of insanity to a suff erer from psy-
chomotor epilepsy of the kind to which Mr. Sullivan was subject, even though the expression 
in the context of a special verdict of “not guilty by reason of insanity” is a technical one which 
includes a purely temporary and intermittent suspension of the mental faculties of reason, 
memory and understanding resulting from the occurrence of an epileptic fi t. But the label is 
contained in the current statute, it has appeared in the statute’s predecessors ever since 
1800. It does not lie within the power of the courts to alter it. Only Parliament can do that. It has 
done so twice; it could do so once again.’ Appeal dismissed.

NOTE

1.  The court confi rmed that the crucial distinction between the related defences of automa-

tism and insanity was the internal/external divide. Automatism only applies where the 

cause of involuntary action is external (Quick [1973] QB 910, ‘Self-induced Automatism 

is no Defence’, p 397). It is based on a lack of voluntariness, the act being committed in 

a state of unconsciousness, such as concussion, or as a result of a spasm or refl ex. If the 

cause is internal the relevant defence is insanity. It held that since epilepsy was due to an 

internal cause, it was a disease of the mind.

2.  The court viewed insanity as a social defence: one which protected the public from vio-

lence. But since Mr. Sullivan had pleaded guilty to a lesser crime and was subsequently 

sentenced to far less than indefi nite detention, the protection the court could offer to 

society in reality was somewhat illusory.

‘I agree with what was said by Devlin J in R v Kemp, that “mind” in the M’Naghten Rules is
used in the ordinary sense of the mental faculties of reason, memory and understanding.
If the effect of a disease is to impair these faculties so severely as to have either of the
consequences referred to in the latter part of the rules, it matters not whether the aetiology
of the impairment is organic, as in epilepsy, or functional, or whether the impairment itself 
is permanent or is transient and intermittent, provided that it subsisted at the time of com-
mission of the act. The purpose of the legislation relating to the defence of insanity, ever
since its origin in 1800, has been to protect society against recurrence of the dangerous
conduct. . . .

My Lords, it is natural to feel reluctant to attach the label of insanity to a suff erer from psy-
chomotor epilepsy of the kind to which Mr. Sullivan was subject, even though the expression
in the context of a special verdict of “not guilty by reason of insanity” is a technical one which
includes a purely temporary and intermittent suspension of the mental faculties of reason,
memory and understanding resulting from the occurrence of an epileptic fi t. But the label is
contained in the current statute, it has appeared in the statute’s predecessors ever since
1800. It does not lie within the power of the courts to alter it. Only Parliament can do that. It has
done so twice; it could do so once again.’ Appeal dismissed.
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R v Hennessy ●  (1989) 89 CR APP R 10 COURT OF APPEAL

D, a diabetic, was charged with taking a conveyance and driving away while disqualifi ed. He 

pleaded automatism for he had acted involuntarily, having forgotten to take his insulin due to 

stress, anxiety and depression following a failed relationship. Consequently, he was hypergly-

caemic (an excess of blood sugar and too little insulin). The trial judge ruled that his condition 

was the result of diabetes, an internal cause of involuntary action, and that his defence was 

insanity. To avoid being despatched for life to a mental institution in respect of such a minor 

transgression, Mr. Hennessy pleaded guilty and appealed on the grounds that his depression 

and relationship troubles were external factors overriding the effect of a lack of insulin.

Lord Lane CJ:

‘In our judgment, stress, anxiety and depression can no doubt be the result of the operation of 
external factors, but they are not, it seems to us, in themselves separately or together external 
factors of the kind capable in law of causing or contributing to a state of automatism. They con-
stitute a state of mind which is prone to recur. They lack the feature of novelty or accident which 
is the basis of the distinction drawn by Lord Diplock in R v Sullivan . . .’ Appeal dismissed.

Sleepwalking

R v Burgess ●  [1991] 2 ALL ER 769 COURT OF APPEAL

Burgess and his neighbour spent an evening at her fl at watching video tapes. She fell asleep 

but awoke when Burgess hit her over the head with the video recorder and a bottle and 

grasped her around the throat. As soon as she shouted he appeared to come to his senses 

and showed distress. He was charged with malicious wounding with intent contrary to s18 

Offences Against the Person Act 1861. He claimed to have been sleepwalking and pleaded 

automatism for which there was previous authority. Lord Denning in Bratty had classifi ed 

sleepwalking as a case of automatism:

‘An involuntary act . . . means an act done by the muscles, without any control by the mind, 
such as a spasm, a refl ex action or a convulsion, or an act done by a person who is not con-
scious of what he is doing, such as an act done whilst suff ering from concussion or whilst 
sleepwalking.’

Further, in Boshears (1961) The Times, 8 February, D was cleared of killing his wife during a 

‘night terror’ on the basis of automatism and in an unreported case of Lillienfi eld (1985) The 

Times, 17 October, a Crown Court had classifi ed sleepwalking as automatism. D was acquit-

ted of murder, despite the fact that he had stabbed his victim 20 times.

The prosecution in Burgess argued that D either knew what he was doing, and had therefore 

been intentional, or if he did not, he was insane. Faced with the prospect of indefi nite deten-

tion, Burgess changed his plea to guilty and appealed.

Lord Lane CJ:

‘The appellant plainly suff ered from a defect of reason from some sort of failure (for lack of a 
better term) of the mind causing him to act as he did without conscious motivation. . . .

‘In our judgment, stress, anxiety and depression can no doubt be the result of the operation of 
external factors, but they are not, it seems to us, in themselves separately or together external
factors of the kind capable in law of causing or contributing to a state of automatism. They con-
stitute a state of mind which is prone to recur. They lack the feature of novelty or accident which
is the basis of the distinction drawn by Lord Diplock in R v Sullivan . . .’ Appeal dismissed.

‘An involuntary act . . . means an act done by the muscles, without any control by the mind,
such as a spasm, a refl ex action or a convulsion, or an act done by a person who is not con-
scious of what he is doing, such as an act done whilst suff ering from concussion or whilst
sleepwalking.’

‘The appellant plainly suff ered from a defect of reason from some sort of failure (for lack of a
better term) of the mind causing him to act as he did without conscious motivation. . . .

thinking point 
8.1

Was Hennessy’s 

driving offence 

violent or likely to 

recur as required 

by Bratty?
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One can perhaps narrow the fi eld of inquiry further by eliminating what are sometimes called 
the “external factors” such as concussion caused by a blow on the head. There were no such 
factors here. Whatever the cause may have been, it was an “internal” cause. . . .’

[Lord Lane then approved of Lord Denning’s defi nition of disease of the mind with this 

qualifi cation:]

‘It seems to us that if there is a danger of recurrence that may be an added reason for catego-
rising the condition as a disease of the mind. On the other hand, the absence of the danger of 
recurrence is not a reason for saying that it cannot be a disease of the mind. . . .

There have been several occasions when during the course of judgments . . . sleepwalking has 
been used as a self-evident illustration of non-insane automatism. [Reference was made to 
Bratty and a Canadian case of R v Parks (1990) 56 CCC (3d) 449 where D successfully claimed 
automatism after having driven 23 km to the house of his wife’s parents and stabbed them 
whilst sleepwalking. He was acquitted of murder and attempted murder, this being confi rmed 
by the Canadian Supreme Court. Lord Lane then reviewed the expert medical evidence in the 
case which was to the eff ect that Burgess suff ered either from an internal sleep disorder or 
from an hysterical dissociative state, both of which were likely to recur.]

It seems to us that on this evidence the judge was right to conclude that this was an abnormality 
or disorder, albeit transitory, due to an internal factor, whether functional or organic, which had 
manifested itself in violence. It was a disorder or abnormality which might recur, though the pos-
sibility of it recurring in the form of serious violence was unlikely. . . .’ Appeal dismissed.

thinking point 8.2

If Burgess did not represent a continuing danger, why was it necessary to label him 

insane? Was this decision made on ‘legal principle’ or for reasons of ‘public protection’?

If D murders his father (V) whilst sleepwalking, having been provoked by V during the 

evening and having drunk an excessive amount of alcohol, should the cause of involuntary 

action be regarded as internal or external?

Contrary to English law, the Canadian Supreme Court has defi ned sleepwalking as automa-

tism. In Parks (1992) DLR (4th) 27 it was held that before sleepwalking could be defi ned as 

insanity there would have to be evidence of a link with D’s state of mind rather than with the 

normal condition of sleep [see facts above in Burgess]. It was said that the dichotomy between 

internal and external causes was blurred and unhelpful in this context. D suffered from a sleep 

disorder but MR was lost at the onset of sleep. Other Canadian cases have called for a more 

‘holistic approach’ to disease of the mind. This permits trial judges to consider other policy 

approaches such as whether the defendant represents a continuing danger to society or not.

Read this extract by W. Wilson, Dr. I. Ebrahim, Dr. P. Fenwick and R. Marks from ‘Violence, 

Sleepwalking and the Criminal Law: (2) The Legal Aspects’ [2005] Crim LR 615:

‘. . . sleepwalking is a common enough activity and sleepwalkers are known to be able to per-
form any number of activities while “unconscious”. The apparent consequence of Burgess is 
that activities which would, in a conscious person, result in criminal liability, will convert an 
otherwise normal person who performs them while sleepwalking into a person who is legally 
insane. This is diffi  cult to support on any ground, medical, legal or practical. It would mean that 
a sleepwalker who dropped a cup while making a cup of fantasy midnight tea, or who urinated 

One can perhaps narrow the fi eld of inquiry further by eliminating what are sometimes called
the “external factors” such as concussion caused by a blow on the head. There were no such
factors here. Whatever the cause may have been, it was an “internal” cause. . . .’

‘It seems to us that if there is a danger of recurrence that may be an added reason for catego-
rising the condition as a disease of the mind. On the other hand, the absence of the danger of 
recurrence is not a reason for saying that it cannot be a disease of the mind. . . .

There have been several occasions when during the course of judgments . . . sleepwalking has
been used as a self-evident illustration of non-insane automatism. [Reference was made to
Bratty and a Canadian case of R v Parks (1990) 56 CCC (3d) 449 where D successfully claimed
automatism after having driven 23 km to the house of his wife’s parents and stabbed them
whilst sleepwalking. He was acquitted of murder and attempted murder, this being confi rmed
by the Canadian Supreme Court. Lord Lane then reviewed the expert medical evidence in the
case which was to the eff ect that Burgess suff ered either from an internal sleep disorder or
from an hysterical dissociative state, both of which were likely to recur.]

It seems to us that on this evidence the judge was right to conclude that this was an abnormality
or disorder, albeit transitory, due to an internal factor, whether functional or organic, which had
manifested itself in violence. It was a disorder or abnormality which might recur, though the pos-
sibility of it recurring in the form of serious violence was unlikely. . . .’ Appeal dismissed.

thinking point 8.2

If Burgess did not represent a continuing danger, why was it necessary to label him

insane? Was this decision made on ‘legal principle’ or for reasons of ‘public protection’?

If D murders his father (V) whilst sleepwalking, having been provoked by V during the 

evening and having drunk an excessive amount of alcohol, should the cause of involuntary 

action be regarded as internal or external?

‘. . . sleepwalking is a common enough activity and sleepwalkers are known to be able to per-
form any number of activities while “unconscious”. The apparent consequence of Burgess is
that activities which would, in a conscious person, result in criminal liability, will convert an
otherwise normal person who performs them while sleepwalking into a person who is legally
insane. This is diffi  cult to support on any ground, medical, legal or practical. It would mean that
a sleepwalker who dropped a cup while making a cup of fantasy midnight tea, or who urinated
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in a hotel cupboard would be insane for the purpose of the law of criminal damage, a serious 
departure from the notion that the verdict of criminal courts communicates desert.’

Further, more recent English Crown Court cases have held that sleepwalking defendants 

are entitled to acquittals, presumably on the basis of automatism: Bilton (2005) Guardian, 

20 December, a rape case, and Davies (2006) The Times, 11 February, a sexual assault case. 

Perhaps this refl ects a concern to adhere to Article 5 ECHR where deprivation of liberty for 

persons of ‘unsound mind’ can only be justifi ed on medical grounds in respect of the men-

tally ill. However, the precedent of Burgess remains.

Stress and dissociative states
In Canadian law, a dissociative state of mind deriving from a psychological blow has been 

held to constitute a disease of the mind (Rabey [1980] SCR 513, 54 CCC (2d) 1). Rabey was an 

infatuated student who assaulted a girl by whom he had been rejected. The court held that 

the source of the disassociation was D’s internal psychology and emotional make-up which 

had caused him to over-react. Therefore, the ordinary stresses and strains of life are not exter-

nal but internal causes of involuntary action. This accords with the principles of English law.

But what of extraordinary stresses and strains? The Court of Appeal in Re T [1990] Crim LR 

256 stated that stress, anxiety and depression arising from an external cause may provide 

the basis of automatism. The young woman defendant had been raped the week before she 

committed a robbery whilst suffering from post-traumatic stress disorder.

Pre-menstrual tension
This has been recognised as insanity in one or two older cases although in contemporary 

cases is more likely to result in mitigation of sentence. See S. Edwards, ‘Mad, bad or pre-

menstrual?’ (1988) NLJ, 1 July, 456.

Most cases of insanity do not include common physical illness which, at most, account for 

only around 10 per cent of cases. Research shows that the most common diagnostic group is 

schizophrenia (around 50 per cent), the rest comprising acute or transient psychosis (approxi-

mately 6.9 per cent), hypomania (4.2 per cent), depressive/anxiety disorders (11.1 per cent), 

with drug induced psychosis, post-traumatic stress disorder, brain damage and other cases 

(collectively around 20 per cent). Therefore, for the most part, the defence is used appropri-

ately to secure psychiatric treatment for those with mental disorders. Nevertheless, it would 

surprise most people to learn that sleepwalkers, diabetics and epileptics risk being regarded 

by the law as insane. The reason for the law’s over-inclusiveness is one of social defence. 

Policy determines the boundary between automatism (offering a complete defence) and 

insanity (offering the courts a range of measures by which the freedom of dangerous men-

tally ill people can be restricted). It was held by the Divisional Court in DPP v H [1997] 1 WLR 

1406 that insanity does not apply to strict liability offences. (Statistics from R.D. Mackay, B.J. 

Mitchell and L. Howe, ‘Yet More Facts about the Insanity Defence’ [2006] Crim LR 399.)

thinking point 8.3

D commits a sexual assault on V whilst sleepwalking. He later claims to remember nothing 

about it. He suffers from anxiety due to a job-loss as well as relationship breakdown. Does 

he have defence?

in a hotel cupboard would be insane for the purpose of the law of criminal damage, a serious
departure from the notion that the verdict of criminal courts communicates desert.’

thinking point 8.3

D commits a sexual assault on V whilst sleepwalking. He later claims to remember nothing

about it. He suffers from anxiety due to a job-loss as well as relationship breakdown. Does 

he have defence?
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Defect of reason

The M’Naghten Rules require a defect of reason due to a disease of the mind.

The defect must affect the cognitive or intellectual faculties of memory, reason and under-

standing (Bratty). It is here that the law’s concern with the superfi cial aspects of mental dis-

order parts company with the far more complex classifi cations of contemporary psychiatry. 

The rules do not include defects of the emotions or will (unlike diminished responsibility).

As a concept, defect of reason is vague and could apply to many people who are simply 

forgetful or confused, but when put together with disease of the mind it clearly indicates 

something rather more serious:

A temporary period of absent-mindedness during diabetic depression is 
not a defect of reason

R v Clarke ●  [1972] 1 ALL ER 219 COURT OF APPEAL

D was diabetic and suffered various domestic problems. She was charged with theft for steal-

ing three items from a supermarket, having removed them from the basket and placed them 

in her shopping bag without paying for them at the check-out. Her defence was one of lack 

of intent to steal and that she had acted during a moment of absent-mindedness. There was 

medical evidence that she was suffering from diabetic depression. To avoid the verdict of ‘not 

guilty’ and mandatory, indefi nite hospitalisation, she had pleaded guilty and appealed:

Ackner J:

‘It may be that on the evidence in this case the assistant recorder was entitled to the view that 
the appellant suff ered from a disease of the mind but we express no concluded view on that. 
However, in our judgment the evidence fell very far short either of showing that she suff ered 
from a defect of reason or that the consequences of that defect in reason, if any, were that she 
was unable to know the nature and quality of the act she was doing. The M’Naghten rules relate 
to accused persons who by reason of a disease of the mind are deprived of the power of reason-
ing. They do not apply and never have applied to those who retain the power of reasoning but 
who in moments of confusion or absent-mindedness fail to use their powers to the full.’

The unsatisfactory nature of disease of the mind and defect of reason can be summarised 

as follows:

Lord Denning’s requirement of violence in respect of disease of the mind (• Bratty) is so 

wide as to include many people who involuntarily commit violent crimes but who are not 

mentally ill. It is therefore over-inclusive. Yet, insanity has also been considered applicable 

to non-violent crimes (Hennessy).

But the correlation by Lord Devlin (• Kemp) and Lord Diplock (Sullivan) between reason and 

the intellectual faculties of reason, memory and understanding means that defect of rea-

son is under-inclusive. It is only one type of mental disorder.

They both exclude those who suffer from emotional or volitional disorders.• 

Knowledge of nature and quality—the two cognitive tests

The scope of the defence is considerably narrowed by the following tests.

The M’Naghten Rules require D to be suffering from a defect of reason from a disease of the 

mind as not to know the nature and quality of what they are doing or, if they do, as not to 

‘It may be that on the evidence in this case the assistant recorder was entitled to the view that
the appellant suff ered from a disease of the mind but we express no concluded view on that.
However, in our judgment the evidence fell very far short either of showing that she suff ered
from a defect of reason or that the consequences of that defect in reason, if any, were that she
was unable to know the nature and quality of the act she was doing. The M’Naghten rules relate
to accused persons who by reason of a disease of the mind are deprived of the power of reason-
ing. They do not apply and never have applied to those who retain the power of reasoning but
who in moments of confusion or absent-mindedness fail to use their powers to the full.’
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know that it is wrong. These elements, being entirely dependent on knowledge, are referred 

to as the ‘two cognitive tests’.

Nature and quality of the act
D must not know the nature and quality of his act, or, in other words, must not know what he 

is doing in a physical sense. The courts do not look to the underlying cause of mental illness 

but to an absence of cognition/understanding.

D is under the delusion that he is killing a snake whereas the victim is, in fact, D’s partner. 

The test is satisfi ed and D has a defence to murder.

On the other hand, if D is delusional and thinks he is killing a partner but the victim is, in 

fact, the postman, D would fail the test because he would know that he was physically 

killing a person. However, should it be right that a major delusional disorder should fail 

to excuse D’s responsibility for the act? The test has the effect of distinguishing between 

delusions. Partial delusions are not included.

thinking point 8.4

Would D succeed under the nature/quality limb of the insanity test?

1.  D is under the delusion that God has told him to kill all prostitutes because they are evil. 

He kills six such young women.

2.  D kills his daughter under the delusion that he is acting under divine authority which is 

superior to the law of the land.

3. D pulls out her daughter’s teeth believing them to be possessed by the devil.

4.  D is paranoid and believes that all shop-keepers are spying on him. He kills a butcher (V) 

believing that his life is under threat when he sees V chopping meat.

5. D believes he is cutting down a tree whereas he is chopping a neighbour to pieces.

Knowledge that what they are doing is wrong
If D knows what he is doing, the insanity defence may still be proved by reference to the sec-

ond test: that he did not know it was wrong. In England, ‘wrong’ means legally as opposed to 

morally wrong. Therefore, if D, under a disease of the mind, commits a mercy killing, knowing 

that murder is a crime, he would fail the test even in the presence of a belief that the killing 

was morally excusable. On the other hand, if the test was one of moral wrongness, D would 

pass. By adhering to legal wrongness, far more people are excluded from the insanity defence. 

You would need to be extremely disturbed to not know that murder or another major offence 

was against the law.

R v Windle ●  [1952] 2 QB 826 COURT OF APPEAL

D was convicted of murdering his wife by giving her a fatal dose of 100 aspirin tablets. She 

was probably certifi ably insane and was obsessed with committing suicide. D was thought 

to be suffering from a form of communicated insanity known as folie à deux. It can arise 

when one is constantly caring for an insane person. It was D’s pre-occupation with his 

wife’s condition that led him to commit the murder. On his arrest he told the police that 

he supposed he would hang for it. His plea of insanity at the trial was rejected and he 

appealed.

D is under the delusion that he is killing a snake whereas the victim is, in fact, D’s partner. 

The test is satisfi ed and D has a defence to murder.

On the other hand, if D is delusional and thinks he is killing a partner but the victim is, in 

fact, the postman, D would fail the test because he would know that he was physically 

killing a person. However, should it be right that a major delusional disorder should fail 

to excuse D’s responsibility for the act? The test has the effect of distinguishing between 

delusions. Partial delusions are not included.

example

thinking point 8.4

Would D succeed under the nature/quality limb of the insanity test?

1.  D is under the delusion that God has told him to kill all prostitutes because they are evil. 

He kills six such young women.

2.  D kills his daughter under the delusion that he is acting under divine authority which is 

superior to the law of the land.

3. D pulls out her daughter’s teeth believing them to be possessed by the devil.

4.  D is paranoid and believes that all shop-keepers are spying on him. He kills a butcher (V) 

believing that his life is under threat when he sees V chopping meat.

5. D believes he is cutting down a tree whereas he is chopping a neighbour to pieces.
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Lord Goddard CJ:

‘The argument in this appeal really has been concerned with what is meant by the word 
‘wrong’. The evidence that was given on the issue of insanity was that of the doctor called 
by the appellant and that of the prison doctor who was called by the prosecution. Both doc-
tors expressed without hesitation the view that when the appellant was administering this 
poison to his wife he knew he was doing an act which the law forbade. I need not put it higher 
than that. It may well be that in the misery in which he had been living with this nagging and 
tiresome wife who constantly expressed the desire to commit suicide, he thought she was 
better out of the world than in it. . . . The question . . . in all these cases is one of responsibil-
ity. A man may be suff ering from a defect of reason, but, if he knows that what he is doing is 
wrong – and by ‘wrong’ is meant contrary to law – he is responsible.’ Appeal dismissed.

The narrow test was recently confi rmed in Johnson [2007] EWCA Crim 1978. Other com-

mon law jurisdictions have not followed the English example and apply a more fl exible test 

of moral wrongness. The two cognitive tests exclude from the insanity defence people who 

are conscious of what they are doing at the time of the offence but who cannot control the 

impulse to do it due to an emotional or volitional disorder.

The Butler Report (see Reform) commented that:

‘Knowledge of the law is hardly an appropriate test on which to base ascription of responsibil-
ity to the mentally disordered. It is a very narrow ground of exemption since even persons who 
are grossly disturbed generally know that murder and arson are crimes.’ (para. 18.8).

thinking point 8.5

If the test had been one of moral wrongness, or ordinary standards of wrongness, do you 

think Windle’s appeal would have been allowed?

If Windle were to be charged with murder on the same facts today, what defence would 

you advise him to use?

Research indicates that in practice the ‘wrongness limb’ is used more regularly in psychiatric 

reports than the ‘nature and quality’ limb. However, the narrow interpretation of ‘wrong 

according to law’ is not always followed in practice: R.D. Mackay, ‘More Fact(s) about the 

Insanity Defence’ [1999] Crim LR 715:

‘Perhaps the most interesting fi nding is in the way that the “wrongness” limb of M’Naghten 
continues to be interpreted by psychiatrists. In previous research it was remarked that “the 
general impression gained from reading the documentation in these cases was that the wrong-
ness issue was being treated in a liberal fashion by all concerned, rather than in the strict man-
ner regularly depicted by legal commentators”. Within the current research sample (44 cases) 
it was found that in 25 reports (18 cases) the psychiatrists specifi cally used the term that 
the defendant did not know that his act was “wrong”. However, it is safe to say the vast major-
ity of these reports made no reference to knowledge of legal wrongness. Rather in most of 
the case reports the “wrongness” limb was interpreted widely to cover whether the defendant 
thought his/her actions were morally justifi ed, and/or whether the actions were in perceived 
self-defence of themselves or others, in the sense of protecting their physical or spiritual well-
being. . . . In short, the overwhelming impression is that the question the majority of psychia-
trists are addressing is: if the delusion that the defendant was experiencing at the time of the 

‘The argument in this appeal really has been concerned with what is meant by the word
‘wrong’. The evidence that was given on the issue of insanity was that of the doctor called
by the appellant and that of the prison doctor who was called by the prosecution. Both doc-
tors expressed without hesitation the view that when the appellant was administering this
poison to his wife he knew he was doing an act which the law forbade. I need not put it higher
than that. It may well be that in the misery in which he had been living with this nagging and
tiresome wife who constantly expressed the desire to commit suicide, he thought she was
better out of the world than in it. . . . The question . . . in all these cases is one of responsibil-
ity. A man may be suff ering from a defect of reason, but, if he knows that what he is doing is
wrong – and by ‘wrong’ is meant contrary to law – he is responsible.’ Appeal dismissed.

‘Knowledge of the law is hardly an appropriate test on which to base ascription of responsibil-
ity to the mentally disordered. It is a very narrow ground of exemption since even persons who
are grossly disturbed generally know that murder and arson are crimes.’ (para. 18.8).

thinking point 8.5

If the test had been one of moral wrongness, or ordinary standards of wrongness, do you 

think Windle’s appeal would have been allowed?

If Windle were to be charged with murder on the same facts today, what defence would 

you advise him to use?

‘Perhaps the most interesting fi nding is in the way that the “wrongness” limb of M’Naghten
continues to be interpreted by psychiatrists. In previous research it was remarked that “the
general impression gained from reading the documentation in these cases was that the wrong-
ness issue was being treated in a liberal fashion by all concerned, rather than in the strict man-
ner regularly depicted by legal commentators”. Within the current research sample (44 cases)
it was found that in 25 reports (18 cases) the psychiatrists specifi cally used the term that
the defendant did not know that his act was “wrong”. However, it is safe to say the vast major-
ity of these reports made no reference to knowledge of legal wrongness. Rather in most of 
the case reports the “wrongness” limb was interpreted widely to cover whether the defendant
thought his/her actions were morally justifi ed, and/or whether the actions were in perceived
self-defence of themselves or others, in the sense of protecting their physical or spiritual well-
being. . . . In short, the overwhelming impression is that the question the majority of psychia-
trists are addressing is: if the delusion that the defendant was experiencing at the time of the
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off ence was in fact reality, then would the defendant’s actions be morally justifi ed?- rather 
than the narrow cognitive test of legal wrongness required by the M’Naghten rules.’

thinking point 8.6

Look at the examples in thinking point 8.4. Which of those might succeed under the 

alternative wrongness test?

For example, do they know whether:

They are committing a legal wrong? (as strictly required by the law) OR• 

Their actions would be justifi ed by the delusion (as seems to be the test in practice)?• 

8.1.5  Burden of Proof

In all criminal trials, the prosecution bear the legal burden of proving all elements of an 

offence (AR and MR) and disproving any defence beyond all reasonable doubt.

This is in accordance with the fundamental presumption of innocence. If MR cannot be 

proved, D is entitled to an acquittal.

However, the insanity defence transfers the burden of proof to D on a balance of prob-

abilities. This is because the M’Naghten Rules presume that everyone is sane. Therefore, that 

presumption must be disproved by D. Of course, this does not stop the prosecution from 

attempting to prove that D was not insane and knew perfectly well what he was doing.

As with unfi tness, D is required to produce written or oral evidence of insanity from two 

medical practitioners, one of whom is duly approved. If D succeeds, he will not be set free 

but will be subject to one of a range of orders (see ‘Disposal provisions’, p 392). If D fails to 

prove insanity, he will be convicted provided there is proof beyond reasonable doubt of the 

act/omission. Under the nature/quality test, the prosecution need only prove that D did the 

act or made the omission in question and do not have to prove MR (s2 Trial of Lunatics Act 

1883 and AG’s Reference (No 3 of 1998)[1999] 3 WLR 1994).

This is of course exceptional. D’s burden is more onerous than the burden on the prosecution 

and is subject to the criticism that if the prosecution have failed to prove MR, it should not also 

be necessary for D to prove its absence, especially when success results not in freedom but a 

potential prolonged or even indefi nite period of detention in hospital. There is a risk of injustice 

if D can lose his freedom without proof of all elements of the offence in the usual way. Either the 

judge or the prosecution may raise insanity where D puts his mental capacity in issue by introduc-

ing evidence of automatism or diminished responsibility. Here the burden of proof will be borne 

by the prosecution beyond all reasonable doubt (s6 Criminal Procedure (Insanity) Act 1964). It is 

now clear, however, that it will only be in exceptional cases that a judge can leave insanity to the 

jury against D’s wishes such as in murder cases: R v Thomas (Sharon) [1994] Crim LR 314.

The justifi cation for reversing the burden of proof is that defendants who wish to raise insan-

ity are best placed to prove it. Prosecutors would fi nd proving or disproving the defence too 

diffi cult. This remains a contentious issue however since the same argument might also apply 

to self-defence, automatism or intoxication. It is thought that the reversal of the burden is an 

historical anomaly, stemming from a time when the distinction between legal and evidential 

burdens of proof was less certain and when most defences had to be proved by defendants. 

off ence was in fact reality, then would the defendant’s actions be morally justifi ed?- rather
than the narrow cognitive test of legal wrongness required by the M’Naghten rules.’

thinking point 8.6

Look at the examples in thinking point 8.4. Which of those might succeed under the

alternative wrongness test?

For example, do they know whether:

They are committing a legal wrong? (as strictly required by the law) OR•

Their actions would be justifi ed by the delusion (as seems to be the test in practice)?•
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It is doubtful whether any special rules were ever intended to be established for insanity, yet 

they have endured since the Victorian era.

The Law Commission recommend that either prosecution or defence should be able to prove 

the defence.

8.1.6  The Verdict and Disposal Provisions

Verdict

By virtue of s2 Trial of Lunatics Act 1883, a successful plea of insanity will amount to the 

special verdict that at the date of the act or omission charged, D was ‘not guilty by reason of 

insanity’ (NGRI).

Disposal provisions

Before 1991, under the Criminal Procedure (Insanity) Act 1964, indefi nite detention was man-

datory following all special verdicts regardless of the crime and it was commonly perceived 

as the equivalent of a life sentence. It was a little known fact, however, that some acquittees 

were sent to local hospitals and released after a few months. Even some who had been sent 

to special units were only detained for a few years (R.D. MacKay, ‘Fact and Fiction About 

the Insanity Defence’ [1990] Crim LR 247). The Criminal Procedure (Insanity and Unfi tness to 

Plead) Act 1991 abolished mandatory detention for all crimes other than murder.

Now, s24 Domestic Violence, Crime and Victims Act 2004 has amended the 1964 Act to 

provide that indefi nite detention following murder will only be mandatory where D’s mental 

health is such that the court can make a hospital order within the terms of s27 of the Mental 

Health Act 1983, as for unfi tness. Otherwise, the courts have greater fl exibility for all cases 

(Home Offi ce Circular, 24/2005, para 12).

The following powers exist to deal with persons not guilty by reason of insanity or unfi t to plead:

a hospital order with or without a restriction order;• 

a supervision and treatment order; or• 

an order for an absolute discharge.• 

These options now give sentencers the power to order a much wider and more appropriate 

range of hospital and community-based disposals.

8.1.7  Criticisms of Insanity

Many of the criticisms of the M’Naghten Rules have already been noted. They can be sum-

marised as follows:

In 1953, the Royal Commission on Capital Punishment described the M’Naghten Rules as a. 

obsolete and misleading and the superfi ciality of ‘disease of the mind’ as outdated and inaccu-

rate. Certainly, the label ‘insanity’ is outdated and a potential disincentive to those who might 

otherwise plead the defence. The defi nition of disease of the mind is so wide as to include 

epileptics, sleepwalkers and diabetics. Proposed reform would not abandon this category.

However, the test of defect of reason under the two cognitive tests is, by contrast, too b. 

narrow and excludes those who know what they do but who cannot help themselves. A 
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lack of reason is only one cause of mental illness. The result is that a person suffering non-

legally insane mental disorder is more likely to be convicted of a crime, sent to prison and 

fail to receive necessary psychiatric treatment. The rules therefore fail to offer a safety net 

to some of the most disturbed offenders.

The distinction between insanity and automatism is a very fi ne, yet rather blunt, deter-c. 

mination of whether the cause of involuntary action is internal (a disease of the mind) or 

external (automatism). Diabetics can be classifi ed as one or the other depending on the 

presence of an external factor such as medication.

Psychiatric medicine no longer defi nes mental disorder in terms of insanity. A psychiatrist d. 

would say that a person may understand what he was doing and yet be mentally ill. A law-

yer, on the other hand, would say that a person who is partially rational is not completely 

insane and must be held accountable. Psychiatrists tend to excuse people for not being 

completely ‘normal’ whereas the courts hold people to account because they are not com-

pletely ‘mad’. The M’Naghten Rules, based upon a legal rather than a medical defi nition of 

insanity, prevail. This reinforces the rationale of insanity as a social defence.

As with diminished responsibility, confl icting expert evidence can be submitted to the e. 

court on behalf of either prosecution or defence. The question of whether or not a 

defendant is legally insane is then determined by medically unqualifi ed jurors who are left 

to choose between the experts.

A fi nding of insanity can be avoided by a defendant changing his plea to guilty, thus cir-f. 

cumventing both justice and social protection. Until recent legislative reforms, the infl ex-

ible automatic indefi nite detention was also a negative feature of the defence.

In terms of the width of disease of the mind and the reversal of the burden of proof, the g. 

rules potentially confl ict with Articles 5 and 6 ECHR.

Article 5: The right to liberty

The M’Naghten Rules have been criticised as being contrary to Article 5 ECHR which states 

that everyone has the right to liberty and security and that no-one shall be deprived of his 

liberty save in prescribed cases and in accordance with a procedure prescribed by law. One 

of the prescribed cases in Article 5(1)(e) refers to detention of persons of unsound mind. 

Winterwerp v Netherlands (1979) 2 EHRR 387 stated that whether someone was of unsound 

mind was a matter of objective medical expertise and that detention is unlawful unless the 

mental disorder warrants compulsory hospitalisation. Therefore, the detention of diabetics, 

sleepwalkers or epileptics is contrary to this provision. This criticism was even more potent 

before 2004, where indefi nite detention was mandatory for all murder cases under the 1964 

Act and prompted the following observations by P. Sutherland & C. Gearty, ‘Insanity and the 

ECHR’ [1992] Crim LR 418:

‘While it remains open for the prosecution to force the defence of insanity upon defend-
ants falling within the outmoded M’Naghten Rules, eventually one of our sleep-walking, 
epileptic or diabetic “insane” charged with murder will find him- or herself facing manda-
tory commitment, notwithstanding the 1991 Act. If so, the chance of an application to 
Strasbourg would present itself. An adverse judgment by the European Court may eventu-
ally be the final straw that compels the government to rid itself and us of the M’Naghten 
Rules.’

‘While it remains open for the prosecution to force the defence of insanity upon defend-
ants falling within the outmoded M’Naghten Rules, eventually one of our sleep-walking,
epileptic or diabetic “insane” charged with murder will find him- or herself facing manda-
tory commitment, notwithstanding the 1991 Act. If so, the chance of an application to
Strasbourg would present itself. An adverse judgment by the European Court may eventu-
ally be the final straw that compels the government to rid itself and us of the M’Naghten
Rules.’
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Article 6: The right to a fair trial

The M’Naghten Rules are contrary to the presumption of innocence, guaranteed by Article 

6 ECHR, to the extent that the burden of proof is reversed whereas, under normal circum-

stances, D would only need to raise a reasonable doubt about his guilt.

Since the prosecution are not required to prove MR in insanity cases the criticism arises that 

if D fails to prove insanity, yet the prosecution prove the act/omission, D can be convicted 

despite the presence of reasonable doubt concerning MR. Until the Criminal Appeal Act 1968 

no appeal was possible to the Court of Appeal or House of Lords because the special verdict 

was one of ‘not guilty’. This has now been rectifi ed but the potential for breach of Article 6 

guaranteeing the right to a fair trial remains.

The criticisms can be answered to some extent by pointing to the role of insanity as a social 

defence so that it affords protection to society not only to those who need help (even sleep-

walkers can be referred to sleep-clinics) but from violent and dangerous individuals who need 

treatment or supervision.

8.1.8  Reform

The rules have not been reformed since they were formulated in 1843. This is despite strong 

criticism by the Royal Commission on Capital Punishment 1949–1953 (Cmd 8932), the Butler 

Committee 1975 and by a welter of academic literature.

The Law Commission Draft Criminal Code proposes a new verdict of ‘mental disorder’ in line 

with the Butler recommendations. The terms ‘insanity’ and ‘disease of the mind’ are replaced 

by modern terminology. Clause 34 refers to ‘mental disorder’, ‘mental illness’ and ‘severe 

mental handicap’, thus including many more people with mental disability than under the 

current rules (subject to the exception of uncontrollable impulse). Such defendants will be 

entitled to a ‘mental disorder’ verdict.

Under clause 35, D would be entitled to a verdict of ‘not guilty by virtue of mental disorder’ 

if the offence was committed with MR but D was suffering from severe mental illness or 

severe mental handicap. The prosecution would be entitled to prove that the offence was 

not caused by the illness.

Under clause 36, D would be entitled to a mental disorder verdict if he did not know what he 

was doing and thus lacked MR and AR:

A mental disorder verdict shall be returned if –

(a) D is acquitted of an off ence only because, by reason of evidence of mental disorder or a 
combination of mental disorder and intoxication, it is found that he acted or may have acted in 
a state of automatism, or with the fault required for the off ence, or believing that an exempting 
circumstance existed; and

(b) it is proved on the balance of probabilities (whether by the prosecution or by the defend-
ant) that he was suffering from mental disorder at the time of the act.

A range of disposal orders would be available. The verdict would surprisingly extend to epi-

leptics, diabetics or sleepwalkers acting in a state of automatism.

A mental disorder verdict shall be returned if –

(a) D is acquitted of an off ence only because, by reason of evidence of mental disorder or a
combination of mental disorder and intoxication, it is found that he acted or may have acted in
a state of automatism, or with the fault required for the off ence, or believing that an exempting
circumstance existed; and

(b) it is proved on the balance of probabilities (whether by the prosecution or by the defend-
ant) that he was suffering from mental disorder at the time of the act.
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 8.2 Automatism
8.2.1 Introduction• 

8.2.2 Defi nition• 

8.2.3 Burden of Proof• 

8.2.4 External Causes of Involuntary Action• 

8.2.5 Self-induced Automatism is no Defence• 

8.2.6 Automatism Requires Total Destruction of Voluntary Control/Consciousness in • 

Driving Cases

8.2.7 Criticisms of the Defence• 

8.2.8 Reform• 

8.2.1  Introduction

There is a very fi ne line between insanity and automatism and many of the insanity cases 

already examined have involved a search for the distinction. Both insanity (insane automa-

tism) and automatism (non-insane automatism) amount to a plea of lack of voluntary action. 

However, whereas a successful plea of insanity leads to a conditional acquittal of NGRI fol-

lowed by an order for hospitalisation or supervision, automatism leads to an unconditional 

acquittal. Automatism can be pleaded in relation to any crime.

8.2.2  Defi nition

Automatism is a claim that D’s actions at the time of the offence were involuntary in the sense 

of not being controlled by the brain. The link between mind and behaviour was absent. Lord 

Denning in Bratty [1963] AC 386 described automatism as:

‘An involuntary act . . . means an act done by the muscles, without any control by the mind, 
such as a spasm, a refl ex action or a convulsion, or an act done by a person who is not con-
scious of what he is doing, such as an act done whilst suff ering from concussion or whilst 
sleepwalking.’

Implicit in this statement is the idea that D becomes an automaton if his actions are either 

uncontrollable and spontaneous or more purposeful but unconscious. This reinforces the 

fundamental principle of criminal liability that conviction and punishment are only justifi ed 

where D voluntarily chooses to do wrong. Otherwise, the AR of a crime is not satisfi ed.

It is now clear that the source of involuntary action must be external whereas insanity is 

based upon an internal disease resulting in violent or otherwise unpredictable behaviour. The 

internal/external divide is fundamental. Recall that the reference by Lord Denning to sleep-

walking must now be ignored for the House of Lords held in Burgess [1991] that this would 

be a case of insanity arising from an internal disease of the mind. Therefore, if D kills during a 

‘night terror’, a condition suffered by approximately 2 per cent of the population, the correct 

defence is one of insanity.

‘An involuntary act . . . means an act done by the muscles, without any control by the mind,
such as a spasm, a refl ex action or a convulsion, or an act done by a person who is not con-
scious of what he is doing, such as an act done whilst suff ering from concussion or whilst
sleepwalking.’
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8.2.3  Burden of Proof

Besides the verdict, there is one other consequence of the distinction: where D pleads 

automatism, the legal burden of proof remains with the prosecution. But D has an evidential 

burden to discharge and must adduce medical evidence that his actions were involuntary so 

as to cast reasonable doubt on the prosecution case that D acted voluntarily. The evidence 

will need to show that D acted as an automaton, independently of his will, without the 

assistance of the mind. It is insuffi cient for D to plead that he simply ‘blacked out’ without 

further medical evidence. A blackout will be seen as ‘one of the fi rst refuges of a guilty 

conscience and a popular excuse’ (Stable J in Cooper v McKenna, ex p Cooper [1960] Qd R 

406, at 419).

By contrast, the legal burden of proving insanity lies with D on a balance of probabilities.

8.2.4  External Causes of Involuntary Action

The internal/external distinction assists a court to identify mental abnormalities which are 

part of a person’s identity and which therefore are likely to lead to recurrence (insanity) as 

opposed to abnormalities which happen by chance (automatism). Here are some examples of 

automatism where D is conscious yet cannot physically control his actions:

sneezing, spasm, refl ex action, eg • Hill v Baxter [1958] 1 All ER 193 where a driver was 

acquitted of dangerous driving when he was attacked by a swarm of bees thus prohibit-

ing any directional control over his car whilst the movements of his arms and legs were 

controlled by the bees.

Examples where D is unconscious and unaware of his actions:

concussion from a blow to the head, head injuries, hypnosis or anaesthetic drugs, medica-• 

tion, post-traumatic stress disorder/dissociative condition following an extraordinary event 

such as rape (Re T [1990] Crim LR 256—see ‘Insanity’, p 387).

The fullest analysis of automatism was given by the House of Lords in Bratty.

Bratty v AG for Northern Ireland ●  [1963] 3 ALL ER 523 HOUSE OF LORDS

(D had killed a female passenger in his car by taking off her stocking and strangling her with 

it. He claimed to have had an epileptic fi t and pleaded automatism and insanity.)

Lord Denning stated that the category of involuntary acts will be very rare. Although a volun-

tary act is essential to liability, not every act that might ordinarily be described as involuntary 

would be regarded as legally involuntary:

‘[So also] it seems to me that a man’s act is presumed to be a voluntary act unless there is evi-
dence from which it can reasonably be inferred that it was involuntary. . . . The necessity of laying 
this proper foundation is on the defence: and if it is not so laid, the defence of automatism need not 
be left to the jury, any more than the defence of drunkenness . . . or self-defence . . . need be.

What, then, is a proper foundation? The presumption of mental capacity of which I have spo-
ken is a provisional presumption only. It does not put the legal burden on the defence in the 

‘[So also] it seems to me that a man’s act is presumed to be a voluntary act unless there is evi-
dence from which it can reasonably be inferred that it was involuntary. . . . The necessity of laying
this proper foundation is on the defence: and if it is not so laid, the defence of automatism need not
be left to the jury, any more than the defence of drunkenness . . . or self-defence . . . need be.

What, then, is a proper foundation? The presumption of mental capacity of which I have spo-
ken is a provisional presumption only. It does not put the legal burden on the defence in the
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same way as the presumption of sanity does. It leaves the legal burden on the prosecution, 
but nevertheless, until it is displaced, it enables the prosecution to discharge the ultimate 
burden of proving that the act was voluntary. Not because the presumption is evidence itself, 
but because it takes the place of evidence.

In order to displace the presumption of mental capacity, the defence must give suffi  cient 
evidence from which it may reasonably be inferred that the act was involuntary. The evi-
dence of the man himself will rarely be suffi  cient unless it is supported by medical evidence 
which points to the cause of the mental incapacity. It is not suffi  cient for a man to say ‘I had 
a black-out’: for ‘black out’. . . is one of the fi rst refuges of a guilty conscience, and a popular 
excuse. . . . Once a proper foundation is thus laid for automatism, the matter becomes at large 
and must be left to the jury. . . . There was [in the present case] no evidence of automatism 
apart from insanity. There was therefore no need for the judge to put it to the jury.’ Appeal 
dismissed.

In his judgment, Lord Denning cited one case of automatism: Charlson [1955] 1 All ER 859 

where D, a devoted father suffering from a cerebral tumour, hit his 10-year-old son on the 

head with a hammer and threw him in the river, injuring him. Automatism was accepted 

since D would have had no control over his actions at all. If this case were to come before 

the courts today, it would be regarded as one of insanity for it is irreconcilable with Kemp 

(‘Arteriosclerosis’, p 382).

The internal/external divide is regarded with scepticism by the medical profession. Read this 

extract from ‘Violence, Sleepwalking and the Criminal Law: (1) The Medical Aspects’ by Dr. I. 

Ebrahim, W. Wilson, R. Marks, K. Peacock and Dr. P. Fenwick [2005] Crim LR 601:

‘Problems arise with the legal insistence on dividing automatisms into two categories, 
sane . . . and insane. . . . These categories are “lawyer speak” and make little medical sense.

At the limit it should be easy, medically, to distinguish these two categories. And at the limit it 
is. For example, an attack by a swarm of bees resulting in a refl ex turning of the steering wheel 
of a car is easy to see as a sane automatism. An epileptic fi t arising from a damaged brain and 
leading to a violent killing is clearly an insane automatism. But between these two extremes 
the medical and legal grounds do not coalesce happily.

From a medical point of view any abnormality of brain function, which has led to a disorder of 
behaviour, will usually contain components of both sane and insane automatism. For exam-
ple, the blow to the head (external) only produces the automatism because it disrupts the 
functioning of the neurones in the brain (internal). . . . Neither does the categorisation take 
into account the severity of the off ence. A severe and prolonged attack in a confusional state 
following a head injury is a sane automatism; walking naked through a crowded hotel bar in a 
sleepwalking episode is insanity.’

8.2.5  Self-induced Automatism is no Defence

Given that the outcome of a successful plea of automatism is a complete acquittal, the courts 

are naturally concerned to confi ne it within strict limits so as to avoid releasing on to the streets 

potentially violent people. Therefore, if D has been at fault in inducing a state of automatism, 

the defence will fail. He will not lack complete legal or moral responsibility for his actions.

same way as the presumption of sanity does. It leaves the legal burden on the prosecution,
but nevertheless, until it is displaced, it enables the prosecution to discharge the ultimate
burden of proving that the act was voluntary. Not because the presumption is evidence itself,
but because it takes the place of evidence.

In order to displace the presumption of mental capacity, the defence must give suffi  cient
evidence from which it may reasonably be inferred that the act was involuntary. The evi-
dence of the man himself will rarely be suffi  cient unless it is supported by medical evidence
which points to the cause of the mental incapacity. It is not suffi  cient for a man to say ‘I had
a black-out’: for ‘black out’. . . is one of the fi rst refuges of a guilty conscience, and a popular
excuse. . . . Once a proper foundation is thus laid for automatism, the matter becomes at large
and must be left to the jury. . . . There was [in the present case] no evidence of automatism
apart from insanity. There was therefore no need for the judge to put it to the jury.’ Appeal
dismissed.

‘Problems arise with the legal insistence on dividing automatisms into two categories,
sane . . . and insane. . . . These categories are “lawyer speak” and make little medical sense.

At the limit it should be easy, medically, to distinguish these two categories. And at the limit it
is. For example, an attack by a swarm of bees resulting in a refl ex turning of the steering wheel
of a car is easy to see as a sane automatism. An epileptic fi t arising from a damaged brain and
leading to a violent killing is clearly an insane automatism. But between these two extremes
the medical and legal grounds do not coalesce happily.

From a medical point of view any abnormality of brain function, which has led to a disorder of 
behaviour, will usually contain components of both sane and insane automatism. For exam-
ple, the blow to the head (external) only produces the automatism because it disrupts the
functioning of the neurones in the brain (internal). . . . Neither does the categorisation take
into account the severity of the off ence. A severe and prolonged attack in a confusional state
following a head injury is a sane automatism; walking naked through a crowded hotel bar in a
sleepwalking episode is insanity.’
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The clearest example of this principle is the case of Kay v Butterworth (1945) 173 LT 191 

where D fell asleep at the wheel of his car after working a night-shift and knocked down a 

fi le of marching soldiers. He was convicted of careless and dangerous driving, his defence 

of automatism having failed on the basis that, although lacking in control of his actions, he 

ought not to have been driving in that condition.

This principle was affi rmed by the Court of Appeal in the next case, which is the leading 

authority on the internal/external divide. It concerns a D with diabetes and, to understand the 

judgment, you need to be aware of the following:

Diabetes

Diabetes occurs when the cells of the pancreas stop producing suffi cient insulin to regulate 

the metabolism of sugar into the body.

An insulin-dependent diabetic must take daily injections of insulin to ensure that the 

blood-sugar level does not become too high. This must be balanced by the regular eating 

of carbohydrates to balance the insulin.

Hyperglycaemia

A diabetic who fails to take any insulin, or whose diabetes is undiagnosed, will become 

hyperglycaemic (excessive blood sugar). This slowly leads to confusion and ultimately coma 

(Hennessy [1989] 2 All ER 9, ‘Diabetes’, p 385). The disease is regarded as the underlying 

cause of involuntary action: insanity.

Hypoglycaemia

A diabetic who takes insulin but who then fails to eat or who consumes alcohol will become 

hypoglycaemic (excessive insulin) leading to rapid confusion and sometimes aggression. 

The external factor of insulin is regarded as the cause of involuntary action: automatism.

• Hyperglycaemia = insanity (NGRI)

• Hypoglycaemia = automatism (complete acquittal)

Does it strike you as illogical that the presence or absence of insulin for a diabetic defend-

ant should lead to such dramatically different outcomes?

You further need to understand that for the purposes of self-induced automatism or voluntary 

(self-induced) intoxication, the law distinguishes between offences in the following way:

A crime of specifi c intent = MR is defi ned as intention alone, eg:

murder (intent to kill or cause GBH)• 

grievous bodily harm with intent contrary to s18 Offences Against the Person Act 1861 • 

(OAPA)

burglary and robbery.• 

A crime of basic intent= MR is defi ned as intention, recklessness, negligence/ offences 

of strict liability, eg:

assault, battery• 

assault occasioning actual bodily harm contrary to s47 Offences Against the Person Act • 

1861 (OAPA)

malicious wounding or infl iction of grievous bodily harm contrary to s20 OAPA 1861.• 
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R v Quick & Paddison ●  [1973] 3 ALL ER 347 COURT OF APPEAL

P and Q, both mental health nurses, had been convicted of assault occasioning actual bodily 

harm upon a paraplegic mentally ill patient at a hospital. Q had been diabetic since childhood 

and had taken his insulin on the day in question. He had had a small breakfast but no lunch. 

Before the assault he had drunk some whiskey and a quarter of a bottle of rum. He had no 

recollection of the assault and pleaded not guilty on the basis of automatism and hypogly-

caemia. The trial judge ruled that Q’s condition was due to the disease of diabetes, an internal 

disease of the mind and thus insanity. Q changed his plea to guilty and appealed. P was found 

guilty of abetting Q. The Court of Appeal held that the cause of Q’s involuntary action was 

not his underlying diabetes but the insulin, an external factor.

Lawton LJ:

‘Our task has been to decide what the law means now by the words ‘disease of the mind’. In our 
judgment the fundamental concept is of a malfunctioning of the mind caused by disease. A mal-
functioning of the mind of transitory eff ect caused by the application to the body of some external 
factor such as violence, drugs, including anaesthetics, alcohol and hypnotic infl uences cannot 
fairly be said to be due to disease. Such malfunctioning, unlike that caused by a defect of rea-
son from disease of the mind, will not always relieve an accused from criminal responsibility. A 
self-induced incapacity will not excuse nor will one which could have been reasonably foreseen as 
a result of either doing, or omitting to do something, as for example, taking alcohol against medical 
advice after using certain prescribed drugs, or failing to have regular meals whilst taking insulin. 
From time to time diffi  cult borderline cases are likely to arise. When they do, the test suggested by 
the New Zealand Court of Appeal in Cottle is likely to give the correct result, viz can this mental condi-
tion be fairly regarded as amounting to or producing a defect of reason from disease of the mind?

In this case Quick’s alleged mental condition, if it ever existed, was not caused by his diabetes 
but by his use of the insulin prescribed by his doctor. Such malfunctioning of his mind as there 
was, was caused by an external factor and not by a bodily disorder in the nature of a disease 
which disturbed the working of his mind. It follows in our judgment that Quick was entitled to 
have his defence of automatism left to the jury and that Bridge J’s ruling as to the eff ect of the 
medical evidence called by him was wrong. Had the defence of automatism been left to the 
jury, a number of questions of fact would have had to be answered.

If he was in a confused mental condition, was it due to a hypoglycaemic episode or to too much 
alcohol? If the former, to what extent had he brought about his condition by not following 
his doctor’s instructions about taking regular meals? Did he know that he was getting into a 
hypoglycaemic episode? If Yes, why did he not use the antidote of eating a lump of sugar as he 
had been advised to do? On the evidence which was before the jury Quick might have had dif-
fi culty in answering these questions in a manner which would have relieved him of responsibil-
ity for his acts. We cannot say, however, with the requisite degree of confi dence, that the jury 
would have convicted him. It follows that his conviction must be quashed on the ground that the 
verdict was unsatisfactory.’ Appeals allowed.

NOTE

1.  The relevance of an external factor causing a transitory malfunctioning of the mind will be 

classifi ed as automatism rather than as a disease of the mind.

2.  But, a self-induced incapacity will not excuse nor one which could have been reasonably 

foreseen by D. This would be recklessness.

‘Our task has been to decide what the law means now by the words ‘disease of the mind’. In our
judgment the fundamental concept is of a malfunctioning of the mind caused by disease. A mal-
functioning of the mind of transitory eff ect caused by the application to the body of some external
factor such as violence, drugs, including anaesthetics, alcohol and hypnotic infl uences cannot
fairly be said to be due to disease. Such malfunctioning, unlike that caused by a defect of rea-
son from disease of the mind, will not always relieve an accused from criminal responsibility. A
self-induced incapacity will not excuse nor will one which could have been reasonably foreseen as
a result of either doing, or omitting to do something, as for example, taking alcohol against medical
advice after using certain prescribed drugs, or failing to have regular meals whilst taking insulin.
From time to time diffi  cult borderline cases are likely to arise. When they do, the test suggested by
the New Zealand Court of Appeal in Cottle is likely to give the correct result, viz can this mental condi-
tion be fairly regarded as amounting to or producing a defect of reason from disease of the mind?

In this case Quick’s alleged mental condition, if it ever existed, was not caused by his diabetes
but by his use of the insulin prescribed by his doctor. Such malfunctioning of his mind as there
was, was caused by an external factor and not by a bodily disorder in the nature of a disease
which disturbed the working of his mind. It follows in our judgment that Quick was entitled to
have his defence of automatism left to the jury and that Bridge J’s ruling as to the eff ect of the
medical evidence called by him was wrong. Had the defence of automatism been left to the
jury, a number of questions of fact would have had to be answered.

If he was in a confused mental condition, was it due to a hypoglycaemic episode or to too much
alcohol? If the former, to what extent had he brought about his condition by not following
his doctor’s instructions about taking regular meals? Did he know that he was getting into a
hypoglycaemic episode? If Yes, why did he not use the antidote of eating a lump of sugar as he
had been advised to do? On the evidence which was before the jury Quick might have had dif-
fi culty in answering these questions in a manner which would have relieved him of responsibil-
ity for his acts. We cannot say, however, with the requisite degree of confi dence, that the jury
would have convicted him. It follows that his conviction must be quashed on the ground that the
verdict was unsatisfactory.’ Appeals allowed.
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3.  Therefore, the question of whether Q knew of the risk of hypoglycaemia was crucial. 

This was not pursued at his trial because the judge had not allowed automatism to go to 

the jury. The defect rendered the conviction unsafe even though a jury might well have 

decided that Q was reckless in not eating properly contrary to medical advice. If so, he 

would have been rightly convicted.

thinking point 8.7

On Monday, Diane, a diabetic, takes her insulin injection but is so busy at work that she 

has no time to eat properly. She becomes confused and throws her telephone at a work 

colleague when he asks her the time, injuring him.

On Tuesday, Diane is late for work and forgets to take her insulin. During the day, she 

becomes confused and throws her telephone at another work colleague when he asks her 

the time, injuring him. What defence/s does Diane have?

Self-induced automatism was considered again in Bailey.

R v Bailey ●  [1983] 2 ALL ER 503 COURT OF APPEAL

D was charged with wounding with intent (s18 OAPA 1861) and unlawful wounding (s20 

OAPA 1861) for assaulting a rival with an iron bar, the rival having stolen his girlfriend. D was 

diabetic and had failed to eat suffi cient food after taking insulin although he had taken some 

sugar and water. He pleaded automatism because he lacked the specifi c intent required by 

s18 and the basic intent required by s20. He claimed to be hypoglycaemic at the time of the 

offence. The judge ruled that self-induced automatism was no defence, following Quick. D 

was convicted of the s18 offence and appealed.

Griffi ths LJ:

‘Automatism resulting from intoxication as a result of a voluntary ingestion of alcohol or danger-
ous drugs does not negative the mens rea necessary for crimes of basic intent, because the con-
duct of the accused is reckless and recklessness is enough to constitute the necessary mens 
rea in assault cases where no specifi c intent forms part of the charge: see R v Majewski. . . .

It is common knowledge that those who take alcohol to excess or certain sorts of drugs may become 
aggressive or do dangerous or unpredictable things, they may be able to foresee the risks of caus-
ing harm to others but nevertheless persist in their conduct. But the same cannot be said without 
more of a man who fails to take food after an insulin injection. If he does appreciate the risk that such 
a failure may lead to aggressive, unpredictable and uncontrollable conduct and he nevertheless 
deliberately runs the risk or otherwise disregards it, this will amount to recklessness. But we cer-
tainly do not think that it is common knowledge, even among diabetics, that such is a consequence 
of a failure to take food and there is no evidence that it was known to this appellant. Doubtless he 
knew that if he failed to take his insulin or proper food after it, he might lose consciousness, but as 
such he would only be a danger to himself unless he put himself in charge of some machine such 
as a motor car, which required his continued conscious control.

In our judgment, self-induced automatism other than that due to intoxication from alcohol 
or drugs, may provide a defence to crimes of basic intent. The question in each case will be 
whether the prosecution have proved the necessary element of recklessness. . . .’

thinking point 8.7

On Monday, Diane, a diabetic, takes her insulin injection but is so busy at work that she

has no time to eat properly. She becomes confused and throws her telephone at a work 

colleague when he asks her the time, injuring him.

On Tuesday, Diane is late for work and forgets to take her insulin. During the day, she

becomes confused and throws her telephone at another work colleague when he asks her 

the time, injuring him. What defence/s does Diane have?

‘Automatism resulting from intoxication as a result of a voluntary ingestion of alcohol or danger-
ous drugs does not negative the mens rea necessary for crimes of basic intent, because the con-
duct of the accused is reckless and recklessness is enough to constitute the necessary mens
rea in assault cases where no specifi c intent forms part of the charge: see R v Majewski. . . .

It is common knowledge that those who take alcohol to excess or certain sorts of drugs may become
aggressive or do dangerous or unpredictable things, they may be able to foresee the risks of caus-
ing harm to others but nevertheless persist in their conduct. But the same cannot be said without
more of a man who fails to take food after an insulin injection. If he does appreciate the risk that such
a failure may lead to aggressive, unpredictable and uncontrollable conduct and he nevertheless
deliberately runs the risk or otherwise disregards it, this will amount to recklessness. But we cer-
tainly do not think that it is common knowledge, even among diabetics, that such is a consequence
of a failure to take food and there is no evidence that it was known to this appellant. Doubtless he
knew that if he failed to take his insulin or proper food after it, he might lose consciousness, but as
such he would only be a danger to himself unless he put himself in charge of some machine such
as a motor car, which required his continued conscious control.

In our judgment, self-induced automatism other than that due to intoxication from alcohol
or drugs, may provide a defence to crimes of basic intent. The question in each case will be
whether the prosecution have proved the necessary element of recklessness. . . .’
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Griffi ths LJ then concluded that although there had been a misdirection by the trial judge, 

there had been no miscarriage of justice because it was clear that D had armed himself with 

the iron bar and had sought out his rival in order to attack him.

NOTE

1.  The court confi rmed that if D’s actions were involuntary, the cause was external, namely 

the insulin. The defence was therefore automatism.

2.  Self-induced automatism is in general no defence to crimes of basic intent (eg s20 OAPA 

1861) where D is reckless (aware) that he is inducing such a condition. The reckless assump-

tion of the risk of aggression will supply the recklessness for the crime (Quick).

3.  However, self-induced automatism would provide a defence to crimes of basic intent 

if D was not reckless because s/he did not know that taking the drug would lead to 

aggression.

4.  It can even be a defence to crimes of specifi c intent (eg s18 OAPA 1861) where D lacks the 

necessary intention.

5.  This leads to the distinction between intoxicants (such as alcohol and drugs) known 

to be dangerous on the one hand (the consumption of which will always be reckless 

and will never provide the basis of automatism) and drugs not known to be dangerous 

such as medication taken pursuant to medical advice (eg insulin, the consumption of 

which might provide the basis of the defence if D did not know it was likely to lead to 

aggression).

6.  The court considered that it was not well known that failure to eat after taking insulin 

could result in aggression but there was little evidence of hypoglycaemia in this case and 

so the appeal was dismissed. Whether the nutritional requirements of diabetics are better 

known today remains to be legally clarifi ed.

The result of Quick and Bailey is that D is more likely to be granted a complete, unconditional 

acquittal to a more serious offence than to a less serious assault.

This is, therefore, a strong incentive to limit the scope of automatism which is achieved by 

construing cases of involuntary action as one of three other alternatives:

Insanity.1. 

Self-induced automatism under 2. Quick and Bailey.

Intoxication where D consumes either dangerous drugs or alcohol, provided neither are 3. 

too remote/distant. These rules provide a partial defence to crimes of specifi c intent but 

no defence to crimes of basic intent.

thinking point 8.8

D, a diabetic, fails to eat after taking insulin. Whilst disorientated, he commits a serious 

assault upon V1 as a result of which V1 is permanently disabled. He then punches V2 in 

the face, bruising him mildly. Does D have a defence?

thinking point 8.8

D, a diabetic, fails to eat after taking insulin. Whilst disorientated, he commits a serious 

assault upon V1 as a result of which V1 is permanently disabled. He then punches V2 in 

the face, bruising him mildly. Does D have a defence?
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8.2.6  Automatism Requires Total Destruction of 
Voluntary Control/Consciousness in Driving Cases

There was no requirement in Quick and Bailey of unconsciousness or a total lack of voluntary 

control. In each case, D’s actions were purposeful. However, in driving cases, the courts 

appear to demand complete unconsciousness before conceding the defence.

In Watmore v Jenkins [1962] 2 All ER 868, a case of dangerous driving/driving without due 

care and attention, D drove for a fi ve-mile stretch of road in a dazed state, veering from one 

side to the other, passing through traffi c lights, narrowly missing various vehicles and fi nally 

crashing into the rear of a stationary car at a place well past his home. It was held by the 

Divisional Court that D must have been able to exercise some control over his car and could 

not have been in a state of automatism throughout the whole distance. His defence failed. 

D had in fact taken the prescribed dose of insulin that day but was clearly hypoglycaemic 

(sugar/food defi cient). In Broome v Perkins [1987] Crim LR 271 D was guilty of driving without 

due care and attention, even though hypoglycaemic, because although he had exercised 

suffi cient control over his vehicle to drive home, he had crashed the car en route. Partial or 

impaired control was insuffi cient.

This was also confi rmed in AG’s Reference (No 2 of 1992) [1993] 4 All ER 683 where the 

Court of Appeal held that a trance-like state of ‘driving without awareness’ caused by repeti-

tive visual stimuli experienced on long journeys on straight, fl at, featureless motorways was 

rejected because what was required was total destruction of voluntary control. Impaired, 

reduced or partial control was insuffi cient.

8.2.7  Criticisms of the Defence

Both automatism and insanity refer to lack of voluntary action and, on occasion, to lack of 

MR. Both are social defences but it is evident that the law lacks a satisfactory means of deter-

mining which defendants fall into one or other category.

One problem with the internal/external test is that it focuses on the source of incapacity 

rather than on its effect so that defendants who have acted involuntarily in a similar way 

can be categorised differently. The distinction is not linked to medical classifi cations and 

is therefore arbitrary. Diabetes can be classifi ed as insanity or automatism depending on 

whether D has taken insulin or not. An epileptic who commits an offence involuntarily 

during a fi t is insane yet a diabetic who does likewise during hypoglycaemic coma is an 

automaton. Is the former any more dangerous than the latter? What if hypoglycaemia is 

caused by the internal pancreatic over-production of insulin? This condition should be clas-

sifi ed as insanity yet it is not permanent or integral to D’s character and could be remedied 

by simply eating sugar.

Other common law jurisdictions seem to have abandoned the internal/external divide.

The nature of the external cause must be novel, accidental or extraordinary. Therefore, the 

rape in Re T (see ‘Stress and dissociative states’, p 387) qualifi ed but the ordinary stresses 

and strains of life did not in Hennessy. Underlying this selective element is the need for the 

courts to exercise control over potentially violent defendants. It does not fi t well, however, 
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with the fact that potentially dangerous individuals can be given an unconditional acquittal 

by evidence of automatism falling short of insanity.

Where evidence is submitted in support of either automatism or insanity, the shift in the 

burden of proof is diffi cult for the jury to understand. The prosecution must prove that D’s 

acts were voluntary to disprove automatism, in respect of which D has an evidential burden. 

If insanity is raised, D has a legal burden of proof.

Involuntary action

External causeInternal cause

Insanity
[Defect of reason due

to disease of the mind]

Automatism

Self-induced?

Medicine

No defence Complete defence
unless the rules on

insanity, self-induced
automatism or

intoxication
can apply

Drugs/alcohol

Basic intent offence Specific intent offence

Yes No

Complete defence
provided D is

not aware of the risk
of aggression

(ie: is not subjectively 
reckless)

Not Guilty by Reason
of Insanity (NGRI)

Automatism and insanity can be represented by this diagram:

Diagram 8.2 Flow chart: insanity and automatism
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8.2.8  Reform

Clause 33 Law Commission Draft Criminal Code Bill:

Automatism and physical incapacity

(1) A person is not guilty of an off ence if–

(a) he acts in a state of automatism, that is, his act–

(i)  is a refl ex, spasm or convulsion; or

(ii)  occurs while he is in a condition (whether of sleep, unconsciousness, impaired con-

sciousness or otherwise) depriving him of eff ective control of the act; and

(b)   the act or condition is the result neither of anything done or omitted with the fault required 
for the off ence nor of voluntary intoxication.

Commentary to the Bill provides that the main purpose of this clause is to provide a defence 

of automatism to a strict liability crime. For other crimes of MR, D will continue to assert lack 

of AR/MR as at present.

 8.3 Intoxication
8.3.1 Introduction• 

8.3.2 Intoxication is not a ‘Defence’ but a Denial of MR• 

8.3.3 Voluntary Intoxication: The • Majewski Rule

8.3.4 Crimes of Basic and Specifi c Intent• 

8.3.5 Criticisms of • Majewski

8.3.6 Dutch Courage• 

8.3.7 Involuntary Intoxication• 

8.3.8 Dangerous Drugs• 

8.3.9 Voluntary Intoxication and Defences: Drunken Mistake• 

8.3.10 • Majewski in other Common Law Jurisdictions

8.3.11 Reform• 

8.3.1  Introduction

The rule on intoxication can be quite simply stated: intoxication is never a defence but may 

be the reason why D lacked the intention required by the more serious crimes. To this extent 

only, if intoxication negates intention, it may result in conviction of a lesser offence. But 

intoxication is no defence to the vast majority of crimes which can be committed recklessly. 

The underlying policy is that people should not be entitled to an acquittal simply because 

they were drunk when they committed the crime. Intoxication is no excuse. This is known as 

the Majewski rule.

The Majewski rule works in different ways according to whether the crime is one of ‘specifi c’ 

or ‘basic’ intent. We saw in the last section that automatism, even if self-induced, provides a 

Automatism and physical incapacity

(1) A person is not guilty of an off ence if–

(a) he acts in a state of automatism, that is, his act–

(i)  is a refl ex, spasm or convulsion; or

(ii)  occurs while he is in a condition (whether of sleep, unconsciousness, impaired con-

sciousness or otherwise) depriving him of eff ective control of the act; and

(b)   the act or condition is the result neither of anything done or omitted with the fault required
for the off ence nor of voluntary intoxication.
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complete acquittal for crimes of specifi c intent. This is not so with intoxication. Where there 

is a reasonable doubt as to whether D intended the offence of specifi c intent, intoxication 

provides a partial defence resulting in conviction of a lesser crime of basic intent. However, 

intoxication is in general no defence to a crime of basic intent and D will be convicted without 

proof of MR.

A further distinction must be drawn between voluntary and involuntary intoxication. Most 

cases will involve voluntary intoxication, where D knows he is consuming alcohol or danger-

ous drugs and commits the crime under their infl uence. Involuntary intoxication will arise 

where D is unaware he is consuming intoxicants. Where either type is in issue, the crucial 

question is whether, despite intoxication, D has MR for the offence.

The Majewski rule represents an objective approach to criminal liability and is not without 

criticism as we shall see.

8.3.2  Intoxication is not a ‘Defence’ but a Denial of MR

In a criminal trial, if D wishes to introduce evidence of intoxication, its only relevance is to show 

that he lacked the mental element for the crime. If charged with a crime of specifi c intent, D 

will therefore have to establish a reasonable doubt that he acted intentionally. This could be 

done by showing that he was not aware or did not foresee a particular circumstance or result 

(remember that intention and recklessness depend on foresight or awareness). However, if, 

despite intoxication, D formed the necessary intention, he will be guilty: a drunken intent is still 

an intent (Doherty (1887) 16 Cox CC 306, 308; R v Sheehan and Moore (1975) 60 Cr App R 308 

at 312, a case of murder by arson). Intoxication is therefore not a defence in the usual sense.

Note that we are not concerned here with crimes consisting of drunken actions, such as being 

drunk in a public place, or driving when under the infl uence of drink or drugs, both crimes 

of strict liability, where being drunk forms the AR of the offence. We are concerned with the 

extent to which intoxication forms a defence to general offences.

You may wonder how it is physically possible to commit a serious crime of specifi c intent, such 

as murder or burglary, whilst so drunk as to lack an intention to do it. There are in fact very few 

cases where a plea of intoxication has actually succeeded. Here are fi ve general points:

It was once thought that D needed to be so extremely intoxicated as to be • incapable of 

forming the necessary intention for a crime of specifi c intent: DPP v Beard [1920] AC 479, 

a case of rape and murder by suffocation. This is no longer necessary for the courts have 

considered that it would be wrong to impose a burden on D to prove incapacity.

The question is straightforwardly one of intent, determined on the basis of all the evidence, • 

including evidence of intoxication: Sheehan and Moore, confi rmed by R v Pordage [1975] Crim 

LR 575 (a case of wounding with intent contrary to s18 Offences Against the Person Act 1861).

If D is so intoxicated as to be • incapable of forming the necessary intent the jury will take that 

incapacity into account. More usually the evidence will show impaired control, understand-

ing, perception, awareness or knowledge as to conduct, circumstances or consequences. 

Thus, D’s state of mind would more accurately be described as reckless, inadvertent or 

negligent. At the extreme end of the spectrum it could be that the act is done during a 

‘blackout’ or whilst D is so ‘blind drunk’ as to not know what he is doing. He may be hal-

lucinating or in a state of near automatism or insanity.
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However, evidence of intoxication, no matter how slight, can negate MR provided it pre-• 

vented D from foreseeing or knowing what he would have foreseen/known had he been 

sober.

Loss of inhibition, poor judgement or inability to recollect events are not the same as lack of • 

MR. The crucial question in all cases is, taking the intoxication into account, ‘did D act with 

MR?’ Once intoxication has been raised by D, the burden is on the prosecution to prove 

intention despite the intoxication.

thinking point 8.9

1. Do you agree that intoxication should be no excuse for criminal behaviour?

2. If D’s actions were involuntary and he pleaded automatism, the fundamental principle 

that one should not be convicted in the absence of MR would apply. Should an intoxi-

cated D whose actions were involuntary be treated differently?

3. In your opinion, should it make any difference whether the offence is commit-

ted under the infl uence of 20 pints of beer or a cocktail of barbiturates, LSD and 

amphetamines?

8.3.3  Voluntary Intoxication: The Majewski Rule

A partial defence to crimes of specifi c intent

DPP v Majewski ●  [1977] AC 443, [1976] 2 ALL ER 142 HOUSE OF LORDS

D had been convicted of assault occasioning actual bodily harm and assault on a police 

constable in the execution of his duty. His defence had been that he was too intoxicated 

to form MR, having taken over the previous two days large amounts of amphetamines and 

barbiturates, and having spent an evening drinking in the pub where the offences were 

committed. He claimed to have ‘blacked out’. Medical evidence at trial had been that ‘patho-

logical intoxication’ was uncommon and that automatism from taking such an intoxicating 

cocktail was unlikely. It was more likely that D knew what he was doing at the time but could 

not remember later. The certifi ed question for the House concerned whether a D should be 

convicted notwithstanding that he lacked intention due to voluntary intoxication.

Lord Elwyn-Jones LC:

‘If a man consciously and deliberately takes alcohol and drugs not on medical prescription, but 
in order to escape from reality, to go “on a trip”, to become hallucinated, whatever the descrip-
tion may be, and thereby disables himself from taking the care he might otherwise take and as 
a result by his subsequent actions causes injury to another—does our criminal law enable him 
to say that because he did not know what he was doing he lacked both intention and reckless-
ness and accordingly is entitled to an acquittal?. . . .

There are, however, decisions of eminent judges in a number of Commonwealth cases in 
Australia and New Zealand, (but generally not in Canada nor in the United States) as well as 
impressive academic comment in this country, to which we have been referred, supporting 
the view that it is illogical and inconsistent with legal principle to treat a person who of his 
own choice and volition has taken drugs and drink, even though he thereby creates a state 

thinking point 8.9

1. Do you agree that intoxication should be no excuse for criminal behaviour?

2. If D’s actions were involuntary and he pleaded automatism, the fundamental principle 

that one should not be convicted in the absence of MR would apply. Should an intoxi-

cated D whose actions were involuntary be treated differently?

3. In your opinion, should it make any difference whether the offence is commit-

ted under the infl uence of 20 pints of beer or a cocktail of barbiturates, LSD and 

amphetamines?

‘If a man consciously and deliberately takes alcohol and drugs not on medical prescription, but
in order to escape from reality, to go “on a trip”, to become hallucinated, whatever the descrip-
tion may be, and thereby disables himself from taking the care he might otherwise take and as
a result by his subsequent actions causes injury to another—does our criminal law enable him
to say that because he did not know what he was doing he lacked both intention and reckless-
ness and accordingly is entitled to an acquittal?. . . .

There are, however, decisions of eminent judges in a number of Commonwealth cases in
Australia and New Zealand, (but generally not in Canada nor in the United States) as well as
impressive academic comment in this country, to which we have been referred, supporting
the view that it is illogical and inconsistent with legal principle to treat a person who of his
own choice and volition has taken drugs and drink, even though he thereby creates a state
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in which he is not conscious of what he is doing, any diff erently from a person suff ering from 
the various medical conditions like epilepsy or diabetic coma and who is regarded by the law 
as free from fault. However our courts have for a very long time regarded in quite another 
light the state of self-induced intoxication. The authority which for the last half century has 
been relied upon in this context has been the speech of Lord Birkenhead L.C. in Director of 
Public Prosecutions v Beard [1920] A.C. 479: who stated (at page 494): “Under the law of 
England as it prevailed until early in the 19th century voluntary drunkenness was never 
an excuse for criminal misconduct; and indeed the classic authorities broadly assert that 
voluntary drunkenness must be considered rather an aggravation than a defence. This view 
was in terms based upon the principle that a man who by his own voluntary act debauches 
and destroys his will power shall be no better situated in regard to criminal acts than a sober 
man.”. . .

It has to be said that it is on the latter footing that the judges have applied the law before and 
since Beard’s case and have taken the view that self-induced intoxication, however gross and 
even if it has produced a condition akin to automatism, cannot excuse crimes of basic intent 
such as the charges of assault which have given rise to the present appeal.

If a man of his own volition takes a substance which causes him to cast off  the restraints of 
reason and conscience, no wrong is done to him by holding him answerable criminally for any 
injury he may do while in that condition. His course of conduct in reducing himself by drugs and 
drink to that condition in my view supplies the evidence of mens rea, of guilty mind certainly suf-
fi cient for crimes of basic intent. It is a reckless course of conduct and recklessness is enough 
to constitute the necessary mens rea in assault cases; see R v. Venna [1975] 3 W.L.R. 737 per 
James L.J. at page 743. The drunkenness is itself an intrinsic, an integral part of the crime, the 
other part being the evidence of the unlawful use of force against the victim. Together they add 
up to criminal recklessness.’

The Majewski rule is therefore as follows:

Voluntary intoxication may provide a partial defence to a D lacking the intention of • 

a specific intent crime but is no defence to a crime of basic intent whether D has MR 

or not.

In crimes of basic intent, the prosecution may, but need not, prove intention, foresight or • 

any other state of mind. It must simply prove that D would have had MR if he had not been 

intoxicated.

Without this rule, Ds lacking intention/recklessness for basic intent crimes would be entitled 

to an acquittal. Lord Elwyn-Jones held that the recklessness in becoming intoxicated supplied 

the recklessness for a crime of basic intent.

The Majewski rule is contrary to three fundamental principles of criminal liability:

It assumes that recklessness in the ordinary sense of the word (generally related to unrea-1. 

sonable conduct) is a suffi cient substitute for recklessness in the legal sense of the word (ie 

a state of mind, such as awareness or foresight (Cunningham)). The latter requires aware-

ness of the risk of committing the AR of an offence whereas the former is a colloquial 

description of non-criminal conduct.

It ignores the principle that AR and MR should coincide. The recklessness in becoming 2. 

intoxicated would typically occur prior to the commission of a crime.

in which he is not conscious of what he is doing, any diff erently from a person suff ering from
the various medical conditions like epilepsy or diabetic coma and who is regarded by the law
as free from fault. However our courts have for a very long time regarded in quite another
light the state of self-induced intoxication. The authority which for the last half century has
been relied upon in this context has been the speech of Lord Birkenhead L.C. in Director of 
Public Prosecutions v Beard [1920] A.C. 479: who stated (at page 494): “Under the law of 
England as it prevailed until early in the 19th century voluntary drunkenness was never
an excuse for criminal misconduct; and indeed the classic authorities broadly assert that
voluntary drunkenness must be considered rather an aggravation than a defence. This view
was in terms based upon the principle that a man who by his own voluntary act debauches
and destroys his will power shall be no better situated in regard to criminal acts than a sober
man.”. . .

It has to be said that it is on the latter footing that the judges have applied the law before and
since Beard’s case and have taken the view that self-induced intoxication, however gross and
even if it has produced a condition akin to automatism, cannot excuse crimes of basic intent
such as the charges of assault which have given rise to the present appeal.

If a man of his own volition takes a substance which causes him to cast off  the restraints of 
reason and conscience, no wrong is done to him by holding him answerable criminally for any
injury he may do while in that condition. His course of conduct in reducing himself by drugs and
drink to that condition in my view supplies the evidence of mens rea, of guilty mind certainly suf-
fi cient for crimes of basic intent. It is a reckless course of conduct and recklessness is enough
to constitute the necessary mens rea in assault cases; see R v. Venna [1975] 3 W.L.R. 737 per
James L.J. at page 743. The drunkenness is itself an intrinsic, an integral part of the crime, the
other part being the evidence of the unlawful use of force against the victim. Together they add
up to criminal recklessness.’
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It is contrary to the general principle that MR must be proved by the prosecution. It is also 3. 

contrary to s8 Criminal Justice Act 1967 which does not apply to cases of intoxication. 

Section 8 states:

A court or jury in determining whether a person has committed an offence–

shall not be bound in law to infer that he intended or foresaw a result of his actions by a. 

reason of its being a natural and probable consequence of those actions but

shall decide whether he did intend or foresee that result by reference to all the evidence, b. 

drawing such inference from the evidence as appears proper in the circumstances.’

This is a rule directing juries that for offences requiring proof of MR (intention or foresight) 

they must consider D’s subjective state of mind. Clearly, if D is so intoxicated as to not know 

what he is doing or fails to foresee something that they ordinarily would not miss, D will have 

no ‘state of mind’ that could be described as one of MR. The Majewski rule is contrary to s8 

and to the usual subjective approach to MR which has become a striking feature of criminal 

law in recent years, particularly after the abolition of Caldwell objective recklessness by R v 

G [2003] UKHL 50.

D will be voluntarily intoxicated where he knowingly consumes alcohol or drugs, even if 

mistaken as to the strength, quantity or effect (Allen [1988] Crim LR 698—wine with an 

unknown high alcohol content).

thinking point 8.10

Acquittal or conviction can therefore depend on as little as two pints of lager! Compare 

the following:

D has just been made redundant. On her way home from work, she assaults V in 1. 

response to being jostled. She claims she lacked MR and over-reacted inadvertently 

because she was tired, worried, depressed and did not think properly.

Is assault a crime of basic or specifi c intent?• 

What MR would the prosecution need to prove for an assault?• 

Would they succeed in proving MR here?• 

On the same facts, suppose D gave evidence that in addition to her emotional state she 2. 

had also just had a couple of pints of lager before committing the assault.

Under • Majewski, would the prosecution need to prove MR?

Will D be convicted or acquitted?• 

8.3.4  Crimes of Basic and Specifi c Intent

Fundamental to clarity of the defence is the distinction between offences of specifi c and 

basic intent. In Majewski, Lord Elwyn-Jones drew a distinction between crimes of specifi c 

and basic intent, the former requiring an ulterior intent (one going beyond the immediate 

act), the latter being characterised by recklessness. But there was no general agreement 

about the defi nition. Lord Simon considered that it was a crime which required ‘proof of 

a purposive’ element. Burglary or grievous bodily harm under s18 Offences Against the 

Person Act 1861 would be examples (ie entry with intent, GBH with intent) but murder 

A court or jury in determining whether a person has committed an offence–

shall not be bound in law to infer that he intended or foresaw a result of his actions bya.

reason of its being a natural and probable consequence of those actions but

shall decide whether he did intend or foresee that result by reference to all the evidence,b. 

drawing such inference from the evidence as appears proper in the circumstances.’

thinking point 8.10

Acquittal or conviction can therefore depend on as little as two pints of lager! Compare 

the following:

D has just been made redundant. On her way home from work, she assaults V in 1. 

response to being jostled. She claims she lacked MR and over-reacted inadvertently 

because she was tired, worried, depressed and did not think properly.

Is assault a crime of basic or specifi c intent?•

What MR would the prosecution need to prove for an assault?•

Would they succeed in proving MR here?•

On the same facts, suppose D gave evidence that in addition to her emotional state she 2.

had also just had a couple of pints of lager before committing the assault.

Under • Majewski, would the prosecution need to prove MR?

Will D be convicted or acquitted?•
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would not for the MR of murder does not contain a purposive element. Lord Salmon 

thought that any distinction at all was strictly illogical but justifi able on the basis of com-

mon sense.

In Caldwell [1982] AC 341 (Chapter 3. ‘Previous Law: Caldwell Recklessness, p 142)—where 

D set fi re to a hotel whilst drunk), Lord Diplock confi rmed that a crime of basic intent was one 

in which recklessness was an element of MR. Therefore:

A crime of specifi c/ulterior intent= MR requires proof of intention alone.

A crime of basic intent= MR requires proof of intention, recklessness, negligence or the 

offence is one of strict liability.

The courts have subsequently classifi ed the following offences according to the list in 

Diagram 8.3:

If intoxication negates specifi c intent, D will be convicted of the lesser crime of basic intent. 

Therefore, a charge of murder will result in a conviction of manslaughter; a charge under 

s18 OAPA 1861 will result in a conviction under s20 and so on. There is no lesser offence for 

some offences marked *

Rape is classifi ed as a basic intent offence despite MR under s1 Sexual Offences Act 2003 

consisting of two elements: intentional penetration + lack of reasonable belief in consent. 

The Court of Appeal recently confi rmed that an offence of specifi c intent must be one of 

ulterior intent:

R v Heard ●  [2007] EWCA CRIM 125, [2007] CRIM LR 654 COURT OF APPEAL

D was heavily intoxicated by alcohol. He exposed his penis and rubbed it against the thigh of 

a police offi cer. He was charged and convicted of sexual assault contrary to s3(1)(a) Sexual 

Offences Act 2003, which concerns intentional sexual touching of another. On appeal it 

was argued on his behalf that the offence was one of specifi c intent since recklessness was 

insuffi cient MR. It followed that voluntary intoxication might afford a partial defence in the 

absence of intention. The argument was rejected.

Specific intent

Murder

GBH with intent (s18 OAPA 1861)

Theft/Burglary/Robbery with intent to steal/
Handling

Criminal Damage with intent to endanger
lives/cause damage

Attempts (crimes of specific intent)

Some forms of participation

Basic intent

Attempts (reckless crimes)

*

Reckless criminal damage

*

Wounding/GBH (s20)

Manslaughter

ABH (s47)/assault

Rape

Diagram 8.3
Basic and specifi c 
intent offences
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Hughes LJ:

‘It is necessary to go back to Majewski in order to see the basis for the distinction there upheld 
between crimes of basic and of specifi c intent. It is to be found most clearly in the speech of Lord 
Simon . . . It was that crimes of specifi c intent are those where the off ence requires proof of pur-
pose or consequence, which are not confi ned to, but amongst which are included, those where 
the purpose goes beyond the actus reus (sometimes referred to as cases of ‘ulterior intent’). 
Lord Simon put it in this way at 478H:

“The best description of ‘specifi c intent’ in this sense that I know is contained in the judg-
ment of Fauteux J in Reg v George (1960) 128 Can CC 289, 301 –

‘In considering the question of mens rea, a distinction is to be made between (i) intention as 
applied to acts considered in relation to their purposes and (ii) intention as applied to acts 
apart from their purposes. A general intent attending the commission of an act is, in some 
cases, the only intent required to constitute the crime while, in others, there must be, in addi-
tion to that general intent, a specifi c intent attending the purpose for the commission of the 
act.’ ”

That explanation of the diff erence is consistent with the view of Lord Edmund-Davies that 
an off ence contrary to s 1(2)(b) Criminal Damage Act is one of specifi c intent in this sense, 
even though it involves no more than recklessness as to the endangering of life; the off ence 
requires proof of a state of mind addressing something beyond the prohibited act itself, 
namely its consequences. We regard this as the best explanation of the sometimes elusive 
distinction between specifi c and basic intent in the sense used in Majewski, and it seems 
to us that this is the distinction which the Judge in the present case was applying when he 
referred to the concept of a “bolted-on” intent.’

By correlating specifi c intent with ulterior intent in relation to a sexual offence, the ques-

tion arises as to whether the Court of Appeal meant to confi ne this new defi nition to 

sexual offences alone, many of which contain divisible MR (intent and recklessness). The 

statement that criminal damage as to the endangerment of life is an offence of specifi c 

intent is bound to cause confusion. The illogicality of the distinction is not improved by 

Heard, a fact recognised by the Law Commission in its latest report on ‘Intoxication and 

Criminal Liability’ (Law Com No 314). Simester argues that, in effect, the intoxication 

doctrine is a form of constructive liability but should be excluded from crimes of ulterior 

intent. Read the following from the Criminal Law Review commentary at [2007] 654 by 

D. Ormerod:

‘Reinterpreting Majewski more widely? Will the court’s obiter rejection of the orthodox inter-
pretation of Majewski be applied throughout the criminal law? There are several reasons why 
it is respectfully submitted that this would be undesirable. First, it is more diffi  cult to apply: 
looking for the element of additional mens rea in a crime in order to categorise it appropri-
ately is less straightforward than asking simply whether it was one for which recklessness 
suffi  ces. Secondly, looking for this ulterior mens rea creates no fewer anomalies than the 
established interpretation of Majewski: murder should be a specifi c intent off ence but where 
is the “bolt-on” intent beyond that to kill?. . . . Thirdly, the complexity will be exacerbated by 
the fact that an off ence can be one of specifi c intent even if it contains no element of intent at 
all – provided there is an ulterior mens rea. . . . Fourthly, the court even hints at rejecting the 
twofold classifi cation by suggesting that it is not to be assumed that every off ence is one of 
basic or specifi c intent. But what is this other category that now exists? And what off ences 
might fall into it?’

‘It is necessary to go back to Majewski in order to see the basis for the distinction there upheld
between crimes of basic and of specifi c intent. It is to be found most clearly in the speech of Lord
Simon . . . It was that crimes of specifi c intent are those where the off ence requires proof of pur-
pose or consequence, which are not confi ned to, but amongst which are included, those where
the purpose goes beyond the actus reus (sometimes referred to as cases of ‘ulterior intent’).
Lord Simon put it in this way at 478H:

“The best description of ‘specifi c intent’ in this sense that I know is contained in the judg-
ment of Fauteux J in Reg v George (1960) 128 Can CC 289, 301 –

‘In considering the question of mens rea, a distinction is to be made between (i) intention as
applied to acts considered in relation to their purposes and (ii) intention as applied to acts
apart from their purposes. A general intent attending the commission of an act is, in some
cases, the only intent required to constitute the crime while, in others, there must be, in addi-
tion to that general intent, a specifi c intent attending the purpose for the commission of the
act.’ ”

That explanation of the diff erence is consistent with the view of Lord Edmund-Davies that
an off ence contrary to s 1(2)(b) Criminal Damage Act is one of specifi c intent in this sense,
even though it involves no more than recklessness as to the endangering of life; the off ence
requires proof of a state of mind addressing something beyond the prohibited act itself,
namely its consequences. We regard this as the best explanation of the sometimes elusive
distinction between specifi c and basic intent in the sense used in Majewski, and it seems
to us that this is the distinction which the Judge in the present case was applying when he
referred to the concept of a “bolted-on” intent.’

‘Reinterpreting Majewski more widely? Will the court’s obiter rejection of the orthodox inter-
pretation of Majewski be applied throughout the criminal law? There are several reasons why
it is respectfully submitted that this would be undesirable. First, it is more diffi  cult to apply:
looking for the element of additional mens rea in a crime in order to categorise it appropri-
ately is less straightforward than asking simply whether it was one for which recklessness
suffi  ces. Secondly, looking for this ulterior mens rea creates no fewer anomalies than the
established interpretation of Majewski: murder should be a specifi c intent off ence but where
is the “bolt-on” intent beyond that to kill?. . . . Thirdly, the complexity will be exacerbated by
the fact that an off ence can be one of specifi c intent even if it contains no element of intent at
all – provided there is an ulterior mens rea. . . . Fourthly, the court even hints at rejecting the
twofold classifi cation by suggesting that it is not to be assumed that every off ence is one of 
basic or specifi c intent. But what is this other category that now exists? And what off ences
might fall into it?’
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thinking point 8.11

Will intoxication provide a defence?

Look at the scenarios below. What offence has D committed? Is it a crime of basic or 

specifi c intent? Will intoxication provide a defence?

After drinking eight double vodkas and six pints of beer, D does the following whilst blind 

drunk. Assume there is reasonable doubt as to MR:

In throwing beer over V, she accidentally lets go of the glass which hits V in the face and • 

causes him to lose an eye;

She picks up a chair and deliberately hits the barman over the head with it, causing his • 

skull to fracture from which he later dies;

She helps herself to £50 from the cash-till;• 

She sets fi re to the pub intending to injure the occupants.• 

8.3.5  Criticisms of Majewski

The Majewski rule has been subject to a good deal of criticism. Read the following by G. Virgo, 

‘The Law Commission Consultation Paper on Intoxication and Criminal Liability: Reconciling 

Principle and Policy’ [1993] Crim LR 415:

‘Majewski secures a rough form of criminal justice, since it means that for many off ences it is 
possible to convict a defendant for causing harm, even though intoxication prevented the for-
mation of a mental element. This is so even in respect of some specifi c intent off ences where 
the defendant can be convicted of a lesser, basic intent off ence. In Majewski the House of 
Lords acknowledged principle by allowing intoxication to be adduced to show that the mental 
element for specifi c intent off ences did not exist, but were swayed by policy objectives in con-
victing of basic intent off ences despite intoxication. This compromise is defensible on policy 
grounds, but it fails to accord with accepted principles of the criminal law. . . .

The very distinction between specifi c intent and basic intent off ences is open to criticism, for it 
is diffi  cult to discern any logical rationale for drawing such a distinction between off ences. The 
lack of an accepted rationale for the distinction makes it diffi  cult to characterise new crimes 
as being either specifi c or basic intent off ences. It is also uncertain whether it is the off ence 
itself that is characterised as one of specifi c or basic intent, or whether each mental element 
of the off ence should be so characterised. . . .

The policy objectives of the Majewski distinction, in seeking to secure convictions for crimes 
committed whilst intoxicated, are only partially fulfi lled, in that there are a number of spe-
cifi c intent off ences which cannot be reduced to lesser, basic intent off ences, most notably a 
number of off ences involving dishonesty, such as theft. If the defendant is charged with such 
off ences and he was intoxicated at the time of committing them, then he will not be liable for 
anything. Also, by convicting intoxicated off enders of basic intent crimes rather than for a spe-
cifi c off ence of causing harm whilst intoxicated, the existing law fails to identify the off ender’s 
real culpability and punish this accordingly.

This survey shows that, because the law on the relevance of intoxication does not accord with 
the accepted principles for establishing criminal liability, because the law is uncertain, illogi-
cal and unnecessarily complex and because the desired policy, of securing convictions for 
those causing harm whilst intoxicated, is not accurately achieved, the case for Parliamentary 
reform of this area of law is compelling.’

thinking point 8.11

Will intoxication provide a defence?

Look at the scenarios below. What offence has D committed? Is it a crime of basic or 

specifi c intent? Will intoxication provide a defence?

After drinking eight double vodkas and six pints of beer, D does the following whilst blind 

drunk. Assume there is reasonable doubt as to MR:

In throwing beer over V, she accidentally lets go of the glass which hits V in the face and •

causes him to lose an eye;

She picks up a chair and deliberately hits the barman over the head with it, causing his •

skull to fracture from which he later dies;

She helps herself to £50 from the cash-till;•

She sets fi re to the pub intending to injure the occupants.• 

‘Majewski secures a rough form of criminal justice, since it means that for many off ences it is
possible to convict a defendant for causing harm, even though intoxication prevented the for-
mation of a mental element. This is so even in respect of some specifi c intent off ences where
the defendant can be convicted of a lesser, basic intent off ence. In Majewski the House of 
Lords acknowledged principle by allowing intoxication to be adduced to show that the mental
element for specifi c intent off ences did not exist, but were swayed by policy objectives in con-
victing of basic intent off ences despite intoxication. This compromise is defensible on policy
grounds, but it fails to accord with accepted principles of the criminal law. . . .

The very distinction between specifi c intent and basic intent off ences is open to criticism, for it
is diffi  cult to discern any logical rationale for drawing such a distinction between off ences. The
lack of an accepted rationale for the distinction makes it diffi  cult to characterise new crimes
as being either specifi c or basic intent off ences. It is also uncertain whether it is the off ence
itself that is characterised as one of specifi c or basic intent, or whether each mental element
of the off ence should be so characterised. . . .

The policy objectives of the Majewski distinction, in seeking to secure convictions for crimes
committed whilst intoxicated, are only partially fulfi lled, in that there are a number of spe-
cifi c intent off ences which cannot be reduced to lesser, basic intent off ences, most notably a
number of off ences involving dishonesty, such as theft. If the defendant is charged with such
off ences and he was intoxicated at the time of committing them, then he will not be liable for
anything. Also, by convicting intoxicated off enders of basic intent crimes rather than for a spe-
cifi c off ence of causing harm whilst intoxicated, the existing law fails to identify the off ender’s
real culpability and punish this accordingly.

This survey shows that, because the law on the relevance of intoxication does not accord with
the accepted principles for establishing criminal liability, because the law is uncertain, illogi-
cal and unnecessarily complex and because the desired policy, of securing convictions for
those causing harm whilst intoxicated, is not accurately achieved, the case for Parliamentary
reform of this area of law is compelling.’
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On the other hand, the Majewski rule has its supporters. S. Gardner in ‘The Importance of 

Majewski’ [1994] 14 Oxford Journal of Legal Studies 280 argued against the accusation of 

illogicality:

‘. . . [t]here is clearly no diffi  culty about the idea that a crime may have more than one style 
of mens rea, one of which is advertence. This is the situation, for example, with crimes which 
can be committed either intentionally or recklessly, and also with crimes of strict liability or 
negligence, which can normally be committed intentionally or recklessly too. The fact that a 
crime has advertence as a basis for liability thus provides no ground for the supposition that 
advertence must be its exclusive basis for liability, leaving no room for intoxication.

That seems to be as far as “logic” takes us. There is no technical reason for thinking that 
Majewski must be out of place in the law. . . . The argument needs now to be recast along 
the lines that advertence alone should be regarded as adequate to inculpate [ie: convict] for 
off ences of recklessness. If this proposition can be found embedded in the law or salient in 
the relevant philosophy, Majewski might still be denounced as “contrary to principle”. But it is 
questionable whether that is the case.

The proposition is, of course supported by the well-known subjectivist platform. But it is clear 
that that platform is itself far from universally accepted. At the lowest, there seems to be a popu-
lar notion that when a person has done some misdeed, to say “I didn’t realize” is not necessarily a 
satisfactory answer to an accusation of culpability for it: the retort, “Well, you should have done”, 
is felt supportable. A specifi c manifestation of this seems to be the further popular idea that one 
who fails to realize what he is doing because he is voluntarily intoxicated is not to be exonerated; 
if anything, the intoxication gives especially sharp focus and added power to the retort.’

Of the two views in these extracts, whose do you fi nd more persuasive?

As we shall see under ‘Reform’, p 426, the Law Commission currently favours retention of the 

Majewski rule despite its shortcomings.

8.3.6  Dutch Courage

If D has planned a crime and consumes alcohol in order to get Dutch courage to commit it, he 

cannot deny intention because of intoxication, even where the intoxication was so extreme as 

to negate the necessary intent (although it would be extremely unlikely that intention would 

ever be completely negated in the circumstances of pre-meditation).

 Attorney-General for Northern Ireland v Gallagher ●  [1963] AC 349, [1961] 3 ALL ER 299 
HOUSE OF LORDS

D, a psychopath, decided to kill his wife and bought a knife and a bottle of whiskey. He drank 

the whiskey to give himself the courage to commit the crime and killed his wife. He was 

charged with murder. His defence was that he was so intoxicated as to be either insane or 

incapable of forming MR and, accordingly, should be convicted of manslaughter. The judge 

had said that the M’Naghten Rules should apply to the time when the alcohol was taken 

and not to the time of the murder. Lord Denning observed that although insanity caused 

by intoxication is an exception to the general rule that intoxication is no defence, D was not 

‘. . . [t]here is clearly no diffi  culty about the idea that a crime may have more than one style
of mens rea, one of which is advertence. This is the situation, for example, with crimes which
can be committed either intentionally or recklessly, and also with crimes of strict liability or
negligence, which can normally be committed intentionally or recklessly too. The fact that a
crime has advertence as a basis for liability thus provides no ground for the supposition that
advertence must be its exclusive basis for liability, leaving no room for intoxication.

That seems to be as far as “logic” takes us. There is no technical reason for thinking that
Majewski must be out of place in the law. . . . The argument needs now to be recast along
the lines that advertence alone should be regarded as adequate to inculpate [ie: convict] for
off ences of recklessness. If this proposition can be found embedded in the law or salient in
the relevant philosophy, Majewski might still be denounced as “contrary to principle”. But it is
questionable whether that is the case.

The proposition is, of course supported by the well-known subjectivist platform. But it is clear
that that platform is itself far from universally accepted. At the lowest, there seems to be a popu-
lar notion that when a person has done some misdeed, to say “I didn’t realize” is not necessarily a
satisfactory answer to an accusation of culpability for it: the retort, “Well, you should have done”,
is felt supportable. A specifi c manifestation of this seems to be the further popular idea that one
who fails to realize what he is doing because he is voluntarily intoxicated is not to be exonerated;
if anything, the intoxication gives especially sharp focus and added power to the retort.’
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legally insane so as to not know what he was doing or that it was wrong. He knew full well 

what he was doing and remembered it afterwards.

‘If a man by drinking brings on a distinct disease of the mind such as delirium tremens, so that 
he is temporarily insane within the M’Naghten Rules, that is to say, he does not at the time 
know what he is doing or that it is wrong, then he has a defence on the ground of insanity. . . . 
[h]e was not suff ering from a disease of the mind brought on by drink. He was suff ering from a 
diff erent disease altogether. . . .

My Lords, I think the law on this point should take a clear stand. If a man, whilst sane and sober, 
forms an intention to kill and makes preparation for it, knowing it is a wrong thing to do, and then 
gets himself drunk so as to give himself Dutch courage to do the killing, and whilst drunk carries 
out his intention, he cannot rely on this self-induced drunkenness as a defence to a charge of 
murder, nor even as reducing it to manslaughter. He cannot say that he got himself into such a 
stupid state that he was incapable of an intent to kill. So also when he is a psychopath, he can-
not by drinking rely on his self-induced defect of reason as a defence of insanity. . . .’

thinking point 8.12

1. Would Gallagher have had any other defence to murder?

2. D plans to kill a rival (V) at the end of the week but V goes away for a month. D, whilst 

in a drunken state, unexpectedly meets V on his return. He kills V with a single stab to 

the heart. He later claims that he was so drunk as to lack MR. Will D have a defence?

8.3.7  Involuntary Intoxication

Involuntary intoxication is rare but it can occur where D is unaware of the intoxicant because 

it is secretly concealed in a soft drink, administered without consent (eg under duress or 

trick), the result of automatism (one who drinks wine instead of water whilst concussed) or 

the unforeseen effect of medication.

The court is not concerned with moral fault, only 
with culpability

The crucial question remains one of MR, whether intoxication is voluntary or involuntary. 

Involuntary intoxication provides a complete defence to all crimes provided D lacks MR. But 

it is no defence at all to one who acted with MR:

R v Kingston ●  [1994] 3 ALL ER 353 HOUSE OF LORDS

D was a man with paedophiliac homosexual tendencies which he had kept under control. D 

was in a business dispute with third parties who wished to blackmail him. The third parties 

hired a man named Penn to obtain damaging information against D. Penn lured a 15-year-

old boy to his fl at and surreptitiously drugged him. D was then invited to the fl at. He sexu-

ally abused the boy along with Penn who photographed and taped the incident. Both were 

charged with indecent assault. D’s defence was that he could remember nothing after having 

consumed coffee in the fl at. He alleged that Penn had surreptitiously laced his coffee with a 

‘If a man by drinking brings on a distinct disease of the mind such as delirium tremens, so that
he is temporarily insane within the M’Naghten Rules, that is to say, he does not at the time
know what he is doing or that it is wrong, then he has a defence on the ground of insanity. . . .
[h]e was not suff ering from a disease of the mind brought on by drink. He was suff ering from a
diff erent disease altogether. . . .

My Lords, I think the law on this point should take a clear stand. If a man, whilst sane and sober,
forms an intention to kill and makes preparation for it, knowing it is a wrong thing to do, and then
gets himself drunk so as to give himself Dutch courage to do the killing, and whilst drunk carries
out his intention, he cannot rely on this self-induced drunkenness as a defence to a charge of 
murder, nor even as reducing it to manslaughter. He cannot say that he got himself into such a
stupid state that he was incapable of an intent to kill. So also when he is a psychopath, he can-
not by drinking rely on his self-induced defect of reason as a defence of insanity. . . .’

thinking point 8.12

1. Would Gallagher have had any other defence to murder?

2. D plans to kill a rival (V) at the end of the week but V goes away for a month. D, whilst 

in a drunken state, unexpectedly meets V on his return. He kills V with a single stab to 

the heart. He later claims that he was so drunk as to lack MR. Will D have a defence?
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drug which caused him to commit the offence. Both were convicted of indecent assault. Penn 

was also convicted of causing the youth to take a stupefying drug with intent.

The judge directed the jury that if D had no intent for the crime, he should be acquitted. On 

the other hand, if he did have MR, he was guilty because a drugged intent was still an intent. 

The Court of Appeal quashed the conviction on the grounds that if D had formed the intent 

to assault, but that he would not have done so but for the surreptitious administration of 

drugs which had caused him to lose self-control, the involuntary intoxication negatived MR. 

In other words, if blame was absent, so too was MR. Lord Taylor CJ in the Court of Appeal 

had said this:

‘Having paedophiliac inclinations and desires is not proscribed; putting them into practice is. 
If the sole reason why the threshold between the two has been crossed is or may have been 
that the inhibition which the law requires has been removed by the clandestine act of a third 
party, the purposes of the criminal law are not served by nevertheless holding that the person 
performing the act is guilty of an off ence. A man is not responsible for a condition produced “by 
stratagem, or the fraud of another.” If therefore drink or a drug, surreptitiously administered, 
causes a person to lose his self control and for that reason to form an intent which he would 
not otherwise have formed, it is consistent with the principle that the law should exculpate him 
because the operative fault is not his . . . . the law recognises that, exceptionally, an accused 
person may be entitled to be acquitted if there is a possibility that although his act was inten-
tional, the intent itself arose out of circumstances for which he bears no blame.’

This was rejected by the House of Lords. Lord Mustill gave the leading judgment:

‘In ordinary circumstances the respondent’s paedophiliac tendencies would have been kept 
under control, even in the presence of the sleeping or unconscious boy on the bed. The ingestion 
of the drug (whatever it was) brought about a temporary change in the mentality or personality 
of the respondent which lowered his ability to resist temptation so far that his desires overrode 
his ability to control them. Thus we are concerned here with a case of disinhibition. The drug is 
not alleged to have created the desire to which the respondent gave way, but rather to have 
enabled it to be released. . . .

Each off ence consists of a prohibited act or omission coupled with whatever state of mind is 
called for by the statute or rule of the common law which creates the off ence. In those off ences 
which are not absolute the state of mind which the prosecution must prove to have underlain 
the act or omission – the “mental element” – will in the majority of cases be such as to attract 
disapproval. The mental element will then be the mark of what may properly be called a “guilty 
mind”. . . . [t]o assume that contemporary moral judgments aff ect the criminality of the act 
as distinct from the punishment appropriate to the crime once proved, is to be misled by the 
expression “mens rea”, the ambiguity of which has been the subject of complaint for more than 
a century. Certainly, the “mens” of the defendant must usually be involved in the off ence: but 
the epithet “rea” refers to the criminality of the act in which the mind is engaged, not to its 
moral character. . . .’ Appeal allowed.

NOTE

1.  Lord Mustill refused to recognise a new defence of involuntary intoxication on the grounds 

that it would be a general and complete defence, unlike, for example, provocation or 

diminished responsibility. Moreover, it was unclear as to whether it would only apply 

‘Having paedophiliac inclinations and desires is not proscribed; putting them into practice is.
If the sole reason why the threshold between the two has been crossed is or may have been
that the inhibition which the law requires has been removed by the clandestine act of a third
party, the purposes of the criminal law are not served by nevertheless holding that the person
performing the act is guilty of an off ence. A man is not responsible for a condition produced “by
stratagem, or the fraud of another.” If therefore drink or a drug, surreptitiously administered,
causes a person to lose his self control and for that reason to form an intent which he would
not otherwise have formed, it is consistent with the principle that the law should exculpate him
because the operative fault is not his . . . . the law recognises that, exceptionally, an accused
person may be entitled to be acquitted if there is a possibility that although his act was inten-
tional, the intent itself arose out of circumstances for which he bears no blame.’

‘In ordinary circumstances the respondent’s paedophiliac tendencies would have been kept
under control, even in the presence of the sleeping or unconscious boy on the bed. The ingestion
of the drug (whatever it was) brought about a temporary change in the mentality or personality
of the respondent which lowered his ability to resist temptation so far that his desires overrode
his ability to control them. Thus we are concerned here with a case of disinhibition. The drug is
not alleged to have created the desire to which the respondent gave way, but rather to have
enabled it to be released. . . .

Each off ence consists of a prohibited act or omission coupled with whatever state of mind is
called for by the statute or rule of the common law which creates the off ence. In those off ences
which are not absolute the state of mind which the prosecution must prove to have underlain
the act or omission – the “mental element” – will in the majority of cases be such as to attract
disapproval. The mental element will then be the mark of what may properly be called a “guilty
mind”. . . . [t]o assume that contemporary moral judgments aff ect the criminality of the act
as distinct from the punishment appropriate to the crime once proved, is to be misled by the
expression “mens rea”, the ambiguity of which has been the subject of complaint for more than
a century. Certainly, the “mens” of the defendant must usually be involved in the off ence: but
the epithet “rea” refers to the criminality of the act in which the mind is engaged, not to its
moral character. . . .’ Appeal allowed.
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where a third party had caused the intoxication or whether D’s own mistake might have 

done so. Lord Mustill was concerned that the more susceptible the D to temptation, the 

easier it would be to establish.

2.  Following Kingston, it is irrelevant whether intoxication is voluntary or involuntary or, if 

the latter, whether D lacks moral fault. The crucial question in all cases is whether MR can 

be proved or not.

Voluntary intoxication:

Assuming proof of AR:

Did D have MR for the offence, whether specifi c or basic intent?• 

If yes, D is guilty.• 

If no, D may have a partial defence to a crime of specifi c intent but will have no defence • 

to a basic intent crime.

Involuntary intoxication:

Assuming proof of AR:

Did D have MR for the offence, whether specifi c or basic intent?• 

If yes, D is guilty.• 

If no, D may have a complete defence (subject to the rules on medication).• 

thinking point 8.13

D suffers a migraine attack and experiences visual disturbances. She accidentally takes 

some of her husband’s tranquillisers instead of pain killers and feels worse. She abuses 

and kicks a child who rings the doorbell to ask if she can retrieve her football from D’s 

garden. D is frequently troubled by this child whose football games D regards as anti-social 

behaviour. Does D have a defence to assault and battery?

Kingston raised interesting arguments about moral fault and criminal liability. Read the fol-

lowing by G.R. Sullivan, ‘Involuntary Intoxication and Beyond’ [1994] Crim LR 272 following 

the decision of the Court of Appeal:

‘The Court of Appeal’s decision does not fi t certain accounts of criminal liability. An intent in the 
conventional sense seemed clearly present; D conceived what it was he wanted and obtained 
it by goal-directed conduct. Although in a state of disinhibition, his conduct was in no sense 
compelled. From the perspective of “fair opportunity and capacity to conform conduct to law” 
he arguably retained suffi  cient cognitive and volitional resources to comply with the law. If the 
Court of Appeal’s decision is confi rmed as it stands, then, as regards any off ence with which D 
is charged involving proof of mens rea, should he adduce evidence of involuntary intoxication, 
it will be for the prosecution to prove that it was voluntary. Failing that, it must prove the hypo-
thetical proposition that D would have off ended in the same way had he been sober. Compared, 
say, to a defendant raising duress, the Court of Appeal’s decision appears indulgent and could 
well be overturned.

thinking point 8.13

D suffers a migraine attack and experiences visual disturbances. She accidentally takes 

some of her husband’s tranquillisers instead of pain killers and feels worse. She abuses 

and kicks a child who rings the doorbell to ask if she can retrieve her football from D’s 

garden. D is frequently troubled by this child whose football games D regards as anti-social 

behaviour. Does D have a defence to assault and battery?

‘The Court of Appeal’s decision does not fi t certain accounts of criminal liability. An intent in the
conventional sense seemed clearly present; D conceived what it was he wanted and obtained
it by goal-directed conduct. Although in a state of disinhibition, his conduct was in no sense
compelled. From the perspective of “fair opportunity and capacity to conform conduct to law”
he arguably retained suffi  cient cognitive and volitional resources to comply with the law. If the
Court of Appeal’s decision is confi rmed as it stands, then, as regards any off ence with which D
is charged involving proof of mens rea, should he adduce evidence of involuntary intoxication,
it will be for the prosecution to prove that it was voluntary. Failing that, it must prove the hypo-
thetical proposition that D would have off ended in the same way had he been sober. Compared,
say, to a defendant raising duress, the Court of Appeal’s decision appears indulgent and could
well be overturned.
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Yet if we ask some very basic questions about the nature and point of criminal liability for stig-
matic off ences, a case can be made for sustaining the Court of Appeal’s decision, provided 
certain qualifi cations are made. . . . The drugs did not necessarily produce an alien character, 
they brought to the surface proclivities he might otherwise have suppressed. The intent that D 
formed was his own intent and no one else’s. Yet Lord Taylor’s intuition that D may have lacked 
suffi  cient culpability for a conviction is, with respect, convincing if we can make the assumption 
that D was not a practising paedophile. Taking the assumption to be correct, it is not a fair test 
of character to remove surreptitiously a person’s inhibitions and confront him with that tempta-
tion he ordinarily seeks to avoid. Character, in this context, is a matter of attained status, public 
record, not of private dispositions or proclivities. In Kingston, D was affl  icted with a sexuality 
which if he expressed would lead inevitably to criminal conduct. To the extent that he was able 
to restrain this tendency, he was entitled to that respect and non-intervention on the part of the 
State which is the due of law-abiding subjects. The Court of Appeal eff ectively concluded that D’s 
conduct in all the circumstances of the particular occasion did not merit loss of this status.’

Do you agree with the views of this author and the Court of Appeal or with those of the 

House of Lords?

8.3.8  Dangerous Drugs

Drugs known to be dangerous—voluntary intoxication

Where D consumes a drug which is known to be dangerous in the sense that it can cause 

unpredictable and aggressive behaviour, he will have no defence to a crime of basic intent.

R v Lipman ●  [1970] 1 QB 152 COURT OF APPEAL

D and his girlfriend were tripping on LSD, an hallucinogenic drug. D crammed eight inches 

of sheet into the girl’s mouth, asphyxiating her, in the belief that he was descending to the 

centre of the earth and was being attacked by snakes. He denied knowledge of what he was 

doing or intent to harm. He was charged with murder but the jury found that he lacked the 

intent to kill or do grievous bodily harm. On the lesser charge of manslaughter by reckless-

ness or gross negligence, the jury was directed that the prosecution need only prove that D 

would have known his actions in voluntarily taking the drugs to have been dangerous. D was 

convicted and appealed on the ground that the jury should also have been directed on the 

need for proof of intention or foresight that his actions were likely to result in harm.

Widgery LJ:

‘For the purposes of criminal responsibility we see no reason to distinguish between the 
eff ect of drugs voluntarily taken and drunkenness voluntarily induced. As to the latter there 
is a great deal of authority. [The cases of Beard, Bratty and Gallagher were cited.] These 
authorities show quite clearly, in our opinion, that it was well established that no specifi c 
intent was necessary to support a conviction for manslaughter based on killing in the course 
of an unlawful act and that, accordingly, self-induced drunkenness was no defence to such 
a charge. . . .’

Widgery LJ held that D was responsible for the act of killing whilst drugged (a different point 

from the responsibility for taking the drugs). Further, such unlawful and obviously dangerous 

Yet if we ask some very basic questions about the nature and point of criminal liability for stig-
matic off ences, a case can be made for sustaining the Court of Appeal’s decision, provided
certain qualifi cations are made. . . . The drugs did not necessarily produce an alien character,
they brought to the surface proclivities he might otherwise have suppressed. The intent that D
formed was his own intent and no one else’s. Yet Lord Taylor’s intuition that D may have lacked
suffi  cient culpability for a conviction is, with respect, convincing if we can make the assumption
that D was not a practising paedophile. Taking the assumption to be correct, it is not a fair test
of character to remove surreptitiously a person’s inhibitions and confront him with that tempta-
tion he ordinarily seeks to avoid. Character, in this context, is a matter of attained status, public
record, not of private dispositions or proclivities. In Kingston, D was affl  icted with a sexuality
which if he expressed would lead inevitably to criminal conduct. To the extent that he was able
to restrain this tendency, he was entitled to that respect and non-intervention on the part of the
State which is the due of law-abiding subjects. The Court of Appeal eff ectively concluded that D’s
conduct in all the circumstances of the particular occasion did not merit loss of this status.’

‘For the purposes of criminal responsibility we see no reason to distinguish between the
eff ect of drugs voluntarily taken and drunkenness voluntarily induced. As to the latter there
is a great deal of authority. [The cases of Beard, Bratty and Gallagher were cited.] These
authorities show quite clearly, in our opinion, that it was well established that no specifi c
intent was necessary to support a conviction for manslaughter based on killing in the course
of an unlawful act and that, accordingly, self-induced drunkenness was no defence to such
a charge. . . .’
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actions were all that was required for unlawful act manslaughter (as opposed to gross negli-

gence manslaughter as charged).

NOTE

1.  The case demonstrates that automatism due to dangerous drugs voluntarily taken is one 

of intoxication not automatism.

2.  Lipman has been strongly criticised. D would have been correctly convicted of reckless/gross 

negligence manslaughter as directed by the trial judge, having voluntarily taken danger-

ous drugs with the requisite MR. The Court of Appeal convicted him of a different type of 

Partial defence Complete defence

Did D act with MR? Did D act with MR?

Guilty

Specific intent crime

Voluntary intoxication Involuntary intoxication

Specific intent crime

Basic intent crime Basic intent crime

No YesYes No

Complete defence

Did D act with MR? Did D act with MR?

GuiltyGuilty

(The Majewski Rule)

No YesYes No

Guilty of lesser basic
intent offence

Diagram 8.4
Flow chart: The 
intoxication rules
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manslaughter and held that no MR was required for his act of killing. Under the usual rules 

of unlawful and dangerous act manslaughter, MR must be proved for the unlawful act.

3.  D’s defence was one of intoxication producing automatism. Had the straightforward 

automatism rules applied, D would have been entitled to an acquittal for he lacked vol-

untariness and thus the AR for the killing. [The rules on self-induced automatism (Quick/

Bailey), which would have denied him a defence to manslaughter, a crime of basic intent, 

had not then appeared.]

There is no certainty as to which drugs the court will regard as dangerous and thus the rule 

is somewhat vague. Drugs legislation may provide some guidance but not all classifi ed drugs 

produce dangerous aggression. On the other hand, abuse of some non-classifi ed drugs can 

be dangerous. Drugs classifi ed as ‘controlled substances’ under the Misuse of Drugs Act 

1971 as amended by the Drugs Act 2005, are graded according to their harmfulness or 

depe ndency when misused, not according to danger, ie: whether they produce aggression 

or uncontrollability:

Class A drugs are the most dangerous, eg opiates such as morphine, opium, heroin as well • 

as ecstasy, crack, cocaine and hallucinogenic drugs such as LSD and magic mushrooms (if 

prepared for use) and amphetamines (if prepared for injection).

Class B drugs include cannabis and most amphetamines and barbiturates.• 

Class C drugs include tranquillisers (eg Valium), some painkillers, GHB (Gamma • 

hydroxybutyrate).

Drugs not known to be dangerous—involuntary intoxication

If D commits an offence under the infl uence of a medicinal drug taken in accordance with 

medical advice which is not known to be dangerous and the drug has an unforeseen side-

effect causing D to become aggressive or unpredictable, involuntary intoxication will provide 

a defence to crimes of basic intent. But awareness of the risk of aggression/unpredictability 

will defeat the defence because D will be (subjectively) reckless.

Therefore, the question is whether or not D knew or was reckless as to such a risk.

If yes, the intoxication will be voluntary and no defence to a crime of basic intent.• 

If no, the intoxication will be involuntary and will provide a complete defence.• 

These rules mirror self-induced automatism.

It was in R v Bailey [1983] 2 All ER 503 that the Court of Appeal fi rst drew a legal distinction 

between drugs known and not known to be dangerous (see (‘Automatism’, p 400) where a 

hypoglycaemic D took an iron bar to a pub). The distinction was confi rmed in the following 

case:

R v Hardie ●  [1985] 1 WLR 64 COURT OF APPEAL

To calm his nerves, D took several Valium tablets belonging to his former partner following 

the break-up of their relationship. He did not know what effect they would have. Whilst she 

and her daughter were in an adjoining room, D started a fi re in a wardrobe. He was charged 

with damaging property with intent to endanger life or being reckless whether life would be 

endangered contrary to s1(2) Criminal Damage Act 1971. He argued in his defence that the 

Valium had prevented him from having MR. The judge rejected this defence because D had 

voluntarily taken the drug. D was convicted and appealed.
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Parker LJ:

‘R v Majewski was a case of drunkenness resulting from alcoholic consumption by the 
accused whilst under the infl uence of non-medically prescribed drugs. R v Caldwell was a 
case of plain drunkenness. There can be no doubt that the same rule applies both to self-
intoxication by alcohol and intoxication by hallucinatory drugs, but this is because the 
eff ects of both are well-known and there is therefore an element of recklessness in the self-
administration of the drug. R v Lipman . . .is an example of such a case. . . .

It is true that Valium is a drug and it is true that it was taken deliberately and not taken on medical 
prescription, but the drug is, in our view, wholly diff erent in kind from drugs which are liable to 
cause unpredictability or aggressiveness. It may well be that the taking of a sedative or sopo-
rifi c drug will, in certain circumstances, be no answer, for example in a case of reckless driving, 
but if the eff ect of a drug is merely soporifi c or sedative the taking of it, even in some excessive 
quantity, cannot in the ordinary way raise a conclusive presumption against the admission of 
proof of intoxication for the purpose of disproving mens rea in ordinary crimes, such as would be 
the case with alcoholic intoxication or incapacity or automatism resulting from the self-admin-
istration of dangerous drugs. . . .’

In the present case the jury should not, in our judgment, have been directed to disregard any 
incapacity which resulted or might have resulted from the taking of Valium. They should have 
been directed that if they came to the conclusion that, as a result of the Valium, the appellant 
was, at the time, unable to appreciate the risks to property and persons from his actions they 
should then consider whether the taking of the Valium was itself reckless . . . .’ Appeal allowed. 
(Emphasis added.)

‘R v Majewski was a case of drunkenness resulting from alcoholic consumption by the
accused whilst under the infl uence of non-medically prescribed drugs. R v Caldwell was a
case of plain drunkenness. There can be no doubt that the same rule applies both to self-
intoxication by alcohol and intoxication by hallucinatory drugs, but this is because the
eff ects of both are well-known and there is therefore an element of recklessness in the self-
administration of the drug. R v Lipman . . .is an example of such a case. . . .

It is true that Valium is a drug and it is true that it was taken deliberately and not taken on medical
prescription, but the drug is, in our view, wholly diff erent in kind from drugs which are liable to
cause unpredictability or aggressiveness. It may well be that the taking of a sedative or sopo-
rifi c drug will, in certain circumstances, be no answer, for example in a case of reckless driving,
but if the eff ect of a drug is merely soporifi c or sedative the taking of it, even in some excessive
quantity, cannot in the ordinary way raise a conclusive presumption against the admission of 
proof of intoxication for the purpose of disproving mens rea in ordinary crimes, such as would be
the case with alcoholic intoxication or incapacity or automatism resulting from the self-admin-
istration of dangerous drugs. . . .’

In the present case the jury should not, in our judgment, have been directed to disregard any
incapacity which resulted or might have resulted from the taking of Valium. They should have
been directed that if they came to the conclusion that, as a result of the Valium, the appellant
was, at the time, unable to appreciate the risks to property and persons from his actions they
should then consider whether the taking of the Valium was itself reckless . . . .’ Appeal allowed.
(Emphasis added.)

Specific intent Basic intent

Partial defence No defence

Medication

D is aware of risk of aggression D is unaware of risk of aggression

Voluntary intoxication
Involuntary intoxication

GuiltyGuilty of basic
intent crime

Complete defence
to all crimes

Diagram 8.5
Involuntary 
intoxication by 
medication
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NOTE

The outcome of a prosecution therefore depends on two things:

1.  Whether a drug voluntarily taken is known to be dangerous or not. This is entirely depend-

ent on the availability of publicised research, medical advice concerning unusual side-effects 

and public knowledge. Some commonly prescribed drugs can cause dangerous side-effects. 

Valium, a tranquilliser, is classifi ed as dangerous under Class B of the Misuse of Drugs Act 

1971 because of its addictive properties. Aggression is now a listed side-effect but this, 

along with many other side-effects of the group of tranquillisers, is not widely known (see eg 

parliamentary debate on benzodiazepines, Hansard, 7 December 1999). Psychosis is a rare 

but documented side-effect of a common anti-malarial drug: Mefl iquine (see drugsafety.

adisonline.com/pt/re/drs/abstract and www.bmj.com/cgi/content/abstract/330/7488/396). 

These are just two examples and doubtless there are many others.

By contrast, heroin, a well-known Class A drug, is dangerous not because it causes aggres-

sion but because, again, it is highly addictive. It is safe and predictable when taken in 

controlled doses but this fact is not well known. Further, the harmful consequences of 

some recreational drugs such as ecstasy and cannabis remain both medically and publicly 

contentious. Therefore, the question of danger is not straightforward and this makes the 

rule rather uncertain.

2.  Even if the drug is generally thought to be safe, D may still be reckless in taking it for he 

may be actually aware of a risk of unpredictability/aggression as, for instance, where a 

medicinal drug is taken for non-medicinal purposes (to get high). Note that the stricter 

and usual interpretation of recklessness relates to awareness/foresight of harm (ie the AR 

of an offence).

thinking point 8.14

Would intoxication from the following be classifi ed as voluntary or involuntary?

Insulin and alcohol, D being diabetic and having taken no fooda. 

Magic mushroomsb. 

Valiumc. 

Crackd. 

Cannabis.e. 

8.3.9  Voluntary Intoxication and Defences: 
Drunken Mistake

There appears to be a strange anomaly between a straight plea of intoxication and a plea of 

drunken mistake in relation to a defence. Whilst intoxication under the Majewski rule may 

result in a partial defence for crimes of specifi c intent, a plea of drunken mistake will result in 

conviction. A drunken mistake is irrelevant and no defence at all. This is contrary to general 

principles of MR and the Majewski rule. Statutory defences of reasonable belief or lawful 

excuse are, however, unaffected by this rule.

thinking point 8.14

Would intoxication from the following be classifi ed as voluntary or involuntary?

Insulin and alcohol, D being diabetic and having taken no fooda.

Magic mushroomsb.

Valiumc. 

Crackd. 

Cannabis.e.

www.bmj.com/cgi/content/abstract/330/7488/396
www.drugsafety.adisonline.com/pt/re/drs/abstract
www.drugsafety.adisonline.com/pt/re/drs/abstract


421

Intoxication
Statutory defences and drunken mistake

If D commits a statutory crime and the statute provides a defence of reasonable belief or law-

ful excuse, a drunken mistake of fact giving rise to an erroneous belief on D’s part will provide 

a complete defence, even to crimes of basic intent.

Jaggard v Dickinson ●  [1980] 3 ALL ER 716 QUEEN’S BENCH DIVISION

D’s friend had invited her to treat his home as her own. She attempted to enter the wrong 

house one night by a drunken mistake. Finding it locked, she broke a window and dam-

aged some curtains. When charged with criminal damage she relied on the defence in s5(2) 

Criminal Damage Act 1971 of lawful excuse based on a belief that the person entitled to con-

sent to the damage (ie her friend) would have consented had he known her circumstances. 

Under s5(2) it is immaterial whether a belief is justifi ed or not provided it is honest.

This was an offence of basic intent to which intoxication would normally be no defence. 

However, the court admitted evidence of D’s belief as a defence so as to explain her actions. 

She was acquitted. The prosecution had argued that since drunkenness in a crime of basic 

intent did not negate recklessness under Majewski, it could not be relied upon as a defence.

Mustill J:

‘In the fi rst place, the argument transfers the distinctions between off ences of specifi c and of 
basic intent to a context in which it has no place. The distinction is material where the defend-
ant relies on his own drunkenness as a ground for denying that he had the degree of intention 
or recklessness required in order to constitute the off ence. Here, by contrast, the appellant 
does not rely on her drunkenness to displace an inference of intent or recklessness; indeed 
she does not rely on it at all.

Her defence is founded on the state of belief called for by s5(2). True, the fact of the appellant’s 
intoxication was relevant to the defence under s5(2) for it helped to explain what would otherwise 
have been inexplicable, and hence lent colour to her evidence about the state of her belief. This is 
not the same as using drunkenness to rebut an inference of intention or recklessness. Belief, like 
intention or recklessness, is a state of mind; but they are not the same states of mind.’

NOTE

Criminal damage was an offence of Caldwell recklessness at the time (where D was reckless 

for having failed to think about an obvious risk of harm). Evidence of intoxication would 

normally have supported a fi nding of Caldwell recklessness regardless of the Majewski rule. 

However, the court decided that D’s actual belief was the real issue which took priority over 

Caldwell and Majewski.

Read this extract by G. Williams, ‘Two Nocturnal Blunders’ NLJ, 9 November 1990:

‘The defendant Jaggard had spent the evening in the local boozer, and the prosecution brought 
out this fact in evidence. . . . Note that the Diplock rule does not shut the defendant out from 
any defence. [The Diplock rule comes from Caldwell: D’s unawareness, owing to intoxication, of 
a risk is reckless if the risk would have been obvious to him had he been sober.] It is a common 
misapprehension that voluntary intoxication in the case of a crime of basic intent precludes 
any defence of lack of mens rea. In truth there is no rule that evidence of intoxication at the 
time of a criminal act turns the crime into one of strict liability and must inevitably lead to 

‘In the fi rst place, the argument transfers the distinctions between off ences of specifi c and of 
basic intent to a context in which it has no place. The distinction is material where the defend-
ant relies on his own drunkenness as a ground for denying that he had the degree of intention
or recklessness required in order to constitute the off ence. Here, by contrast, the appellant
does not rely on her drunkenness to displace an inference of intent or recklessness; indeed
she does not rely on it at all.

Her defence is founded on the state of belief called for by s5(2). True, the fact of the appellant’s
intoxication was relevant to the defence under s5(2) for it helped to explain what would otherwise
have been inexplicable, and hence lent colour to her evidence about the state of her belief. This is
not the same as using drunkenness to rebut an inference of intention or recklessness. Belief, like
intention or recklessness, is a state of mind; but they are not the same states of mind.’

‘The defendant Jaggard had spent the evening in the local boozer, and the prosecution brought
out this fact in evidence. . . . Note that the Diplock rule does not shut the defendant out from
any defence. [The Diplock rule comes from Caldwell: D’s unawareness, owing to intoxication, of 
a risk is reckless if the risk would have been obvious to him had he been sober.] It is a common
misapprehension that voluntary intoxication in the case of a crime of basic intent precludes
any defence of lack of mens rea. In truth there is no rule that evidence of intoxication at the
time of a criminal act turns the crime into one of strict liability and must inevitably lead to
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a conviction. Under the Diplock rule the defendant will still get off  if the court thinks that a 
sober person might have made the same mistake. . . . Many people, irrespective of intoxica-
tion, must have mistaken a house in a street. . . . We do not know whether the magistrates 
considered the Diplock question, but anyway the Divisional Court held . . . that it was not the 
right question, because the matter was regulated by s5(2)(a), which is wholly a subjective 
provision. The issue under the Act is what the defendant believed: it says nothing about intoxi-
cation. Although the Diplock rule applies to charges of recklessness in general, the Act super-
sedes it for charges of criminal damage, asking not what the defendant would have believed 
but for intoxication, but what he did in fact believe, taking account of his intoxication.’

The author continued to make the point that if the risk is one that would not have been 

obvious to a sober person, D is entitled to an acquittal. This applies equally to subjective 

recklessness: a risk that would be recognised as reasonable or justifi able by a sober person 

does not become unreasonable simply because D is drunk and fails to recognise any risk at 

all. Intoxication should not automatically lead to conviction.

He went on to point out a danger of a purely subjective test of mistaken belief: that it could 

be exploited by vandals, thieves and joy-riders who claim to be unaware of any risk. He con-

cluded that the law required amendment so as to convict the latter but acquit people like 

Jaggard who made a common mistake and who ought not to be considered reckless.

Common law defences and drunken mistake
 Mistaken self-defence
Imagine that D mistakenly believes that it is necessary to use force to defend himself from 

attack when, in reality, there is no threat at all. Under the usual rules of self-defence, an hon-

est belief in the necessity for force will negate the unlawfulness of any assault that D commits 

and he will be entitled to an acquittal. The test is subjective.

You might expect an honest belief based on a drunken mistake to follow the same rule. It 

did in Jaggard. Or perhaps the test should follow Majewski, so that a drunken mistake would 

provide a partial defence to crimes of specifi c intent but no defence to crimes of basic intent? 

Three cases have confi rmed, however, that a drunken mistake is no defence to any crime, 

whether specifi c or basic, regardless of the absence of MR and D will be convicted.

R v O’Grady ●  [1987] 3 ALL ER 420 COURT OF APPEAL

D and his friend fell asleep in D’s fl at, both of them extremely drunk. D alleged that he awoke 

to fi nd his friend assaulting him with a piece of glass in his hand. D retaliated with another 

piece of glass. The friend died from his injuries. D was convicted of manslaughter following 

the judge’s direction to the jury on mistaken belief in self-defence, which would constitute 

a defence if the mistake was honest, but that the amount of force used was excessive or 

unreasonable.

Lord Lane CJ:

‘We have come to the conclusion that, where the jury are satisfied that the defendant 
was mistaken in his belief that any force or the force which he in fact used was neces-
sary to defend himself and are further satisfied that the mistake was caused by voluntarily 
induced intoxication, the defence must fail. We do not consider that any distinction should 

a conviction. Under the Diplock rule the defendant will still get off  if the court thinks that a
sober person might have made the same mistake. . . . Many people, irrespective of intoxica-
tion, must have mistaken a house in a street. . . . We do not know whether the magistrates
considered the Diplock question, but anyway the Divisional Court held . . . that it was not the
right question, because the matter was regulated by s5(2)(a), which is wholly a subjective
provision. The issue under the Act is what the defendant believed: it says nothing about intoxi-
cation. Although the Diplock rule applies to charges of recklessness in general, the Act super-
sedes it for charges of criminal damage, asking not what the defendant would have believed
but for intoxication, but what he did in fact believe, taking account of his intoxication.’

‘We have come to the conclusion that, where the jury are satisfied that the defendant
was mistaken in his belief that any force or the force which he in fact used was neces-
sary to defend himself and are further satisfied that the mistake was caused by voluntarily
induced intoxication, the defence must fail. We do not consider that any distinction should
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be drawn on this aspect of the matter between offences involving what is called specific 
intent, such as murder, and offences of so called basic intent, such as manslaughter. Quite 
apart from the problem of directing a jury in a case such as the present where manslaugh-
ter is an alternative verdict to murder, the question of mistake can and ought to be consid-
ered separately from the question of intent. A sober man who mistakenly believes he is in 
danger of immediate death at the hands of an attacker is entitled to be acquitted of both 
murder and manslaughter if his reaction in killing his supposed assailant was a reasonable 
one. What his intent may have been seems to us to be irrelevant to the problem of self-
defence or no.

This brings us to the question of public order. There are two competing interests. On the one 
hand the interest of the defendant who has only acted according to what he believed to be 
necessary to protect himself, and on the other hand that of the public in general and the 
victim in particular who, probably through no fault of his own, has been injured or perhaps 
killed because of the defendant’s drunken mistake. Reason recoils from the conclusion 
that in such circumstances a defendant is entitled to leave the court without a stain on his 
character. . . .’

NOTE

1.  The case was concerned with manslaughter but the court also considered that a drunken 

mistake in self-defence was no defence to murder. The latter was perhaps an unnecessary 

extension of the law since, even if D had been charged with murder, under the Majewski 

rule, D could have been convicted of manslaughter in any event.

2. The question of mistake was (inexplicably) ‘separate’ from that of MR.

3.  The decision meant that one could be convicted of murder in the absence of intention 

to kill or cause grievous bodily harm. This was extremely contentious. It contravened the 

following rules:

The requirement of MR.• 

The • Majewski rule, whereby intoxication would be a partial defence to a crime of spe-

cifi c intent such as murder on the basis of a denial of MR.

•  The principal authority on self-defence, Gladstone Williams [1984] 78 Cr App R 276 (see 

Chapter 9. ‘D may make an honest but unreasonable mistake about the necessity for 

self-defence (a subjective test)’, p 483), which held that MR for an offence of violence 

was an intent to apply unlawful force to V. If due to an honest, sober mistake, D uses 

force in self-defence (a lawful purpose), he lacks the MR. The question of belief and MR 

are intertwined whereas O’Grady said that they were separate: a drunken mistake was 

irrelevant to self-defence. This would be very hard for a jury to understand.

O’Grady gives rise to the following consequences: a drunken mistake might produce different 

outcomes at trial for a crime of specifi c intent depending on how it is presented:

as a plea of intoxication—a partial defence;• 

as mistaken self-defence—a complete defence;• 

as a drunken mistake in self-defence—no defence at all.• 

The Law Commission criticised O’Grady in ‘Criminal Law, A Criminal Code’ (Law Com No 177, 

1989), para 8.42,as follows: ‘. . . it would, we believe, be unthinkable to convict of murder a 

be drawn on this aspect of the matter between offences involving what is called specific
intent, such as murder, and offences of so called basic intent, such as manslaughter. Quite
apart from the problem of directing a jury in a case such as the present where manslaugh-
ter is an alternative verdict to murder, the question of mistake can and ought to be consid-
ered separately from the question of intent. A sober man who mistakenly believes he is in
danger of immediate death at the hands of an attacker is entitled to be acquitted of both
murder and manslaughter if his reaction in killing his supposed assailant was a reasonable
one. What his intent may have been seems to us to be irrelevant to the problem of self-
defence or no.

This brings us to the question of public order. There are two competing interests. On the one
hand the interest of the defendant who has only acted according to what he believed to be
necessary to protect himself, and on the other hand that of the public in general and the
victim in particular who, probably through no fault of his own, has been injured or perhaps
killed because of the defendant’s drunken mistake. Reason recoils from the conclusion
that in such circumstances a defendant is entitled to leave the court without a stain on his
character. . . .’
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person who thought, for whatever reason, that he was acting to save his life and who would 

have been acting reasonably if he had been right.’ Reversal of the case was recommended in 

‘Intoxication and Criminal Liability’ (Law Com No 229, 1995) para 7.12.

Despite its ambiguity, the O’Grady rule signifi es a policy to protect victims and society from the 

excesses of intoxication producing violence. The Court of Appeal in O’Connor [1991] Crim LR 

135, confi rmed that O’Grady was binding in relation to murder. O’Connor concerned a head-

butting causing death in a public house in drunken self-defence. Both cases were approved in:

R v Hatton (Jonathan) ●  [2005] EWCA CRIM 2951, [2006] 1 CR APP R 16 COURT OF APPEAL

After consuming over 20 pints of beer, D went with V to V’s fl at, having just met him at a club. 

At the fl at, D battered V to death with a sledgehammer. Under V’s body was a fi ve-foot-long 

stick belonging to D which D had fashioned to resemble a samurai sword. D was charged with 

murder. His testimony was that he had no recollection of the death although he did recall 

being hit with the stick and therefore must have believed that he was under attack. Defence 

counsel submitted that owing to intoxication D might have acted with a warped perception 

of reality and that he might have believed, mistakenly, that V was an SAS soldier attacking 

him with a sword. The defence was one of self-defence induced by drunken mistake. The 

issue on appeal was whether O’Grady was correct or whether D’s actions were reasonable 

having regard to his drunken perception of the danger to which he was exposed.

The appeal was dismissed. O’Grady was confi rmed as having decided a general point of law 

that where mistaken force in self-defence was caused by voluntary intoxication, the defence 

must fail.

 Mistaken belief in consent
Recall that consent is a defence to assault or a sexual offence. A mistaken belief in consent 

will arise where D mistakenly believes that V is consenting because, due to intoxication, he 

fails to notice what would have been an obvious refusal had he been sober. In relation to non-

sexual offences, a sober, honest mistaken belief in consent negates the MR to act unlawfully 

and provides a complete defence. The mistake need not be reasonable (DPP v Morgan [1976] 

AC 182—see Chapter 9, ‘Mistakes of fact’ p 506). A mistake in relation to sexual offences 

under the Sexual Offences Act 2003 must now be both honest and reasonable (Chapter 11 

‘Mens rea under the SOA 2003’, p 607). Either way, a sober mistaken belief in consent is 

capable of providing a complete defence. By contrast, a drunken mistake in consent is no 

defence at all.

O’Grady was confi rmed by the Court of Appeal in R v Fotheringham (1988) 88 Cr App R 206 

where D returned home after an intoxicating night out and had sexual intercourse with the 

14-year-old baby-sitter who was in the matrimonial bed. She neither consented nor resisted. 

D claimed he believed she was his wife. The Court of Appeal held that his drunken mistake 

as to the girl’s identity was no defence to rape which was classifi ed as a crime of basic intent. 

Heard [2007] Crim LR 654 above confi rms this classifi cation (‘Crimes of Basic and Specifi c 

Intent’, p 409).

Strangely, this approach was not applied by the Court of Appeal in R v Richardson & Irwin 

[1999] 1 Cr App R 392, [1999] Crim LR 494 where two university students pleaded drunken 

belief in consent when, for a prank, they held a friend over a balcony. He fell 12 feet and suf-

fered broken bones. They were charged with unlawfully and maliciously infl icting grievous 

bodily harm contrary to s20 OAPA 1861 and pleaded the defence of consent to horseplay 
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(horseplay is an exception to the rule that one cannot consent to injury and provides a 

defence—Chapter 10, ‘Rough horseplay’, p 543). The trial judge directed the jury to deter-

mine their intention according to the state of mind of a reasonable man not under the infl u-

ence of alcohol. This was held to be wrong. A subjective approach to MR required awareness 

of the risk of lack of consent. If Ds lacked awareness due to a mistaken belief in consent, albeit 

a drunken and unreasonable one, they were not reckless and were wrongly convicted.

This decision is generally regarded as fl awed. Even under Majewski, intoxication is no defence 

to a crime of basic intent. Further, in considering the effect of drunken mistake, the court did 

not refer to O’Grady, O’Connor or Fotheringham. The question was treated by the court as 

an evidential one. Had these defendants been sober they would (hopefully) not have behaved 

in such a way nor made the same mistake and so intoxication ought not to have provided a 

defence to these crimes of basic intent.

thinking point 8.15

D, who has drunk six vodkas, commits the following mistakes. Will she have a defence? In 

each case:

Identify the offence• 

Is there a statutory defence?—mistaken belief is relevant• 

Is there a common law defence?—mistaken belief is irrelevant.• 

D kills V thinking that V is pointing a gun at her whereas it is in fact a stick.1. 

D breaks into a neighbour’s house (V) to turn off a persistently ringing burglar 2. 

alarm, believing that V would not mind. The alarm is ringing from a different house.

D jokingly trips V up, causing V to break his wrist.3. 

 Intoxication, insanity and automatism
It can be diffi cult to work out which defence applies where D suffers from more than one 

condition. Where excessive drinking has produced insanity so that D does not know what he 

is doing or that it is wrong, the M’Naghten Rules will apply (Beard, Gallagher).

Where D suffers from a pre-existing disease of the mind and also drinks excessively, it is 

unclear whether the defence should be insanity (Beard) or intoxication (Gallagher).

If D is so intoxicated by alcohol or dangerous drug as to be acting as an automaton, the rules 

on intoxication will apply (Lipman—where D took LSD and killed his girlfriend believing she 

was a snake). Policy requires the courts to invoke the rules for the purposes of social defence. 

Where the automatism is the result of non-dangerous drugs, automatism will apply provided 

D was not aware of the risk.

8.3.10  Majewski in other Common Law Jurisdictions

The Majewski principle, resulting in conviction for crimes of basic intent despite the absence 

of MR, is not followed throughout the common law world.

New Zealand: a lack of MR due to intoxication results in complete acquittal and there is no • 

distinction between intentional and reckless crimes.

thinking point 8.15

D, who has drunk six vodkas, commits the following mistakes. Will she have a defence? In 

each case:

Identify the offence•

Is there a statutory defence?—mistaken belief is relevant• 

Is there a common law defence?—mistaken belief is irrelevant.• 

D kills V thinking that V is pointing a gun at her whereas it is in fact a stick.1.

D breaks into a neighbour’s house (V) to turn off a persistently ringing burglar 2.

alarm, believing that V would not mind. The alarm is ringing from a different house.

D jokingly trips V up, causing V to break his wrist.3.
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Australia: under a federal legal system, some states provide that drunkenness might be a • 

defence wherever it negated MR but reforms in others have moved towards a Majewski 

rule.

Canada: • Majewski has not been followed since 1995 (Daviault (1995) 118 DLR (4th) 469). 

The case concerned a sexual assault upon a wheel-chair bound woman by a chronic alco-

holic who had consumed almost a whole bottle of brandy and who might not have known 

what he was doing.

Scotland: MR is treated rather more objectively than in England. Intoxication is no defence • 

in general.

Intoxication is a denial of MR.

Voluntary intoxication by alcohol or dangerous drugs:

Did D have MR for the offence, whether specifi c or basic intent?• 

If yes, D is guilty.• 

If no, D may have a partial defence to a crime of specifi c intent but will have no defence • 

to a basic intent crime.

Intoxication in the form of Dutch courage is no defence.• 

Involuntary intoxication:

Did D have MR for the offence, whether specifi c or basic intent?• 

If yes, D is guilty.• 

If no, D may have a complete defence.• 

This includes medication (ie drugs not generally known to be dangerous) unless D is • 

reckless.

Intoxication and defences:

A drunken mistake in relation to common law defences is no defence at all but might be • 

where a statutory defence is based on reasonable belief or lawful excuse.

8.3.11 Reform

In 1993, the Law Commission recommended the abolition of the Majewski rule and the 

introduction of a crime of criminal intoxication (Law Com Consultation Paper No 127 (1993)). 

This was not pursued.

In 1995, it recommended general codifi cation of Majewski subject to amendment (‘Legislating 

the Criminal Code: Intoxication and Criminal Liability’, Law Com No 229, 1995). A Home 

Offi ce draft bill was attached to a Consultation Paper on ‘Violence: Reforming the Offences 

Against the Person Act 1861’ (1998) as follows:

Clause 19(1):

For the purposes of this act a person who was voluntarily intoxicated at any material time 
must be treated–

Intoxication is a denial of MR.

Voluntary intoxication by alcohol or dangerous drugs:

Did D have MR for the offence, whether specifi c or basic intent?•

If yes, D is guilty.•

If no, D may have a partial defence to a crime of specifi c intent but will have no defence •

to a basic intent crime.

Intoxication in the form of Dutch courage is no defence.•

Involuntary intoxication:

Did D have MR for the offence, whether specifi c or basic intent?•

If yes, D is guilty.•

If no, D may have a complete defence.•

This includes medication (ie drugs not generally known to be dangerous) unless D is •

reckless.

Intoxication and defences:

A drunken mistake in relation to common law defences is no defence at all but might be •

where a statutory defence is based on reasonable belief or lawful excuse.

section
summary

Clause 19(1):

For the purposes of this act a person who was voluntarily intoxicated at any material time
must be treated–
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Infancy
(a)  as having been aware of any risk of which he would have been aware had he not been 

intoxicated, and

(b)  as having known or believed in any circumstances which he would have known or believed 
in had he not been intoxicated.

The Law Commission has recently proposed that voluntary intoxication should support a 

defence based on the absence of fault: ‘Intoxication and Criminal Liability, (Law Com No 314), 

www.lawcom.gov.uk/docs/lc314.pdf.

Clause 19(b) attributes to D a belief that he did not have rather than preventing him from rely-

ing on a belief that he did have. This could result in conviction of an intentional crime where 

D lacks that intention and has been criticised as wrong by J.C. Smith (‘Offences Against the 

Person’ [1998] Crim LR 321).

 8.4 Infancy
8.4.1 The Age of Criminal Responsibility: • Doli Incapax

8.4.2 Criticism: Was it Right to Abolish the Presumption?• 

8.4.3 Innocent Agents• 

8.4.4 Rape• 

8.4.1  The Age of Criminal Responsibility: Doli Incapax

The age of criminal responsibility is 10. Children under the age of 10 are irrebuttably pre-

sumed incapable of committing a criminal offence (s50 Children and Young Persons Act 

1933). This presumption is known as doli incapax. Children above 10 are capable of commit-

ting an offence. Between 10 and 21 there is age differentiation in relation to procedure and 

sentencing but not legal responsibility:

Criminal Justice Classifi cations:

10–14 years (children)

14–17 years (young persons)

17–21 years (young offender).

Until 1998, the age of criminal responsibility was 14. Between the ages of 10 and 14 the 

presumption that a child was incapable of crime (doli incapax) was rebuttable. This protec-

tion for children had existed for 700 years. It could be rebutted by prosecution evidence 

that the child knew his act was seriously wrong or had mischievous discretion. There was 

pressure to abolish this presumption in the early 1990s but the House of Lords refused to 

do so in C (A Minor) v DPP [1995] 3 WLR 888 on the grounds that only Parliament could 

change the law. In this case, D, a 12-year-old boy charged with attempted taking and driv-

ing away contrary to s12 Theft Act 1968, held the handlebars of a motorbike while another 

boy tried to force the padlock and chain securing it. The House held that there needed to 

(a)  as having been aware of any risk of which he would have been aware had he not been
intoxicated, and

(b)  as having known or believed in any circumstances which he would have known or believed
in had he not been intoxicated.

www.lawcom.gov.uk/docs/lc314.pdf
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be clear evidence that D knew his act to be seriously wrong in addition to proving the AR 

and MR of the offence.

Much of the 1993 trial of the 10-year-old defendants, Thompson and Venables, for the mur-

der of two-year-old Jamie Bulger concerned whether they knew what they had done was 

seriously wrong. The ECtHR ruled in 1999 that the age of criminal responsibility in England 

was not contrary to the Convention but the Crown Court trial process was a violation of their 

right to a fair trial (T v UK, V v UK [2000] Crim 187).

Doli incapax was completely removed by s34 Crime and Disorder Act 1998, ironically, as part 

of the Labour Government’s criminal justice programme on youth justice. The removal of 

such an historic protection for children under the guise of welfare so as to cast upon them 

greater punishment was politically popular but repressive. Had doli incapax survived, the two 

boys in R v G [2004] 1 AC 1034 (reckless criminal damage) would probably never have been 

convicted, or even brought to trial.

Children aged 10 or over are therefore subject to the criminal law in the same way as adults. 

Compare the age of criminal responsibility in the following European countries:

Ireland 7

Scotland 8

France/Holland 13

Germany/Austria /Italy 14

Scandinavia 15

Portugal, Poland, Andorra 16

Luxembourg/Belgium/Spain 18

The United Nations Committee on the Rights of the Child has issued three reports (1995, 2002 

and 2008) criticising the UK and Scotland for their lack of a child-centred and rights approach 

to criminal justice. Paragraph 77(a) of the latest specifi cally criticises the low age of criminal 

responsibility in England, Wales and Scotland. Further critical reports have been issued by the 

European Committee on Social Rights, the Council of Europe Commissioner for Human Rights, 

the Joint Committee on Human Rights and the Children’s Rights Alliance for England (2007). 

The UK imprisons more children than almost any other European country—approximately 

3000 at any one time. (Guardian, 20 November 2007.) This fact is also criticised by the 2008 

UN report, which states that prison should be a last resort and for as short a time as possible.

thinking point 8.16

Do you consider that a child of 10–14 automatically has the same understanding, 

knowledge, ability to reason or knowledge of wrongfulness as an adult?

At what age do you consider a child/young person should be exposed to the full 

consequences of criminal activity?

Are criminal sanctions the answer to youth offending?

thinking point 8.16

Do you consider that a child of 10–14 automatically has the same understanding,

knowledge, ability to reason or knowledge of wrongfulness as an adult?

At what age do you consider a child/young person should be exposed to the full 

consequences of criminal activity?

Are criminal sanctions the answer to youth offending?
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Infancy
It was thought for a while that s34 abolished the presumption of doli incapax but not the 

defence (N. Walker, ‘The End of An Old Song?’ NLJ, 15 January 1999). However, this was 

decisively rejected by the House of Lords in R v T [2009] UKHL 20, in which ministerial state-

ments made in Parliament during the passage of s34 were considered. It was clear that both 

the presumption and the defence were intended to be abolished. There is no reason why 

genuine confusion regarding right and wrong should not still be presented on D’s behalf in 

support of arguments regarding lack of MR. If D has learning diffi culties, for example, and 

does not understand why his behaviour was wrong, this will affect his ability to foresee the 

risk of a result. Therefore, he should not be regarded as subjectively reckless (recall Elliott v C 

[1983] 1 WLR 939: recklessness). And age and capacity should be taken into account wher-

ever reasonableness is an element of a defence such as provocation, duress, self-defence. 

Severely retarded development, although not developmental immaturity, may amount to an 

abnormality of mind (diminished responsibility) in murder cases.

8.4.2  Criticism: Was it Right to Abolish the Presumption?

The government abolished the presumption because it was archaic, illogical and unfair. Read 

this extract by C. Walsh, ‘Irrational Presumptions of Rationality and Comprehension’ [1998] 

3 Web JCLI:

‘The crux of their (the government’s) overall approach is summed up in their slogan ‘No More 
Excuses’. Evidently, the assumption that a ten year old does not have the same capacity to 
reason as an adult is a prime example of the sort of excuse which Labour has vowed to remove 
from the system. . . .

i. The contention that the presumption of doli incapax is archaic:

While it is true that a child’s understanding, knowledge and ability to reason are still develop-
ing, the notion that the average 10–14 year old does not know right from wrong seems con-
trary to common sense in an age of compulsory education from the age of fi ve, when children 
seem to develop faster both mentally and physically. (Consultation Paper 1997, p6).

The above argument can be criticised on a number of counts. In answering a similar contention 
arising from the judgement of the Divisional Court in C (A Minor) v DPP[1995] 2 Cr App R 166, 
Lord Lowry responded with the following:

It is true that there is (and has been for a considerable time) compulsory education and, . . . per-
haps children now grow up more quickly. But better formal education and earlier sophistication 
do not guarantee that the child will more readily distinguish right from wrong (p396).

. . . Paul Cavadino (Cavadino 1997) adds further criticism of the ‘universal education’ argu-
ment by making the valid point that,

[I]n view of the association between truancy and off ending and the recent sharp rise in school 
exclusions, . . . many of the children concerned have in practice failed to benefi t from univer-
sal compulsory education. (p 167). . . .

[F]ar from being an outmoded survival from an earlier era, the doli incapax rule is fully con-
sistent with our increasing knowledge of child development and learning, which tells us that 
children mature and learn over diff ering time spans. (p168) . . .

[I]t is submitted that a system which allocates a fl exible four year period during which moral 
culpability can be assessed is preferable to a system which assumes that by the age of ten all 
children have reached the same level of moral culpability as an adult.

‘The crux of their (the government’s) overall approach is summed up in their slogan ‘No More
Excuses’. Evidently, the assumption that a ten year old does not have the same capacity to
reason as an adult is a prime example of the sort of excuse which Labour has vowed to remove
from the system. . . .

i. The contention that the presumption of doli incapax is archaic:

While it is true that a child’s understanding, knowledge and ability to reason are still develop-
ing, the notion that the average 10–14 year old does not know right from wrong seems con-
trary to common sense in an age of compulsory education from the age of fi ve, when children
seem to develop faster both mentally and physically. (Consultation Paper 1997, p6).

The above argument can be criticised on a number of counts. In answering a similar contention
arising from the judgement of the Divisional Court in C (A Minor) v DPP[1995] 2 Cr App R 166,
Lord Lowry responded with the following:

It is true that there is (and has been for a considerable time) compulsory education and, . . . per-
haps children now grow up more quickly. But better formal education and earlier sophistication
do not guarantee that the child will more readily distinguish right from wrong (p396).

. . . Paul Cavadino (Cavadino 1997) adds further criticism of the ‘universal education’ argu-
ment by making the valid point that,

[I]n view of the association between truancy and off ending and the recent sharp rise in school
exclusions, . . . many of the children concerned have in practice failed to benefi t from univer-
sal compulsory education. (p 167). . . .

[F]ar from being an outmoded survival from an earlier era, the doli incapax rule is fully con-
sistent with our increasing knowledge of child development and learning, which tells us that
children mature and learn over diff ering time spans. (p168) . . .

[I]t is submitted that a system which allocates a fl exible four year period during which moral
culpability can be assessed is preferable to a system which assumes that by the age of ten all
children have reached the same level of moral culpability as an adult.
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At the time the doctrine developed the need for protection was undoubted – the death penalty 
was available for children, for crimes less serious than murder. But the criminal law is very 
diff erent and for most young off enders, the court’s emphasis is as much on preventing re-
off ending as on punishment for the crime (Consultation Paper 1997, p6).

[T]his welfare argument overlooks the fact that very substantial penalties are available for ten to 
thirteen year olds found guilty of criminal off ences. The Criminal Justice and Public Order Act 1994 
extended the range of off ences for which children aged ten to thirteen inclusive can be sentenced 
to long term detention under s53 Children and Young Persons Act 1933. It also provided for a new 
secure training order, which is a custodial sentence for twelve to fourteen year old off enders with a 
minimum length of six months and a maximum of two years. (Penal Aff airs Consortium 1995) . . .

[T]he Labour Government’s approach to youth justice is distinctly victim-orientated: even if 
rehabilitation were to result from whatever penalty is imposed on young off enders in this age 
group in the future, their own good is not at the forefront of New Labour’s agenda.

. . . [M]any experts in this area support the view that children should be kept out of the criminal 
justice system wherever possible. . . . Most children commit criminal off ences and most children 
grow out of committing crime. . . . However, one way of interfering with this natural progression is 
to give these children a criminal label.’

The author goes on to observe that the presumption provided a ‘benevolent safeguard’ and 

was not illogical.

The UN Charter on the Rights of the Child (the ‘Beijing Rules’) 1989 states the following:

‘Article 2.2:

States Parties shall take all appropriate measures to ensure that the child is protected against 
all forms of discrimination or punishment on the basis of the status, activities, expressed opin-
ions, or beliefs of the child’s parents, legal guardians, or family members.

Article 3:

1. In all actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the best interests 
of the child shall be a primary consideration.’

The current age of criminal responsibility in England and Wales is widely recognised as failing 

the ‘best interests’ principle.

8.4.3  Innocent Agents

The consequence of the limited doli incapax presumption is that although a child under the age 

of 10 is incapable of committing a crime, a person above that age who procures or assists a child 

to commit a crime is criminally liable not as a secondary party but as a principal offender through 

an innocent agent (child)—Chapter 5, ‘Secondary Participation: Parties to a Crime’, p 217.

8.4.4  Rape

Until 1993, boys under the age of 14 were legally incapable of committing rape. They could 

not be convicted of any offence of sexual penetration. This conclusive presumption was abol-

ished by s1 Sexual Offences Act 1993.

At the time the doctrine developed the need for protection was undoubted – the death penalty
was available for children, for crimes less serious than murder. But the criminal law is very
diff erent and for most young off enders, the court’s emphasis is as much on preventing re-
off ending as on punishment for the crime (Consultation Paper 1997, p6).

[T]his welfare argument overlooks the fact that very substantial penalties are available for ten to
thirteen year olds found guilty of criminal off ences. The Criminal Justice and Public Order Act 1994
extended the range of off ences for which children aged ten to thirteen inclusive can be sentenced
to long term detention under s53 Children and Young Persons Act 1933. It also provided for a new
secure training order, which is a custodial sentence for twelve to fourteen year old off enders with a
minimum length of six months and a maximum of two years. (Penal Aff airs Consortium 1995) . . .

[T]he Labour Government’s approach to youth justice is distinctly victim-orientated: even if 
rehabilitation were to result from whatever penalty is imposed on young off enders in this age
group in the future, their own good is not at the forefront of New Labour’s agenda.

. . . [M]any experts in this area support the view that children should be kept out of the criminal
justice system wherever possible. . . . Most children commit criminal off ences and most children
grow out of committing crime. . . . However, one way of interfering with this natural progression is
to give these children a criminal label.’

‘Article 2.2:

States Parties shall take all appropriate measures to ensure that the child is protected against
all forms of discrimination or punishment on the basis of the status, activities, expressed opin-
ions, or beliefs of the child’s parents, legal guardians, or family members.

Article 3:

1. In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.’
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Problem
 Solving

  Summary
That a defence of mental incapacity may excuse D’s liability for an offence by negating MR.• 

This applies to insanity where special arguments regarding lack of moral responsibility • 

apply. These arguments do not apply to intoxication which is never a defence but may be 

the reason why D lacked MR.

Automatism, where D lacks voluntariness, negates the AR of the crime.• 

Infancy, applying to children under 10 years old, prevents the offence from being regarded • 

as criminal at all.

  Problem Solving
D is a soldier just returned from war where he was on active service. His unit was involved in 

a serious armed confrontation three months ago in which D sustained head injuries. Since 

then, he has had nightmares, depression and frequent fi ts for which he takes medication. D’s 

relationship with V has just ended because V could no longer tolerate D’s mood swings. One 

night after drinking alcohol and taking a double dose of Valium, D gets out of bed whilst in a 

dream and drives to V’s fl at where he lets himself in with a key. D sees V in bed. Thinking she 

is about to attack him, he smothers her with a pillow, killing her. On his way out, D comes to 

his senses but as he is about to leave, he sneezes violently and knocks a valuable vase on to 

the carpet, breaking it. He then drives to the nearest police station, giving himself up. At his 

trial he informs his barrister that aliens from space inserted a micro-chip into his ear last year 

so that God could give him orders as to when to kill V.

Does D have any defence/s to the crimes in this scenario?

Remember:

I: Identify•  relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A• : Apply law to facts.

A useful problem-solving technique is to construct a chart representing the headings of an 

outline answer, as shown overleaf.

Always conclude as to which defence/s it would be in D’s interests to plead and which are 

most likely to succeed.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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  Further Reading
INSANIT Y

T. Jones, ‘The Burden of Proof on the Accused’ (1995) 111 LQR 474

R.D. MacKay, ‘Righting the Wrong?—Some observations on the Second Limb of the 

N’Naghten Rules’ [2009] Crim LR 80.

AUTOMATISM

Dr. I. Ebrahim, W. Wilson, R. Marks, K. Peacock and Dr. P. Fenwick,’Violence, Sleepwalking 

and the Criminal Law: (1) The Medical Aspects’ [2005] Crim LR 601

R.D. Mackay and B.J. Mitchell, ‘Sleepwalking, automatism and insanity’ [2006] Crim LR 901

J. Rumbold and M. Wasik, ‘Diabetic Drivers, Hypoglycaemic Unawareness, and Automatism’ 

[2011] Crim LR 863

INTOXIC ATION

J. Child, ‘Drink, Drugs and Law Reform: A Review of Law Commission Report No 314’ 

[2009] Crim LR 488

Defence Murder MR? 
Basic/specifi c intent?

Criminal Damage
MR? Basic/specifi c 
intent?

Unfi tness to plead Suffi cient understanding of the 
proceedings?

As for murder.

Insanity Are there internal causes of invol-
untary action?

What is the test/burden of proof?

Outcome of a successful plea?

As for murder.

Automatism Are there external causes of invol-
untary action?

Self-induced?

Test/burden/likely outcome?

Which provides a better result for 
D: insanity or automatism?

As for murder.

Intoxication Explain the Majewski rule.

How does the Majewski rule apply 
to this crime?

Was intoxication voluntary or invol-
untary? Possible to argue either 
way? Likely outcome?

How does the Majewski 
rule apply to this crime? 
What difference does 
involuntary intoxication 
make?

Diminished 
Responsibility

Test: s2 Homicide Act 1957. Does 
D qualify?

Does this defence 
apply?

Diagram 8.6 
Problem-solving 
chart
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Further Reading
S. Gardner, ‘The Importance of Majewski’ (1994) 14 Oxford JLS 280

A.P. Simester, ‘Intoxication is Never a Defence’ [2009] Crim LR 3

J. Tolmie, ‘Alcoholism and Criminal Liability’, [2001] 64 MLR 688

G. Virgo, ‘The Law Commission Consultation Paper on Intoxication and Criminal Liability: 

Reconciling Principle and Policy’ [1993] Crim LR 415

AGE OF CRIMINAL RESPONSIBILIT Y

F. Bennion, ‘Mens Rea and Defendants Below the Age of Discretion’ [2009] Crim LR 757

L. Hoyano, ‘Coroners and Justice Act 2009: Special Measures Direction Take Two,’ [2010] 

Crim LR 345. 



Key Points
Duress/Duress of Circumstances

This section will help you to:

understand:• 

the general principles of these two excusatory defences so as to • 
distinguish them from the justifi catory defences of necessity and 
self-defence;

how recent case law has set strict, objective limits to the defences.• 

critically think about:• 

the underlying policy issues and whether the defence is based on • 
principles of fairness;

whether the exclusion of these defences from murder should be • 
reformed.

Necessity

This section will help you to:

Understand:• 

the general principles of this justifi catory defence so as to • 
distinguish it from duress/duress of circumstances;

that necessity has only been acknowledged in relation to medical • 
but not self-help cases and that, in relation to the former, it could 
apply to murder;

General Defences

9



Key Points continued
that necessity has been recently merged with duress of • 
circumstances to form a new defence of ‘necessity of circumstances’;

evaluate whether the general limitations in respect of murder and self-• 
help cases are justifi able.

Self-defence/Defence of others/Property/
Prevention of Crime

This section will help you to:

understand the general principles of the justifi catory defence of self-• 
defence (etc) so as to be able to distinguish it from necessity and 
duress;

evaluate whether the defence is clear and certain;• 

think critically about whether the imminence rule confl icts with the • 
underlying principle of necessity in the defence;

consider whether excessive force in self-defence should provide • 
mitigation in murder cases and whether the defence contravenes 
Article 2 ECHR.

Mistake

This section will help you to understand:

that mistaken belief is a complete defence to all crimes;• 

that in excusatory defences it negates and excuses MR so that D will • 
not be guilty of an offence;

that in justifi catory defences it negates and justifi es AR so that there is • 
no offence.
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Chapter 9

General Defences
Introduction• 

9.1 Duress and Duress of Circumstances• 

9.2 Necessity• 

9.3 Public and Private Defence• 

9.4 Mistake• 

Hasan [2005] UKHL 22—duress is excluded in voluntary association cases and unless the 

threat is of immediate harm;

Howe [1987] 1 All ER 771—duress is excluded from murder, attempted murder and 

treason;

Pommell [1995] 2 Cr App R 607—duress of circumstances applies to all crimes except for 

the Howe limitations;

Re A (Conjoined Twins) [2001] 4 All ER 961—necessity justifi es murder where V is other-

wise designated for death;

Williams (Gladstone) [1984] 78 Cr App R 276—self-defence: mistaken belief need only be 

honest not reasonable;

Keane [2010] EWCA Crim 2514—self-defence may be pleaded to one who initiates 

violence;

Burns [2010] EWHC 1604—self-help may not be necessary to defend property. 

  Introduction
The defences in this section will all result in complete acquittals if successfully estab-

lished by D with one major exception: duress/duress of circumstances cannot be used 

as a defence to murder or attempted murder.

All D need do to satisfy an evidential burden of a general defence is produce suf-

fi cient evidence so as to cast reasonable doubt on the prosecution case.

There is no legal burden of proof on D in any of these defences. You will see that 

most consist of subjective and objective elements but whereas objectivity prevails 

in the duress/duress of circumstances/necessity group of defences, self-defence and 

mistake are predominantly subjective. They are divided between justifi cations and 

excuses, as with the defences in the last chapter.

Hasan [2005] UKHL 22—duress is excluded in voluntary association cases and unless the

threat is of immediate harm;

Howe [1987] 1 All ER 771—duress is excluded from murder, attempted murder and

treason;

Pommell [1995] 2 Cr App R 607—duress of circumstances applies to all crimes except for

the Howe limitations;

Re A (Conjoined Twins) [2001] 4 All ER 961—necessity justifi es murder where V is other-

wise designated for death;

Williams (Gladstone) [1984] 78 Cr App R 276—self-defence: mistaken belief need only be

honest not reasonable;

Keane [2010] EWCA Crim 2514—self-defence may be pleaded to one who initiates

violence;

Burns [2010] EWHC 1604—self-help may not be necessary to defend property.

key
cases
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 9.1  Duress and Duress of 
Circumstances

9.1.1 Introduction• 

9.1.2 The Test for Duress and Duress of Circumstances• 

9.1.3 Limitations on the Defence: Voluntary Association with Criminals: • R v Hasan

9.1.4 Limitations on the Defence: Murder, Attempted Murder and Treason• 

9.1.5 Duress of Circumstances• 

9.1.6 Reform• 

9.1.1  Introduction

Duress is a complete defence to all crimes apart from murder, attempted murder and some 

forms of treason, to which it is no defence at all. The defence is not a plea that the AR was 

involuntary or lawful. It is a plea that, despite having committed the offence, D’s wrong-

doing or fault (MR) should be excused because his will was overborne by threats of death or 

physical violence. Lord Wilberforce in DPP for NI v Lynch [1975] AC 653 described the essence 

of the defence as follows:

‘Duress is something which is superimposed on the other elements of the off ence so as to 
prevent the law from treating what s/he has done a crime.’

The defence is a concession to human frailty. It acknowledges that under serious threats, D will 

face a moral dilemma: to commit the crime or suffer death or serious violence. The harm need 

not be directed at D personally and may be threatened against his family or others to whom 

responsibility is owed. The burden of disproving the defence is on the prosecution. It is the only 

area of criminal law where motive is allowed to excuse D from liability. The Law Commission 

has recently considered duress/duress of circumstances in the context of homicide reform and 

has recommended that the murder/attempted murder limitation be removed.

Duress is an excusatory defence. The focus is on D’s state of mind. This is in contrast to justi-

fi catory defences where the emphasis is on the circumstances.

The defence takes two forms: duress by threats and duress of circumstances. They derive 

from the same tests and common principles:

Here are some examples of duress by threats (‘Commit this offence or else!’)

D is threatened as follows:

‘If you do not rob that post offi ce, I will blow your brains out.’

‘If you do not burgle that house, I will shoot your husband/wife/children.’

‘Unless you give me the keys to the school safe, I will kill your pupils one by one.’

‘Duress is something which is superimposed on the other elements of the off ence so as to 
prevent the law from treating what s/he has done a crime.’
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Before duress can provide a defence, the jury will need to be satisfi ed that a person of reason-

able fi rmness would have had no choice but to commit the offence. The above threats are 

clear-cut. D effectively has no choice. It would be reasonable that he should be excused from 

liability in choosing to protect innocent life.

But what if the threat is as follows?

a. ‘If you do not shoot V in the knee-caps, I will blow off both your ears!’

b. ‘Unless you kill V, I will kill you or your entire family.’

The threat in (a) might be thought to present D with a worse dilemma because the harms are 

roughly equal although neither is necessarily life-threatening. A hero might reasonably be 

expected to resist the threat and take the painful consequences. But suppose D is no hero. 

Who is? Would it be reasonable for D to commit the offence?

In (b) D is being ordered to kill in order to save his own life. Duress does not apply to murder 

which can never be defended by duress/duress of circumstances, even if D’s will was actually 

overborne. It might be understandable that D would decide to kill one person rather than see 

his family being killed. At the moment, however, the defence would be unavailable.

Here are some examples of duress of circumstances:

D sees an aggressive group charging towards him. In order to escape, he drives away dan-

gerously and knocks down a pedestrian, injuring her.

D is pursued by a ferocious pit bull terrier which his rival, X, has set upon him. D breaks 

down a locked gate (criminal damage) to escape into a nearby garden.

The threat arises from a perception of immediate danger which might or might not be realistic, 

not from a verbal threat. This branch of the defence will be examined in the next section.

Necessity is a related defence. It derives from the same theoretical root of ‘overpowerment’ or 

‘compulsion’ to commit crime but the threat need not be criminal in nature. Theoretically, it pro-

vides a wider defence than duress or duress of circumstances but, as we shall see, its ambit has 

been restricted to medical cases. Necessity is viewed as a justifi cation rather than an excuse.

9.1.2  The Test for Duress and Duress of Circumstances

1.  Was D forced to act as he did because of a reasonable fear of death or personal 

injury?

2.  Would a sober person of reasonable fi rmness, sharing D’s characteristics, have 

responded to D’s belief in the same way?

Duress of circumstances: As for duress except that the threat arises from the 

circumstances.

The test derives from two cases: Graham [1982] and Howe [1987] and was recently confi rmed 

by the House of Lords in R v Hasan [2005] UKHL 22, [2005] 2 WLR 709. Hasan is relevant to 

the defence generally and will be considered throughout this section wherever relevant. We 

will consider Howe in the section on duress and murder.
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R v Graham ●  [1982] 1 WLR 294 COURT OF APPEAL

Graham, a homosexual, lived with his wife, W, and another homosexual, King. King was vio-

lent and had attacked W but Graham had intervened. Whilst W was out, King suggested to 

Graham that they kill W. Graham telephoned W and asked her to return. King then put a fl ex 

around her neck and told Graham to pull the other end which he did. W was killed. Graham 

claimed to have acted only because he was afraid of King. Graham was convicted of murder 

and appealed on the grounds of duress.

Lord Lane CJ:

‘As a matter of public policy, it seems to us essential to limit the defence of duress by means 
of an objective criterion formulated in terms of reasonableness. Consistency of approach in 
defences to criminal liability is obviously desirable. Provocation and duress are analogous. In 
provocation the words or actions of one person break the self-control of another. In duress the 
words or actions of one person break the will of another. The law requires a defendant to have 
the self-control reasonably to be expected of the ordinary citizen in his situation. It should 
likewise require him to have the steadfastness reasonably to be expected of the ordinary citi-
zen in his situation. So too with self-defence, in which the law permits the use of no more force 
than is reasonable in the circumstances. And, in general, if a mistake is to excuse what would 
otherwise be criminal, the mistake must be a reasonable one. . . .

[T]he correct approach on the facts of this case would have been as follows. (1) Was the defend-
ant, or may he have been, impelled to act as he did because, as a result of what he reasonably 
believed King had said or done, he had good cause to fear that if he did not so act King would kill 
him or (if this is to be added) cause him serious physical injury? (2) If so, have the prosecution 
made the jury sure that a sober person of reasonable fi rmness, sharing the characteristics of 
the defendant, would not have responded to whatever he reasonably believed King said or did 
by taking part in the killing?. . . . We doubt whether the Crown were right to concede that the 
question of duress ever arose on the facts of the case. The words and deeds of King relied on by 
the defence were far short of those needed to raise a threat of the requisite gravity.’

Hasan has been the most important authority on duress for many years. The facts were as 

follows:

R v Hasan ●  [2005] UKHL 22 HOUSE OF LORDS

D worked for T who was involved in prostitution. Her boyfriend, S, was involved in the supply 

of drugs and had a reputation for violence. D alleged that S had boasted to him that he had 

committed three murders and had offered to show D a body in the boot of his car. D further 

alleged that he had been ambushed by S and an unknown man armed with a gun and made to 

carry out a burglary. He had been threatened by S with deadly consequences to himself and his 

family unless he did so. They drove D to a house, gave him a knife and forced him to commit a 

burglary. D broke into the house but ran off when he saw the occupier. D alleged that he had 

had no chance to go to the police. No harm had subsequently come to D’s family. At D’s trial 

for aggravated burglary he raised the defence of duress. He was convicted and appealed to the 

Court of Appeal which allowed his appeal and certifi ed a point of law for consideration by the 

House of Lords. The case constituted a comprehensive review of duress. The House of Lords 

confi rmed the Graham/Howe questions. More signifi cantly, it confi rmed a narrow, objective 

approach to duress which henceforth would consist of the following principles.

‘As a matter of public policy, it seems to us essential to limit the defence of duress by means 
of an objective criterion formulated in terms of reasonableness. Consistency of approach in 
defences to criminal liability is obviously desirable. Provocation and duress are analogous. In 
provocation the words or actions of one person break the self-control of another. In duress the 
words or actions of one person break the will of another. The law requires a defendant to have 
the self-control reasonably to be expected of the ordinary citizen in his situation. It should 
likewise require him to have the steadfastness reasonably to be expected of the ordinary citi-
zen in his situation. So too with self-defence, in which the law permits the use of no more force 
than is reasonable in the circumstances. And, in general, if a mistake is to excuse what would 
otherwise be criminal, the mistake must be a reasonable one. . . .

[T]he correct approach on the facts of this case would have been as follows. (1) Was the defend-
ant, or may he have been, impelled to act as he did because, as a result of what he reasonably 
believed King had said or done, he had good cause to fear that if he did not so act King would kill 
him or (if this is to be added) cause him serious physical injury? (2) If so, have the prosecution 
made the jury sure that a sober person of reasonable fi rmness, sharing the characteristics of 
the defendant, would not have responded to whatever he reasonably believed King said or did 
by taking part in the killing?. . . . We doubt whether the Crown were right to concede that the 
question of duress ever arose on the facts of the case. The words and deeds of King relied on by 
the defence were far short of those needed to raise a threat of the requisite gravity.’



440

C
h

ap
te

r 
9 

G
en

er
al

 D
ef

en
ce

s
The Subjective Question: Did D reasonably believe in a threat of death or serious injury?

The threats must:

consist of death or serious personal physical violence to D, D’s family or others for whom • 

D is responsible;

cause the crime but need not be the sole reason for acting;• 

concern immediate, or almost immediate, harm so that D could not reasonably be expected • 

to take evasive action;

need not exist in fact so long as D reasonably fears that it does;• 

D’s belief in threats must be honest and reasonable according to objective standards;• 

the defence is excluded from those who voluntarily associate with known violent criminals.• 

The Objective Question: Would a sober person of reasonable fi rmness, sharing D’s character-

istics, have responded to D’s belief in the same way?

This is an evaluative element. Until Hasan, there had been some relaxation in the interpreta-

tion of both questions and duress had been successfully relied upon in an increasing number 

of cases. Hasan reasserted a strict, objective approach to the defence. This makes both duress 

and duress of circumstances more diffi cult to use than before.

The subjective question

The question is subjective in that it must be established that D acted through fear. There is 

an objective element, however, in that the fear must be reasonable. We need to consider fi ve 

aspects to this question:

1.  The threats must be of death or serious personal physical violence 
to D, D’s family or others for whom D is responsible

The threats will come from a person in the case of duress and threatening circumstances, 

such as a gang, in the case of duress of circumstances. The fear must be of death or seri-

ous physical injury. Fear of damage to property, blackmail or psychological injury are 

insuffi cient.

R v Baker & Wilkins ●  [1997] CRIM LR 497 COURT OF APPEAL

A mother (D) was charged with threatening behaviour and criminal damage. In an attempt 

to rescue her child, whom she believed had been kidnapped by the child’s father and his 

new wife, she broke through a front door of premises where the child was being held. It was 

submitted that duress of circumstances should be available where D believed the act was 

immediately necessary to avoid serious psychological injury (ie her nervous breakdown). This 

was rejected by the court and the appeal dismissed. Duress or duress of circumstances exist 

to accommodate human frailty when D’s mind is so overpowered by some threat of death 

or serious physical injury that he cannot reasonably be expected to act otherwise. The court 

called for codifi cation of the defence.

J.C. Smith called the case ‘muddling’ and ‘inconsistent’ (Commentary to the Crim LR Report, 

at 499) because the courts have now accepted that psychological harm can amount to actual 

bodily harm or grievous bodily harm (see Chapter 10, ‘You can assault by words alone or even 

by silence’, p 520: Burstow [1997] 1 Cr App R 144).
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2.   The threats must cause the crime but need not be the sole 

reason for acting

R v Valderrama-Vega ●  [1985] CRIM LR 220 COURT OF APPEAL

D was charged with offences concerning the illegal importation of dangerous drugs. He 

pleaded duress on three grounds: that he had only committed the offence under threat of 

death from a Mafi a-type organisation; that there had also been a threat to disclose his homo-

sexual orientation and that he needed the money.

He was convicted and appealed. The Court of Appeal held that it was wrong to direct a jury 

that the death threats must be the only cause of the crime. Although the second and third 

reasons would have been insuffi cient alone, the defence was available if D acted because of 

the cumulative effects of all the threats. The appeal was allowed.

thinking point 9.1

Which of the following threats do you think amounts to serious injury?

a. a broken arm/leg

a dislocated fi nger

one slap around the head

a hundred slaps around the head

an electric shock?

b.  Economic ruin, damage to reputation, the destruction of a home or object with 

monetary or sentimental value?

3.   The threat must be of immediate harm so that D could not reasonably be 
expected to take evasive action

The requirement of immediacy, excluding delay, has been recently reaffi rmed by R v Hasan 

[2005] UKHL 22. This case was not directly concerned with ‘immediacy’ but with voluntary 

association. However, the certifi ed question for adjudication by the House raised a number of 

related issues and the leading judgment by Lord Bingham was made in comprehensive terms.

The problem concerning immediacy is this: the Graham requirement of immediate threats could 

either be interpreted strictly, so as to mean within the next few minutes, or leniently, so as to 

mean after a delay of uncertain length. The term ‘imminent’ more accurately refl ects the latter. 

The signifi cance is in relation to D’s opportunity to take evasive action and go to the police. The 

defence has never been available to one who unreasonably fails to escape the duress and the 

onus is on the prosecution to prove that any reasonable person would have gone to the police.

Therefore, if the threat must be one of immediate harm the defence will only apply where D 

has no chance of escape.

D is told to commit a crime whilst a gun is pointing at his head or whilst his child or spouse 

are being held under threat of death.

But if the threatened harm is delayed, for example: ‘I will shoot you unless you steal £500 

from X by the end of the week,’ D might reasonably be expected to go to the police in the 

meantime.

thinking point 9.1

Which of the following threats do you think amounts to serious injury?

a. a broken arm/leg

a dislocated fi nger

one slap around the head

a hundred slaps around the head

an electric shock?

b.  Economic ruin, damage to reputation, the destruction of a home or object with 

monetary or sentimental value?

example
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Previous authorities were divided on the meaning of ‘immediacy’. Some, such as Hudson & 

Taylor and Abdul Hussain below, held that an uncertain delay following the threat can be 

just as compelling as an immediate threat. If the rationale of the defence is to accommodate 

those whose will has been overborne, a short delay should not matter provided the reason 

for acting was D’s fear of violence at some time in the future. On the other hand, Cole (p 445), 

required a threat of immediate harm. Hasan has now decided, approving Cole, that any delay 

at all between the threat and harm will be detrimental to the defence.

R v Hasan ●  [2005] UKHL 22 HOUSE OF LORDS

[See under ‘The Test for Duress and Duress of Circumstances’, p 438 for the facts.]

Lord Bingham:

‘The common sense starting point of the common law is that adults of sound mind are ordinar-
ily to be held responsible for the crimes which they commit. To this general principle there has, 
since the 14th century, been a recognised but limited exception in favour of those who com-
mit crimes because they are forced or compelled to do so against their will by the threats of 
another. Such persons are said, in the language of the criminal law, to act as they do because 
they are subject to duress.

Where duress is established, it does not ordinarily operate to negative any legal ingredient 
of the crime which the defendant has committed. Nor is it now regarded as justifying the 
conduct of the defendant, as has in the past been suggested. . . . Duress is now properly to 
be regarded as a defence which, if established, excuses what would otherwise be criminal 
conduct: . . .

Duress aff ords a defence which, if raised and not disproved, exonerates the defendant alto-
gether. It does not, like the defence of provocation to a charge of murder, serve merely to 
reduce the seriousness of the crime which the defendant has committed. And the victim of a 
crime committed under duress is not, like a person against whom a defendant uses force to 
defend himself, a person who has threatened the defendant or been perceived by the defend-
ant as doing so. The victim of a crime committed under duress may be assumed to be morally 
innocent, having shown no hostility or aggression towards the defendant. The only criminal 
defences which have any close affi  nity with duress are necessity, where the force or compul-
sion is exerted not by human threats but by extraneous circumstances, and, perhaps, marital 
coercion under section 47 of the Criminal Justice Act 1925. . . .

I must acknowledge that the features of duress to which I have referred . . . incline me, where 
policy choices are to be made, towards tightening rather than relaxing the conditions to be met 
before duress may be successfully relied on. In doing so, I bear in mind in particular two obser-
vations of Lord Simon of Glaisdale in R v Lynch above (dissenting on the main ruling, which was 
reversed in R v Howe, above):

“. . . . . your Lordships should hesitate long lest you may be inscribing a charter for terror-
ists, gang-leaders and kidnappers.” (p 688).

“A sane system of criminal justice does not permit a subject to set up a countervailing system 
of sanctions or by terrorism to confer criminal immunity on his gang.”(p 696).

In Perka v The Queen [1984] 2 SCR 232, 250, Dickson J held that

“If the defence of necessity is to form a valid and consistent part of our criminal law it must, 
as has been universally recognised, be strictly controlled and scrupulously limited to situa-
tions that correspond to its underlying rationale.”

‘The common sense starting point of the common law is that adults of sound mind are ordinar-
ily to be held responsible for the crimes which they commit. To this general principle there has, 
since the 14th century, been a recognised but limited exception in favour of those who com-
mit crimes because they are forced or compelled to do so against their will by the threats of 
another. Such persons are said, in the language of the criminal law, to act as they do because 
they are subject to duress.

Where duress is established, it does not ordinarily operate to negative any legal ingredient 
of the crime which the defendant has committed. Nor is it now regarded as justifying the 
conduct of the defendant, as has in the past been suggested. . . . Duress is now properly to 
be regarded as a defence which, if established, excuses what would otherwise be criminal 
conduct: . . .

Duress aff ords a defence which, if raised and not disproved, exonerates the defendant alto-
gether. It does not, like the defence of provocation to a charge of murder, serve merely to 
reduce the seriousness of the crime which the defendant has committed. And the victim of a 
crime committed under duress is not, like a person against whom a defendant uses force to 
defend himself, a person who has threatened the defendant or been perceived by the defend-
ant as doing so. The victim of a crime committed under duress may be assumed to be morally 
innocent, having shown no hostility or aggression towards the defendant. The only criminal 
defences which have any close affi  nity with duress are necessity, where the force or compul-
sion is exerted not by human threats but by extraneous circumstances, and, perhaps, marital 
coercion under section 47 of the Criminal Justice Act 1925. . . .

I must acknowledge that the features of duress to which I have referred . . . incline me, where 
policy choices are to be made, towards tightening rather than relaxing the conditions to be met 
before duress may be successfully relied on. In doing so, I bear in mind in particular two obser-
vations of Lord Simon of Glaisdale in R v Lynch above (dissenting on the main ruling, which was 
reversed in R v Howe, above):

“. . . . . your Lordships should hesitate long lest you may be inscribing a charter for terror-
ists, gang-leaders and kidnappers.” (p 688).

“A sane system of criminal justice does not permit a subject to set up a countervailing system 
of sanctions or by terrorism to confer criminal immunity on his gang.”(p 696).

In Perka v The Queen [1984] 2 SCR 232, 250, Dickson J held that

“If the defence of necessity is to form a valid and consistent part of our criminal law it must, 
as has been universally recognised, be strictly controlled and scrupulously limited to situa-
tions that correspond to its underlying rationale.”
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The recent English authorities have tended to lay stress on the requirement that a defendant 
should not have been able, without reasonably fearing execution of the threat, to avoid compli-
ance. Thus Lord Morris of Borth-y-Gest in R v Lynch, above, at p 670, emphasised that duress

“must never be allowed to be the easy answer of those who can devise no other explanation of 
their conduct nor of those who readily could have avoided the dominance of threats nor of those 
who allow themselves to be at the disposal and under the sway of some gangster-tyrant.”

In the view of Lord Edmund-Davies (p 708) there had been

“for some years an unquestionable tendency towards progressive latitude in relation to the 
plea of duress.”

It should . . . be made clear to juries that if the retribution threatened against the defendant or 
his family or a person for whom he reasonably feels responsible is not such as he reasonably 
expects to follow immediately or almost immediately on his failure to comply with the threat, 
there may be little if any room for doubt that he could have taken evasive action, whether by going 
to the police or in some other way, to avoid committing the crime with which he is charged.’

NOTE

Recent cases on ‘immediacy’ had focused on the reasonableness of D’s failure to avoid the 

threat rather than on timing or whether D had had an opportunity to escape the threat. This 

had produced ‘progressive latitude’ in duress. The two cases effectively overruled by Lord 

Bingham in this respect were the following:

R v Hudson & Taylor ●  [1971] 2 QB 202 COURT OF APPEAL

Two teenage girls committed perjury (lying under oath in court) whilst giving evidence in a 

criminal trial against a violent gang, one of whom had threatened to ‘cut them up’. Some 

members of the gang were in the public gallery when the girls gave evidence. At the girls’ trial 

for perjury their plea of duress was rejected. The Recorder held that because the threats could 

not be immediately implemented in the court-room, the defence must fail. The girls appealed 

to the Court of Appeal which reversed their conviction.

Lord Widgery CJ:

‘It is essential to the defence of duress that the threat shall be eff ective at the moment when 
the crime is committed. The threat must be a “present” threat in the sense that it is eff ective 
to neutralise the will of the accused at that time. . . . Similarly a threat of future violence may 
be so remote as to be insuffi  cient to overpower the will at the moment when the off ence was 
committed, or the accused may have elected to commit the off ence in order to rid himself of a 
threat hanging over him and not because he was driven to act by immediate and unavoidable 
pressure. In none of these cases is the defence of duress available because a person cannot 
justify the commission of a crime merely to secure his own peace of mind.

When, however, there is no opportunity for delaying tactics, and the person threatened must 
make up his mind whether he is to commit the criminal act or not, the existence at that moment 
of threats suffi  cient to destroy his will ought to provide him with a defence even though the 
threatened injury may not follow instantly, but after an interval. . . .

The threats . . . were likely to be no less compelling because their execution could not be eff ected 
in the court room, if they could be carried out in the streets of Salford the same night.’

The recent English authorities have tended to lay stress on the requirement that a defendant 
should not have been able, without reasonably fearing execution of the threat, to avoid compli-
ance. Thus Lord Morris of Borth-y-Gest in R v Lynch, above, at p 670, emphasised that duress

“must never be allowed to be the easy answer of those who can devise no other explanation of 
their conduct nor of those who readily could have avoided the dominance of threats nor of those 
who allow themselves to be at the disposal and under the sway of some gangster-tyrant.”

In the view of Lord Edmund-Davies (p 708) there had been

“for some years an unquestionable tendency towards progressive latitude in relation to the 
plea of duress.”

It should . . . be made clear to juries that if the retribution threatened against the defendant or 
his family or a person for whom he reasonably feels responsible is not such as he reasonably 
expects to follow immediately or almost immediately on his failure to comply with the threat, 
there may be little if any room for doubt that he could have taken evasive action, whether by going 
to the police or in some other way, to avoid committing the crime with which he is charged.’

‘It is essential to the defence of duress that the threat shall be eff ective at the moment when 
the crime is committed. The threat must be a “present” threat in the sense that it is eff ective 
to neutralise the will of the accused at that time. . . . Similarly a threat of future violence may 
be so remote as to be insuffi  cient to overpower the will at the moment when the off ence was 
committed, or the accused may have elected to commit the off ence in order to rid himself of a 
threat hanging over him and not because he was driven to act by immediate and unavoidable 
pressure. In none of these cases is the defence of duress available because a person cannot 
justify the commission of a crime merely to secure his own peace of mind.

When, however, there is no opportunity for delaying tactics, and the person threatened must 
make up his mind whether he is to commit the criminal act or not, the existence at that moment 
of threats suffi  cient to destroy his will ought to provide him with a defence even though the 
threatened injury may not follow instantly, but after an interval. . . .

The threats . . . were likely to be no less compelling because their execution could not be eff ected 
in the court room, if they could be carried out in the streets of Salford the same night.’
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The girls were given a conditional discharge (note: this is not an acquittal but an order that 

should they re-offend punishment could be imposed for the fi rst and subsequent offence).

What was important was whether D had to decide immediately whether to commit the crime 

or not. The existence of threats at that moment suffi cient to destroy his will ought to provide 

a defence even though the feared harm may not be immediate. Lord Widgery refused to con-

fi ne the defence to situations where D was unable to go to the police. The guiding principle 

was the reasonableness of D’s actions in the circumstances. This would include such factors 

as D’s age, circumstances and the inherent risks.

In overruling this case, Lord Bingham in Hasan said this:

‘In making that observation [see extract above] Lord Edmund-Davies did not directly criticise 
the reasoning of the Court of Appeal in its then recent judgment in R v Hudson and Taylor[1971] 
2 QB 202, but that was described by Professor Glanville Williams as “an indulgent decision” 
(Textbook of Criminal Law, 2nd ed, 1983, p 636), and it has in my opinion had the unfortunate 
eff ect of weakening the requirement that execution of a threat must be reasonably believed to 
be imminent and immediate if it is to support a plea of duress . . .

I can understand that the Court of Appeal in R v Hudson and Taylor had sympathy with the 
predicament of the young appellants but I cannot, consistently with principle, accept that a 
witness testifying in the Crown Court at Manchester has no opportunity to avoid complying 
with a threat incapable of execution then or there.’

The second case overruled by Hasan had also taken a lenient view of ‘immediacy’:

R v Abdul Hussain & Others ●  [1999] CRIM LR 570 (UNREPORTED) COURT OF APPEAL

The six defendants were Shiite Muslims from Southern Iraq. They had fl ed Iraq to Sudan 

through fear of government persecution. Fearing deportation back to Iraq, their pass-

ports having been removed, they and their families boarded a Sudanese plane bound for 

Jordan. Armed with replica guns, they hijacked the plane and it landed in England. After 

several hours of negotiation, the defendants surrendered. They were convicted of hijack-

ing. Duress of circumstances (on the grounds that they were forced to commit the crime as 

a last resort to escape the death of themselves and their families) was withdrawn from the 

jury on the grounds of lack of immediacy of the threats. The judge had required a virtually 

spontaneous reaction to the threat. The defendants were convicted and appealed.

The Court of Appeal held that although the feared violence was imminent rather than imme-

diate, the signifi cant factor was whether the threat had operated on their minds at the time 

of the offence so as to overbear his will. A period of delay was relevant but not conclusive 

as to whether D’s will had been overborne, as were other factors such as the nature of the 

threat and the opportunity for avoiding it. In the course of his judgment Rose LJ stated:

‘[I]f Anne Frank had stolen a car to escape from Amsterdam and been charged with theft, the 
tenets of English law would not, in our judgment, have denied her a defence of duress of cir-
cumstances, on the ground that she should have waited for the Gestapo’s knock on the door.’

In overruling Hudson & Taylor and, by implication, Abdul Hussain, Lord Bingham confi rmed 

the correctness of the following case:

‘In making that observation [see extract above] Lord Edmund-Davies did not directly criticise 
the reasoning of the Court of Appeal in its then recent judgment in R v Hudson and Taylor[1971] 
2 QB 202, but that was described by Professor Glanville Williams as “an indulgent decision” 
(Textbook of Criminal Law, 2nd ed, 1983, p 636), and it has in my opinion had the unfortunate 
eff ect of weakening the requirement that execution of a threat must be reasonably believed to 
be imminent and immediate if it is to support a plea of duress . . .

I can understand that the Court of Appeal in R v Hudson and Taylor had sympathy with the r
predicament of the young appellants but I cannot, consistently with principle, accept that a 
witness testifying in the Crown Court at Manchester has no opportunity to avoid complying 
with a threat incapable of execution then or there.’

‘[I]f Anne Frank had stolen a car to escape from Amsterdam and been charged with theft, the 
tenets of English law would not, in our judgment, have denied her a defence of duress of cir-
cumstances, on the ground that she should have waited for the Gestapo’s knock on the door.’
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R v Cole ●  [1994] CRIM LR 582 COURT OF APPEAL

D robbed two building societies because he owed debts to money lenders who had threat-

ened him, his girlfriend and child with violence. They had hit him with a baseball bat. He was 

convicted of robbery and appealed on the grounds of duress.

The Court of Appeal held that the necessary precondition of an imminent peril was lacking. 

Moreover, duress by threats only applied when the threatener nominated the crime. The 

money lenders had not stipulated that D commit robbery to meet their demands.

Cole confi rmed not merely the immediacy principle but also that there must be a connection 

or nexus between the threat and the crime. This might also be thought to impose strict limits 

on the defence. As J.C. Smith in the Criminal Law Review commentary indicated, there is no 

difference between, ‘Get the money from X building society or else’, and ‘How you get the 

money is up to you, but get it somehow or else’. If the rationale of the defence is overpower-

ment of will, D’s will might be equally overpowered in either case.

By requiring immediacy, is there a risk that Hasan could lead to injustice? If duress now only 

applies to threats which are immediate or almost immediate, the opportunity for going to the 

police will hardly arise at all. But this denies two facts: that a person’s will can be overborne 

no less by threats of future than immediate harm and that one can have good reason for not 

going to the police. Look at these examples:

1.  D is a battered woman who is threatened with violence by her husband unless she par-

ticipates in drug dealing the next day. She genuinely believes that she will be killed if she 

refuses to participate or goes to the police.

2.  A forces Class A drugs on D and tells him to sell them. A threatens D that if he throws 

them away or goes to the police he and his family will be attacked. D intends to return 

the drugs to A but is arrested before he can do so (Rahman [2010] EWCA Crim 235).

3.  D has experienced racism at the hands of the police in the past. He is threatened with 

serious harm unless he commits an offence the next day. In the belief that the police will 

not wish to help, he commits the crime.

In each case, taking D’s circumstances into account, failure to go to the police might be con-

sidered reasonable. Hudson & Taylor inclined towards this view. Hasan states that the issue, 

to the extent that it is relevant at all, must be reasonable according to the reasonable person. 

Thus, Rose LJ’s wise statement in Abdul Hussain regarding Anne Frank may be no longer rel-

evant. It would be unfortunate if objectively reasonable grounds for D’s belief were regarded 

as inconsistent with the defence.

4.  The threat need not exist in fact so long as D reasonably 
fears that it does

This point raises two interconnected issues: whether the threat must exist in fact and the type 

of belief D needs to have in relation to it. Should the belief be reasonable according to the 

reasonable man or reasonable to D?

a. The threat need not exist in fact

What matters is D’s perception not actual reality.

example
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R v Cairns ●  [1999] CRIM LR 827 COURT OF APPEAL

D, believing that he was being followed by a threatening group, drove off, injuring V who 

had climbed on to the bonnet of his car. V fell off and D drove over him. V was seriously 

injured and D was charged with dangerous driving and grievous bodily harm contrary to s20 

Offences Against the Person Act 1861. The group of friends were actually trying to prevent V 

from behaving as he did. D pleaded duress of circumstances. On appeal against conviction it 

was held that what mattered was D’s reasonable belief in the threat not whether the threat 

actually existed in fact. This point was confi rmed in Safi  and Hasan.

R v Safi  ●  [2003] CRIM LR 721 COURT OF APPEAL

This was an appeal against convictions on a retrial for hijacking and weapons offences. Safi  

and eight others had hijacked an Afghan aircraft in Afghanistan. They took it to Stansted 

via Tashkent and Moscow where they surrendered after three days of negotiations with 

UN and UK representatives. Their appeal was based on duress: that they feared death 

and serious injury because other members of their organisation had been tortured by the 

Taliban. There had been a trial and a retrial following the jury’s inability to decide. There 

were two issues:

Did there need to be an actual threat/circumstances of duress in fact or merely a reason-1. 

able belief in one?

If the latter, to whom did the belief need to be reasonable—a reasonable person or D?2. 

The fi rst judge had directed the jury that a genuine belief in an imminent threat was suffi -

cient. The second judge had decided that there must be an actual imminent peril.

The Court of Appeal held that the threat need not exist in reality provided D acted under 

belief of an imminent threat, the execution of which need not be immediate. The fi rst judge 

had been right. The court noted the ease with which the defence might become a ‘mask for 

anarchy’, as with the wider defence of necessity. But if public policy demanded the existence 

of an actual threat, it was for Parliament to change the law. The convictions were unsafe 

because D’s beliefs had been disregarded.

Note: Safi  did not confi rm that the Ds had been right to hijack the aircraft. As with Abdul 

Hussain, the convictions were overturned because of a technical misdirection on the law.

5.  Mistaken belief in threats: D’s belief must be honest. Hasan states that it 
must also be reasonable according to objective standards

Suppose that D, in hearing a threat uttered by X, mistakenly perceives it to be more 

threatening than it really is, and, on the strength of that mistake, proceeds to commit 

a crime. Or suppose that D thinks he is being pursued by a gang whom he mistakenly 

perceives to be more threatening than it really is, as in Cairns above.

Does D’s mistake need to be reasonable or simply honest and if reasonable, reasonable to 

whom: to D (a semi-subjective test) or to the reasonable man (an objective test)? This ques-

tion arose in Graham but had never been resolved. Mistaken belief in other defences, such as 

self-defence, merely has to be honest and is interpreted semi-subjectively so as to mean ‘rea-

sonable to D’, not to the reasonable man. Therefore, if D mistakes the nature or seriousness 

of threats, he is judged on the facts as he believes them to be, even if the belief is objectively 

unreasonable.
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The next case allowed a subjective interpretation of mistake consistently with self-defence:

R v Martin (David Paul) ●  [2000] CR APP R 42 COURT OF APPEAL

D, a paranoid schizophrenic, appealed against convictions of two robberies on the grounds 

of duress from two men. Psychiatric evidence was given at his trial that his condition would 

render him more likely to believe that he had been threatened and that the threats would be 

executed. The judge had directed the jury to assess D’s belief according to what a mentally 

healthy reasonable man would have believed. This was held to be wrong. There was no 

requirement of reasonable grounds for D’s mistake. He was to be judged on the facts as he 

believed them to be, whether his perception was reasonable or not.

‘It is to be observed that Lord Simon [in Graham] left open the question whether or not the fear 
had to be well grounded and whether the words “reasonable belief” should be tested subjec-
tively or objectively. The passage cited from Graham might suggest the latter. However, Lord 
Lane considered that duress and self-defence were analogous. It is now accepted that “the 
test to be applied for self-defence is that a person may use such force as is reasonable in the 
circumstances as he honestly believes them to be in the defence of himself or another” (see 
Beckford v R (1987) 85 Cr App Rep 378 . . . ). The same subjective approach has been approved 
by this Court in case of duress of circumstances or duress of necessity (see Cairns (1999) 2 Cr 
App Rep 137 . . . ) We cannot see that any distinction should be made in a case of straightfor-
ward duress by threats. It follows that in our view the learned judge was in error in directing the 
jury as he did with regard to the appellant’s understanding or perception of the words alleged 
to have been used.’

The House of Lords in Hasan, on the other hand, ruled otherwise. Lord Bingham confi rmed 

that any belief must be both genuine and objectively reasonable:

‘I am conscious that application of an objective reasonableness test to other ingredients of 
duress has attracted criticism . . . But since there is a choice to be made, policy in my view 
points towards an objective test of what the defendant, placed as he was and knowing what he 
did, ought reasonably to have foreseen. . . .

. . . the words used in R v Graham and approved in R v Howe were “he reasonably believed”. 
It is of course essential that the defendant should genuinely, ie. actually, believe in the 
effi  cacy of the threat by which he claims to have been compelled. But there is no warrant 
for relaxing the requirement that the belief must be reasonable as well as genuine. There 
can of course be no complaint of this departure from authority, which was favourable to the 
defendant.’

If this ruling is followed from now on, an unreasonable mistake regarding a perceived threat, 

even if genuine, will defeat the defence. Therefore, not only is the status of Hudson and Adbul 

Hussain in doubt as mentioned above, but also Martin and Safi . Hasan represents a return to 

a traditional and strictly objective approach to duress. In the interests of fairness, one hopes 

that the objective approach will not ignore that people can make mistakes in the heat of the 

moment.

It is worth noting here that the Law Commission in ‘Murder, Manslaughter and Infanticide 

2006 Part 6: Duress’ (Law Com No 304, 2006) recently confi rmed a view that Martin was 

‘It is to be observed that Lord Simon [in Graham] left open the question whether or not the fear 
had to be well grounded and whether the words “reasonable belief” should be tested subjec-
tively or objectively. The passage cited from Graham might suggest the latter. However, Lord 
Lane considered that duress and self-defence were analogous. It is now accepted that “the 
test to be applied for self-defence is that a person may use such force as is reasonable in the 
circumstances as he honestly believes them to be in the defence of himself or another” (see 
Beckford v R (1987) 85 Cr App Rep 378 . . . ). The same subjective approach has been approved 
by this Court in case of duress of circumstances or duress of necessity (see Cairns (1999) 2 Cr 
App Rep 137 . . . ) We cannot see that any distinction should be made in a case of straightfor-
ward duress by threats. It follows that in our view the learned judge was in error in directing the 
jury as he did with regard to the appellant’s understanding or perception of the words alleged 
to have been used.’

‘I am conscious that application of an objective reasonableness test to other ingredients of 
duress has attracted criticism . . . But since there is a choice to be made, policy in my view 
points towards an objective test of what the defendant, placed as he was and knowing what he 
did, ought reasonably to have foreseen. . . .

. . . the words used in R v Graham and approved in R v Howe were “he reasonably believed”. 
It is of course essential that the defendant should genuinely, ie. actually, believe in the 
effi  cacy of the threat by which he claims to have been compelled. But there is no warrant 
for relaxing the requirement that the belief must be reasonable as well as genuine. There 
can of course be no complaint of this departure from authority, which was favourable to the 
defendant.’
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correctly decided and, moreover, that Hasan cast no doubt upon it. The report stated that the 

particular circumstances of D should be taken into account in determining whether or not his 

or her belief was reasonably held. Thus, age, vulnerability and recognised psychiatric condi-

tions should all be allowed on the question of D’s belief. This would appear to contradict the 

Hasan interpretation of reasonableness.

The objective question

(Would a sober person of reasonable fi rmness, sharing D’s characteristics, have responded 

to D’s belief in the same way?)

This part of the test is designed to exclude frivolous and false claims of duress. It directly 

mirrors the objective test in loss of control where a person of D’s sex and age, with a normal 

degree of tolerance and self-restraint and in similar circumstances, might have reacted in 

the same or a similar way (s54(1)(c) Coroners and Justice Act 2009). The objective ques-

tion in duress demands sobriety and reasonable fi rmness or reasonable ability to resist the 

threat. Whereas mental characteristics were admissible in provocation until Holley [2005] 

UKPC 23, the test has always been interpreted strictly in duress and few characteristics are 

permitted.

Physical characteristics: age and sex
The case of Graham (‘The Test for Duress and Duress of Circumstances’, p 438) stated that the 

threat must be one which would overcome the will of an ordinary person of the sex and age 

of D, sharing such of D’s characteristics as would affect the gravity of the threat to him.

Mental characteristics
Timidity: The defence is not granted to the D who succumbs to a threat because he is natu-

rally timid. The faint-hearted lack reasonable fortitude by defi nition.

Psychiatric conditions: The law admits only those conditions which are verifi able by medical 

classifi cation to render D less able to resist threats, thereby excluding the naturally timid.

R v Bowen ●  [1996] 2 CR APP R 157, [1996] CRIM LR 576 COURT OF APPEAL

D, a man with low IQ, was convicted of obtaining services by deception. He claimed that two 

men had threatened to petrol bomb his house unless he obtained the goods. Evidence was 

called at trial to show that he was abnormally vulnerable and suggestible. The judge refused 

to allow these characteristics to be put before the jury. D was convicted and appealed. The 

appeal was allowed on the following grounds:

Mere personality traits are to be excluded. Psychological evidence tending to show that 1. 

D is more timid, pliable, vulnerable or susceptible to threats than a normal person will be 

excluded for it has no bearing on the question of characteristics. This confi rms an earlier 

case of Horne [1994] Crim LR 584 in which it was decided that it was a contradiction in 

terms to ask whether a D of reasonable fi rmness who was also ‘pliant or vulnerable’ could 

have resisted the threat.

Characteristics due to self-induced abuse, such as alcohol, drugs or glue sniffi ng, are never 2. 

relevant.

Any characteristic to be attributed to the reasonable person must be such as makes him 3. 

less able to resist the threats than persons without that characteristic:



449

D
uress and D

uress of C
ircum

stances
Stuart Smith LJ:

‘The defendant may be in a category of persons who the jury may think less able to resist pres-
sure than people not within that category. Obvious examples are age, where a young person 
may well not be so robust as a mature one; possibly sex, though many women would doubtless 
consider they had as much moral courage to resist pressure as men; pregnancy, where there 
is added fear for the unborn child; serious physical disability, which may inhibit self protection, 
recognised mental illness or psychiatric condition, such as post traumatic stress disorder lead-
ing to learned helplessness. . . .

Psychiatric evidence may be admissible to show that the accused is suff ering from some men-
tal illness, mental impairment or recognised psychiatric condition provided persons generally 
suff ering from such condition may be more susceptible to pressure and threats and thus to 
assist the jury in deciding whether a reasonable person suff ering from such a condition might 
have been impelled to act as the defendant did. It is not admissible simply to show that in the 
doctor’s opinion an accused, who is not suff ering from such illness or condition, is especially 
timid, suggestible or vulnerable to pressure and threats.’

NOTE

1.  Post Traumatic Stress Disorder: The CA clearly had in mind the example of R v Emery (1992) 

14 Cr App R (S) 394 and battered woman syndrome: Sally Emery was a young woman 

forced into cruelty against her child through the violence of her partner. Her plea of duress 

failed and she appealed against her sentence to the Court of Appeal. This was the fi rst 

English case in which medical evidence on ‘battered woman syndrome’ had been given 

in court. The court held that the evidence had been rightly admitted but should have 

been confi ned to the question of whether the violence had caused in her a condition of 

dependent helplessness.

2.  The narrow range of characteristics admissible in duress is considered to be unsatisfac-

tory. Is it morally fair to exclude the timid and fearful from the defence? This could put the 

defence out of range of a good many ordinary people. Read the following from K.J.M. 

Smith, ‘Duress & Steadfastness: In Pursuit of the Unintelligible’ [1999] Crim LR 366:

 ‘Why should someone of such a disposition be denied a defence granted to one with a 

“recognised impairment” for example, evidence that a defendant was more susceptible 

to intimidation because of the long-term emotional damage caused by parental or spouse 

abuse would be deemed irrelevant to the issue of reasonable fi rmness. To be relevant not 

only must the defendant’s condition be “recognized” but it must also make the defendant 

“more susceptible to pressure”. Thus in Emery, where the defendant claimed that long-

term abuse had resulted in post-traumatic stress disorder, the court was concerned to fi nd 

that the level of abuse was suffi cient to have produced a “condition of dependent help-

lessness”. More generally, are a person’s age and sex relevant because of expectations as 

to their physical ability or moral courage? The specifi cally identifi ed relevance of “serious 

physical disability which may inhibit self-protection” appears to suggest the former. If this 

is true, an unqualifi ed gender distinction makes no sense.’

3.  Further, it has been pointed out that medical classifi cations may be of limited use in deter-

mining which psychiatric conditions are capable of infl uencing susceptibility to threats. 

Read the following by A. Buchanan and G. Virgo, ‘Duress & Mental Abnormality’ [1999] 

Crim LR 528:

‘The defendant may be in a category of persons who the jury may think less able to resist pres-
sure than people not within that category. Obvious examples are age, where a young person 
may well not be so robust as a mature one; possibly sex, though many women would doubtless 
consider they had as much moral courage to resist pressure as men; pregnancy, where there 
is added fear for the unborn child; serious physical disability, which may inhibit self protection, 
recognised mental illness or psychiatric condition, such as post traumatic stress disorder lead-
ing to learned helplessness. . . .

Psychiatric evidence may be admissible to show that the accused is suff ering from some men-
tal illness, mental impairment or recognised psychiatric condition provided persons generally 
suff ering from such condition may be more susceptible to pressure and threats and thus to 
assist the jury in deciding whether a reasonable person suff ering from such a condition might 
have been impelled to act as the defendant did. It is not admissible simply to show that in the 
doctor’s opinion an accused, who is not suff ering from such illness or condition, is especially 
timid, suggestible or vulnerable to pressure and threats.’
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 ‘Many psychiatric conditions are capable of infl uencing susceptibility to threats . . . The dif-

fi culty is that the value of a diagnostic label, in terms of distinguishing those abnormally 

susceptible to threats from the rest of the population, is limited. Classifi cation in science 

serves many purposes. One cause of the confusion regarding the implications of psychiatric 

diagnosis is that classifi catory systems designed for one purpose are being used for another. 

Diagnostic categories designed to enable doctors to communicate with each other have 

been co-opted to enable the law to distinguish a group of people for whom a defence 

may be considered. . . . the absence of a mental disorder does not mean that someone’s 

mental state at the time they acted was normal. Some victims of psychological trauma have 

no symptoms until they are placed in a situation which leads them to recall the traumatic 

event. . . . It follows that the test propounded by the Court of Appeal in Bowen, namely that 

the defendant’s mental disorder will only be a relevant characteristic where it can be charac-

terised as a recognised psychiatric condition, is unworkable and needs to be reformulated.’

It should be noted that the Bowen psychiatric characteristics are wider than those permitted in 

loss of control. The Law Commission would exclude them from the objective test under their 

recommended reforms to duress, thus assimilating duress and provocation but only in relation 

to murder. Bowen should continue to apply to all other crimes. (See ‘Murder, Manslaughter 

and Infanticide 2006 Part 6: Duress’ (Law Com No 304) under ‘Reform’, p 466.)

thinking point 9.2

Which of the following characteristics would be admissible in relation to the standard of 

reasonable fi rmness to be expected of a reasonable person after Bowen:

Being 18;• 

Schizophrenia;• 

Mild depression/anxiety;• 

Weakness and timidity;• 

Weakness/timidity of grandmothers aged 57 or 75;• 

Low IQ;• 

Battered Woman Syndrome;• 

Blindness;• 

Suicidal tendencies?• 

9.1.3  Limitations on the Defence: Voluntary Association 
with Criminals: R v Hasan

The defence will fail where D associates with others whom he knew or ought to have known 

might subject him to any compulsion through threats of violence.

D will be unable to plead the defence where he has freely associated with others whom he 

knows, or ought to have known, might coerce him to commit a crime through a threat of 

violence. It is the risk that must be foreseen rather than the nature of the activity. The general 

principle is well-established, the fi rst case being that of R v Fitzpatrick [1977] NI 20, an IRA 

case in which D claimed to have been forced to participate in a robbery. The Court of Criminal 

thinking point 9.2

Which of the following characteristics would be admissible in relation to the standard of 

reasonable fi rmness to be expected of a reasonable person after Bowen:

Being 18;•

Schizophrenia;•

Mild depression/anxiety;•

Weakness and timidity;•

Weakness/timidity of grandmothers aged 57 or 75;•

Low IQ;•

Battered Woman Syndrome;•

Blindness;•

Suicidal tendencies?•
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Appeal in NI held that voluntary exposure to illegal compulsion precluded the defence. This 

was extended to association with a gang of robbers (R v Sharp [1987] QB 853) and to a shop-

lifting gang (R v Shepherd (1987) 86 Cr App R 47). However, there was disagreement as to 

whether the defence should be denied only if D actually knew of the potential for violence. 

Should the defence be available where he ought to have known but did not?

Further, D might have known it was likely he would come under pressure to commit a par-

ticular type of offence (eg robbery or shoplifting) but not that he would be forced to commit 

a completely different type of offence (such as an assault). All but one of the precedents had 

held that voluntary association with known criminals who were likely to require D to perform 

any criminal acts would defeat the defence.

The Law Commission had taken a subjective approach to the issue: the defence should 

remain available to Ds who were unaware that they might be compelled to commit offences 

of the type actually committed (WP No 55 of 1974 and the Law Commission’s Draft Criminal 

Code Bill 1989). Awareness of the risk of compulsion to commit a particular type of crime was 

crucial to the Law Commission’s thinking. J.C. Smith supported this approach when he said 

in the Criminal Law Review commentary to Heath [2000] Crim LR 109:

‘It is one thing . . . to be aware that you are likely to be beaten up if you do not pay your debts, 
it is another to be aware that you may be required under threat of violence to commit other, 
though unspecifi ed, crimes if you do not . . . [I]t is presumably only the latter kind of foresight 
which rules out the defence.’

The Law Commission’s proposal was counter to all previous authorities except one: R v Baker & 

Ward [1999] 2 Cr App R 335 where a heroin dealer was forced to commit robbery by his sup-

plier. The Court of Appeal held that the defence would continue to be available to D where he 

was unaware of the risk of being forced to commit crimes other than drug-related types.

This view has now been fi rmly rejected by Hasan which has reasserted a strict objective 

approach. The defence will now fail where D knows or ought to have known that he would 

be coerced by threats of violence into committing any type of activity.

Recall that D claimed that he and his family had been threatened with death unless he bur-

gled a wealthy house. He had broken in but had run off. He was convicted of aggravated bur-

glary, his defence of duress having been rejected on the grounds of voluntary association.

The Court of Appeal had allowed Hasan’s appeal on the authority of Baker & Ward. It was not 

any kind of voluntary association with criminals that was relevant but a voluntary association 

where D could have anticipated pressure to commit a crime of the kind with which he was 

charged. The House of Lords unanimously and decisively dismissed this interpretation of the 

law. Lord Bingham gave the leading judgment:

‘In its Working Paper No 55 of 1974, the Law Commission in para 26 favoured “a limitation upon 
the defence [of duress] which would exclude its availability where the defendant had joined an 
association or conspiracy which was of such a character that he was aware that he might be 
compelled to participate in off ences of the type with which he is charged.”. . .

But there was no warrant for this gloss in any reported British authority until the Court of 
Appeal . . . gave judgment in R v Baker and Ward [1999] 2 Cr App R 335 [where] the appellants 
claimed that they had been specifi cally instructed to rob the particular store which they were 
convicted of robbing. . . .

‘It is one thing . . . to be aware that you are likely to be beaten up if you do not pay your debts, 
it is another to be aware that you may be required under threat of violence to commit other, 
though unspecifi ed, crimes if you do not . . . [I]t is presumably only the latter kind of foresight 
which rules out the defence.’

‘In its Working Paper No 55 of 1974, the Law Commission in para 26 favoured “a limitation upon 
the defence [of duress] which would exclude its availability where the defendant had joined an 
association or conspiracy which was of such a character that he was aware that he might be 
compelled to participate in off ences of the type with which he is charged.”. . .

But there was no warrant for this gloss in any reported British authority until the Court of 
Appeal . . . gave judgment in R v Baker and Ward [1999] 2 Cr App R 335 [where] the appellants 
claimed that they had been specifi cally instructed to rob the particular store which they were 
convicted of robbing. . . .
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The principal issue between the Crown on one side and the appellant and the Court of Appeal on 
the other is whether R v Baker and Ward correctly stated the law. . . . The defendant is seeking 
to be wholly exonerated from the consequences of a crime deliberately committed. . . . The 
defendant is, ex hypothesi, a person who has voluntarily surrendered his will to the domination 
of another. Nothing should turn on foresight of the manner in which, in the event, the dominant 
party chooses to exploit the defendant’s subservience. There need not be foresight of coercion 
to commit crimes, although it is not easy to envisage circumstances in which a party might be 
coerced to act lawfully. In holding that there must be foresight of coercion to commit crimes of 
the kind with which the defendant is charged, R v Baker and Ward mis-stated the law.

There remains the question, which the Court of Appeal left open in . . . their judgment, whether 
the defendant’s foresight must be judged by a subjective or an objective test. . . . .since there 
is a choice to be made, policy in my view points towards an objective test of what the defend-
ant, placed as he was and knowing what he did, ought reasonably to have foreseen. I am not 
persuaded otherwise by analogies based on self-defence or provocation for reasons I have 
already given. The policy of the law must be to discourage association with known criminals, 
and it should be slow to excuse the criminal conduct of those who do so. If a person voluntarily 
becomes or remains associated with others engaged in criminal activity in a situation where he 
knows or ought reasonably to know that he may be the subject of compulsion by them or their 
associates, he cannot rely on the defence of duress to excuse any act which he is thereafter 
compelled to do by them. . . .

I would answer this certifi ed question by saying that the defence of duress is excluded when 
as a result of the accused’s voluntary association with others engaged in criminal activity he 
foresaw or ought reasonably to have foreseen the risk of being subjected to any compulsion 
by threats of violence.’

NOTE

1.  It is not necessary that D foresaw, or ought to have foreseen, compulsion to commit a 

crime, only the risk of compulsion by threats of violence. It is the risk that must be foreseen 

rather than the nature of the activity. This was a policy decision taken in the light of the 

increasing frequency with which the defence was being used, particularly in drugs cases.

2.  The test of foresight is objective. It will not matter that D did not foresee the risk of com-

pulsion provided a reasonable person would have been aware of it.

There are probably very few situations where involvement with criminals would not give rise 

to the suspicion of violence or compulsion but consider the following:

D regularly smokes cannabis for medicinal purposes supplied by X for altruistic reasons. X 

unwisely fritters away D’s payments and gets into debt with his supplier. Under pressure 

and not knowing what to do, X threatens D with violence unless D steals some money 

from the local post offi ce to satisfy X’s debt. D does so through fear. It might be reason-

able to assume that D did not know that he was associating with a violent criminal until 

that point.

3.  Baroness Hale was in broad agreement with Lord Bingham, subject to some important 

qualifi cations:

 ‘I accept that even the person with a knife at her back has a choice whether or not to do 

as the knifeman says. The question is whether she should have resisted the threat. But, 

The principal issue between the Crown on one side and the appellant and the Court of Appeal on 
the other is whether R v Baker and Ward correctly stated the law. . . . The defendant is seeking 
to be wholly exonerated from the consequences of a crime deliberately committed. . . . The 
defendant is, ex hypothesi, a person who has voluntarily surrendered his will to the domination 
of another. Nothing should turn on foresight of the manner in which, in the event, the dominant 
party chooses to exploit the defendant’s subservience. There need not be foresight of coercion 
to commit crimes, although it is not easy to envisage circumstances in which a party might be 
coerced to act lawfully. In holding that there must be foresight of coercion to commit crimes of 
the kind with which the defendant is charged, R v Baker and Ward mis-stated the law.

There remains the question, which the Court of Appeal left open in . . . their judgment, whether 
the defendant’s foresight must be judged by a subjective or an objective test. . . . .since there 
is a choice to be made, policy in my view points towards an objective test of what the defend-
ant, placed as he was and knowing what he did, ought reasonably to have foreseen. I am not 
persuaded otherwise by analogies based on self-defence or provocation for reasons I have 
already given. The policy of the law must be to discourage association with known criminals, 
and it should be slow to excuse the criminal conduct of those who do so. If a person voluntarily 
becomes or remains associated with others engaged in criminal activity in a situation where he 
knows or ought reasonably to know that he may be the subject of compulsion by them or their 
associates, he cannot rely on the defence of duress to excuse any act which he is thereafter 
compelled to do by them. . . .

I would answer this certifi ed question by saying that the defence of duress is excluded when 
as a result of the accused’s voluntary association with others engaged in criminal activity he 
foresaw or ought reasonably to have foreseen the risk of being subjected to any compulsion 
by threats of violence.’
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perhaps because I am a reasonable but comparatively weak and fearful grandmother, I do 

not understand why the defendant’s beliefs and personal characteristics are not morally 

relevant to whether she could reasonably have been expected to resist. . . .

There are, however, two other questions.

 The fi rst is that the cases tend to talk about exposing oneself to the risk of “unlawful vio-

lence”. That, it seems to me, is not enough. The foreseeable risk should be one of duress: 

that is, of threats of such severity, plausibility and immediacy that one might be compelled 

to do that which one would otherwise have chosen not to do. The battered wife knows 

that she is exposing herself to a risk of unlawful violence if she stays, but she may have no 

reason to believe that her husband will eventually use her broken will to force her to com-

mit crimes. For the same reason, I would say that it must be foreseeable that duress will be 

used to compel the person to commit crimes of some sort. I have no diffi culty envisaging 

circumstances in which a person may be coerced to act lawfully. The battered wife knows 

very well that she may be compelled to cook the dinner, wash the dishes, iron the shirts 

and submit to sexual intercourse. That should not deprive her of the defence of duress if 

she is obliged by the same threats to herself or her children to commit perjury or shoplift 

for food.

 But this brings me to a concern which I have had throughout this case. It is one thing to 

deny the defence to people who choose to become members of illegal organisations, 

join criminal gangs, or engage with others in drug-related criminality. It is another thing 

to deny it to someone who has a quite different reason for becoming associated with 

the duressor and then fi nds it diffi cult to escape. I do not believe that this limitation on 

the defence is aimed at battered wives at all, or at others in close personal or family 

relationships with their duressors and their associates, such as their mothers, brothers or 

children. The Law Commission’s Bills all refer to a person who exposes himself to the risk 

“without reasonable excuse”. The words were there to cater for the police infi ltrator (see 

Law Com No 83, para 2.37) but they are also applicable to the sort of association I have 

in mind.’

4.  Baroness Hale would have preferred a subjective approach to voluntary association 

assessed by reference to the circumstances as D believed them to be. She drew attention 

to the risk of excluding from an objectively determined duress the victims of domestic 

violence who associate with a duressor for reasons other than criminal activity but who 

are then victimised and fi nd it diffi cult to escape.

5.  Baroness Hale would only deny duress to those who knew they might be compelled to 

commit crimes. Simple exposure to the risk of violence was insuffi cient. She would there-

fore have preferred a wider defence.

6.  The subjective approach would permit individual standards of fortitude to be taken into 

account. This is fairer to the individual and more just, bringing the law within the reach of 

the ordinary person. Read this from ‘Necessity, Duress and Self-Defence’ by D.W. Elliott 

[1989] Crim LR 610:

 ‘If D is to be excused in respect of his reaction to pressure, that reaction must have been 

reasonable by objective standards. But the statement of the policy in Graham requires 

that D’s appreciation of the factual situation he is in must also be reasonable, and that 

does not follow from the policy. A person who yields to a strong but imaginary fear may 

be stupid in imagining it, but he is no more blameworthy than one whose fear is based on 
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reasonable grounds . . . . The requirement that mistake must be reasonable is also incon-

sistent with the rule as to self-defence and prevention of crime . . . [where] the judges 

have since laboriously laid down the wholly different rule, that D is to be judged on the 

facts as he reasonably or unreasonably saw them; Williams, Beckford.’

An alternative defence available to married women is that of marital coercion under s47 

Criminal Justice Act 1925. Coercion is wider than compulsion, implying psychological 

rather than physical pressure, and does not require a threat. There are only six reported 

cases of this defence. In view of the fact that Hasan may have put duress out of the 

reach of abused women, marital coercion may become more signifi cant. There have been 

proposals to abolish this defence (Law Com No 83, 1977). Note that where duress has 

been accepted as a defence for women, it tends to operate so as to mitigate sentence 

rather than acquit (eg Hudson & Taylor, Emery). This, of course, refl ects structural gender 

bias in duress similar to loss of control and self-defence, all of which rely on ‘reasonable’ 

responses. Read the following by J. Loveless, ‘Domestic Violence, Coercion and Duress’ 

[2010] Crim LR 93

‘ . . . [o]ver half of the 4000+ women in prison are the victims of domestic violence and one in 
three has suff ered sexual abuse . . . . 42% of a sample of 200 women prisoners reported recent 
histories of abuse . . . evidence from the US tells us that half of all US female inmates commit 
off ences to avoid further battering . . . . If this estimate is in any sense a refl ection of what 
is happening in England and Wales then coercion of women by domestic violence is poten-
tially an unrecognized problem . . . one interesting observation is that women rarely feature in 
reported cases on this defence and this leads to speculation that the defence may not be work-
ing for them . . . . One reason may be that domestic violence can be all too easily perceived as 
‘falling short of duress’ thus putting the defence out of their reach. It will be suggested that 
this is because the defence is based on the way in which men may more typically experience 
coercion through clearly identifi able specifi c threats of serious harm rather than by the incre-
mental destruction of self-esteem characteristic of prolonged domestic violence. A court or 
jury will more readily identify with the reasonableness of a male response to a specifi c threat 
rather than with the reaction of a woman who has ‘chosen’ to remain with her abusive partner. 
She is far more likely to be perceived as weak and undeserving of legal protection...’

9.1.4  Limitations on the Defence: Murder, 
Attempted Murder and Treason

Duress is not currently a defence to murder, attempted murder or treason. There was previ-

ously judicial disagreement as to whether it should apply or not.

In Lynch v DPP for NI [1975] 1 All ER 913 D was threatened with violence unless he drove an 

IRA gunman to a place where a policeman was to be shot. Lynch did so and then drove the 

gunman away. He claimed that he believed he would be shot if he had disobeyed the order. 

In establishing the general principles of the defence, the House of Lords held that duress was 

available to a secondary party to murder.

‘ . . . [o]ver half of the 4000+ women in prison are the victims of domestic violence and one in 
three has suff ered sexual abuse . . . . 42% of a sample of 200 women prisoners reported recent 
histories of abuse . . . evidence from the US tells us that half of all US female inmates commit 
off ences to avoid further battering . . . . If this estimate is in any sense a refl ection of what 
is happening in England and Wales then coercion of women by domestic violence is poten-
tially an unrecognized problem . . . one interesting observation is that women rarely feature in 
reported cases on this defence and this leads to speculation that the defence may not be work-
ing for them . . . . One reason may be that domestic violence can be all too easily perceived as 
‘falling short of duress’ thus putting the defence out of their reach. It will be suggested that 
this is because the defence is based on the way in which men may more typically experience 
coercion through clearly identifi able specifi c threats of serious harm rather than by the incre-
mental destruction of self-esteem characteristic of prolonged domestic violence. A court or 
jury will more readily identify with the reasonableness of a male response to a specifi c threat 
rather than with the reaction of a woman who has ‘chosen’ to remain with her abusive partner. 
She is far more likely to be perceived as weak and undeserving of legal protection...’
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In Abbot v R [1976] 3 All ER 140, the Privy Council held that duress was not available to princi-

pals to murder. D had been threatened with death and his mother’s life unless he participated 

in a murder. He dug a hole and held V as she was stabbed by another. She was left dying in 

the hole which D helped to fi ll in whilst V was still alive. She died from the stab wounds and 

inhalation of dirt. D’s argument that he was only a secondary party was rejected. He was con-

sidered to have been a principal in the fi rst degree to which duress should be no defence.

Graham [1982] followed but since there was insuffi cient evidence of duress, it was not neces-

sary for the court to do any more than set down general principles. The leading authority on 

duress and murder remains the following:

R v Howe ●  [1987] 1 ALL ER 771 HOUSE OF LORDS

Howe and Bannister had participated with two others, Murray and Bailey, in the torture, sex-

ual assault and killing of two 17- and 19-year-old boys. They had participated in the assault 

of the fi rst victim but did not kill him. They jointly strangled the second victim. They were 

both charged with murder and conspiracy to murder and pleaded duress on the grounds that 

they feared for their lives as a result of threats from one of the others. They were convicted 

and appealed.

The House confi rmed the test for duress as set out in Graham but denied that it should be 

available for murder. In the course of the leading judgment, Lord Hailsham had to reconcile 

the earlier cases of Lynch and Abbot.

Lord Hailsham LC:

‘I begin by affi  rming that, while there can never be a direct correspondence between law and 
morality, an attempt to divorce the two entirely is and has always proved to be doomed to 
failure, and, in the present case, the overriding objects of the criminal law must be to protect 
innocent lives and to set a standard of conduct which ordinary men and women are expected 
to observe if they are to avoid criminal responsibility . . .

In general, I must say that I do not at all accept in relation to the defence of murder it is either 
good morals, good policy or good law to suggest, as did the majority in Lynch and the minority in 
Abbott that the ordinary man of reasonable fortitude is not supposed to be capable of heroism if 
he is asked to take an innocent life rather than sacrifi ce his own. . . . I have known in my own life-
time of too many acts of heroism by ordinary human beings of no more than ordinary fortitude 
to regard a law as either “just or humane” which withdraws the protection of the criminal law 
from the innocent victim and casts the cloak of its protection upon the coward and the poltroon 
in the name of a “concession to human frailty”. . . . But surely I am entitled to believe that some 
degree of proportionality between the threat and the off ence must, at least to some extent, be 
a prerequisite of the defence under existing law. Few would resist threats to the life of a loved 
one if the alternative were driving across the red lights or in excess of 70 mph on the motorway. 
But . . . it would take rather more than the threat of a slap on the wrist or even moderate pain 
or injury to discharge the evidential burden even in the case of a fairly serious assault. In such 
a case the “concession to human frailty” is no more than to say that in such circumstances a 
reasonable man of average courage is entitled to embrace as a matter of choice the alternative 
which a reasonable man would regard as the lesser of two evils. Other considerations neces-
sarily arise where the choice is between the threat of death or a fortiori of serious injury and 
deliberately taking an innocent life. In such a case a reasonable man might refl ect that one 

‘I begin by affi  rming that, while there can never be a direct correspondence between law and 
morality, an attempt to divorce the two entirely is and has always proved to be doomed to 
failure, and, in the present case, the overriding objects of the criminal law must be to protect 
innocent lives and to set a standard of conduct which ordinary men and women are expected 
to observe if they are to avoid criminal responsibility . . .

In general, I must say that I do not at all accept in relation to the defence of murder it is either 
good morals, good policy or good law to suggest, as did the majority in Lynch and the minority in 
Abbott that the ordinary man of reasonable fortitude is not supposed to be capable of heroism if 
he is asked to take an innocent life rather than sacrifi ce his own. . . . I have known in my own life-
time of too many acts of heroism by ordinary human beings of no more than ordinary fortitude 
to regard a law as either “just or humane” which withdraws the protection of the criminal law 
from the innocent victim and casts the cloak of its protection upon the coward and the poltroon 
in the name of a “concession to human frailty”. . . . But surely I am entitled to believe that some 
degree of proportionality between the threat and the off ence must, at least to some extent, be 
a prerequisite of the defence under existing law. Few would resist threats to the life of a loved 
one if the alternative were driving across the red lights or in excess of 70 mph on the motorway. 
But . . . it would take rather more than the threat of a slap on the wrist or even moderate pain 
or injury to discharge the evidential burden even in the case of a fairly serious assault. In such 
a case the “concession to human frailty” is no more than to say that in such circumstances a 
reasonable man of average courage is entitled to embrace as a matter of choice the alternative 
which a reasonable man would regard as the lesser of two evils. Other considerations neces-
sarily arise where the choice is between the threat of death or a fortiori of serious injury and 
deliberately taking an innocent life. In such a case a reasonable man might refl ect that one 
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innocent human life is at least as valuable as his own or that of his loved one. In such a case a 
man cannot claim that he is choosing the lesser of two evils. Instead he is embracing the cog-
nate but morally disreputable principle that the end justifi es the means.’

Lord Griffi ths agreed with Lord Hailsham that duress should be denied both to principal 

offenders (ie actual killers) and to accomplices, for the latter can be morally less deserving 

than principals, eg the contract killer or the intelligent man who manipulates a weak-minded 

individual to kill.

Lord Griffi ths:

‘We face a rising tide of violence and terrorism against which the law must stand fi rm recog-
nising that its highest duty is to protect the freedom and lives of those that live under it. The 
sanctity of human life lies at the root of the ideal and I would do nothing to undermine it, be it 
ever so slight . . . ’

NOTE

1.  Following Howe, duress is never a defence to murder, whatever the circumstances. Howe 

rejected an alternative view, proposed in the Court of Appeal by Lord Lane CJ, that duress 

might be mitigated to manslaughter.

2.  Morality and proportionality were the most signifi cant reasons for denying the defence to 

murder. It is here that one sees justifi catory or utilitarian arguments pervading the issues 

(ie rational balancing of harms to protect the safety of society).

3.  Excluding murder from duress poses an inconsistency with other serious offences, par-

ticularly grievous bodily harm with intent contrary to s18 Offences Against the Person Act 

1861. If D, under threat, seriously injures V intending GBH, duress is available. If V dies 

from his injuries and D is charged with murder on the basis of an intent to commit GBH, 

duress is unavailable. This is illogical.

4.  Lord Hailsham did not consider the plight of someone whose entire family will be shot 

unless he kills a single victim. In this respect, he considered that sympathetic cases would 

be dealt with by administrative procedures (ie they would never be prosecuted or lenient 

sentences would be preferred). Such measures would of course be discretionary.

thinking point 9.3

1.  Do you think that ordinary people are heroes?

2. What moral principle is refl ected in Howe’s stance on duress?

3. Is there a ‘social good’ or utilitarian principle to the judgment?

4. If you were threatened that your two children would be shot unless you shot a stranger, 

what would you do? Would duress provide a defence?

The decision to exclude murder from duress was partly based on the old precedent of Dudley 

& Stephens, a case of necessity which is an analogous defence in the sense that D faces a 

choice between competing harms. Because of its importance in relation to duress and mur-

der we will examine it here.

innocent human life is at least as valuable as his own or that of his loved one. In such a case a 
man cannot claim that he is choosing the lesser of two evils. Instead he is embracing the cog-
nate but morally disreputable principle that the end justifi es the means.’

‘We face a rising tide of violence and terrorism against which the law must stand fi rm recog-
nising that its highest duty is to protect the freedom and lives of those that live under it. The 
sanctity of human life lies at the root of the ideal and I would do nothing to undermine it, be it 
ever so slight . . . ’

thinking point 9.3

1.  Do you think that ordinary people are heroes?

2. What moral principle is refl ected in Howe’s stance on duress?

3. Is there a ‘social good’ or utilitarian principle to the judgment?

4. If you were threatened that your two children would be shot unless you shot a stranger,

what would you do? Would duress provide a defence?
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R v Dudley & Stephens ●  (1884) 14 QBD 273 QUEEN’S BENCH DIVISION

Three men and a 17-year-old cabin boy were shipwrecked in the South Atlantic more than 

a thousand miles from land. They were drifting in an open life-raft and what little food they 

had, two tins of turnips, was quickly eaten. After 18 days one mariner proposed to another 

that they should draw lots to see who should be killed and eaten so that the other three 

should live. They had had no food for seven days and no water for fi ve. On the twentieth day, 

the mariners killed the boy, who was close to death, and fed on his body. Four days later they 

were rescued. Two mariners were put on trial for murder upon their return to England. Their 

defence was that at the time of the cabin-boy’s death there was no reasonable prospect of 

rescue and that they were all likely to die of starvation. The jury returned a special verdict: 

that the two men would probably have died before rescue if they had not eaten the boy who 

would have likely died sooner, but there was no greater necessity to kill him than any of the 

others. They were sentenced to death.

The court rejected their appeal but the death sentence was commuted to six months’ impris-

onment with no hard labour. However, the judgment left considerable doubt about the 

defence of necessity and murder:

Coleridge LJ:

‘. . . it appears suffi  ciently that the prisoners were subject to terrible temptation, to suff erings 
which might break down the bodily power of the strongest man, and try the conscience of the 
best. . . . But nevertheless this is clear, that the prisoners put to death a weak and unoff ending 
boy upon the chance of preserving their own lives by feeding upon his fl esh and blood after he 
was killed, and with the certainty of depriving him of any possible chance of survival. . . . They 
might possibly have been picked up next day by a passing ship; they might possibly not have 
been picked up at all; in either case it is obvious that the killing of the boy would have been an 
unnecessary and profi tless act. . . .

Now it is admitted that the deliberate killing of this unoff ending and unresisting boy was 
clearly murder, unless the killing can be justifi ed by some well-recognized excuse admitted 
by the law. It is further admitted that there was in this case no such excuse, unless the kill-
ing was justifi ed by what has been called “necessity”. But the temptation to the act which 
existed here was not what the law has ever called necessity. Nor is this to be regretted. 
Though law and morality are not the same, and many things may be immoral which are not 
necessarily illegal, yet the absolute divorce of law from morality would be of fatal conse-
quence; and divorce would follow if the temptation to murder in this case were to be held 
by law an absolute defence of it. It is not so. To preserve one’s life is generally speaking a 
duty, but it may be the plainest and the highest duty to sacrifi ce it. War is full of instances in 
which it is a man’s duty not to live, but to die. . . . It is not correct, therefore, to say that there 
is any absolute or unqualifi ed necessity to preserve one’s life . . . . Who is to be the judge of 
this sort of necessity? By what measure is the comparative value of lives to be measured: 
Is it to be strength, or intellect, or what? . . . In this case the youngest, the most unresisting, 
was chosen. Was it more necessary to kill him than one of the grown men? The answer must 
be “No”. . . .

We are often compelled to set up standards we cannot reach ourselves, and to lay down rules 
which we could not ourselves satisfy. But a man has no right to declare temptation to be an 
excuse, though he might have yielded to it, nor allow compassion for the criminal to change or 
weaken in any manner the legal defi nition of the crime . . . ’

‘. . . it appears suffi  ciently that the prisoners were subject to terrible temptation, to suff erings 
which might break down the bodily power of the strongest man, and try the conscience of the 
best. . . . But nevertheless this is clear, that the prisoners put to death a weak and unoff ending 
boy upon the chance of preserving their own lives by feeding upon his fl esh and blood after he 
was killed, and with the certainty of depriving him of any possible chance of survival. . . . They 
might possibly have been picked up next day by a passing ship; they might possibly not have 
been picked up at all; in either case it is obvious that the killing of the boy would have been an 
unnecessary and profi tless act. . . .

Now it is admitted that the deliberate killing of this unoff ending and unresisting boy was 
clearly murder, unless the killing can be justifi ed by some well-recognized excuse admitted 
by the law. It is further admitted that there was in this case no such excuse, unless the kill-
ing was justifi ed by what has been called “necessity”. But the temptation to the act which 
existed here was not what the law has ever called necessity. Nor is this to be regretted. 
Though law and morality are not the same, and many things may be immoral which are not 
necessarily illegal, yet the absolute divorce of law from morality would be of fatal conse-
quence; and divorce would follow if the temptation to murder in this case were to be held 
by law an absolute defence of it. It is not so. To preserve one’s life is generally speaking a 
duty, but it may be the plainest and the highest duty to sacrifi ce it. War is full of instances in 
which it is a man’s duty not to live, but to die. . . . It is not correct, therefore, to say that there 
is any absolute or unqualifi ed necessity to preserve one’s life . . . . Who is to be the judge of 
this sort of necessity? By what measure is the comparative value of lives to be measured: 
Is it to be strength, or intellect, or what? . . . In this case the youngest, the most unresisting, 
was chosen. Was it more necessary to kill him than one of the grown men? The answer must 
be “No”. . . .

We are often compelled to set up standards we cannot reach ourselves, and to lay down rules 
which we could not ourselves satisfy. But a man has no right to declare temptation to be an 
excuse, though he might have yielded to it, nor allow compassion for the criminal to change or 
weaken in any manner the legal defi nition of the crime . . . ’
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NOTE

There are two possible interpretations of Coleridge LJ’s judgment:

That the men’s suffering would have provided an excuse for killing, but there was no more 

necessity to kill the cabin boy than any of the others and that in the absence of an obvious 

victim necessity would afford no defence to murder. It followed that necessity might justify 

murder if it was clear from the threat which innocent victim had to die.

That necessity could never justify murder, regardless of the circumstances. Society needed to 

be protected from survival cannibalism and other atrocious crimes—a utilitarian argument 

(ie the greater good).

It is hard to reconcile Coleridge LJ’s confl icting statements that suffering might break the 

conscience of the best and that self-preservation is a duty with the decision to condemn the 

men on the grounds that necessity is no defence to murder. On the one hand was sympathy 

and on the other were morality and the need for social protection. The decision failed to 

resolve the confl ict.

A. Norrie on this case from Crime, Reason and History, A Critical Introduction to Criminal Law, 

2nd edn, Cambridge, at 159:

‘In general, the reasoning in the case confl ates questions of justifi cation and excuse. . . . These 
observations all relate to the terrible position of the accused, not the justifi ability of their 
acts. Having recognised the plight of the men, Lord Coleridge’s tone shifts signifi cantly. . . . 
Lord Coleridge expresses compassion for the accused in terms of a morality that recognises 
normal human standards of conduct, but he nonetheless condemns them in terms of an Old 
Testament morality for their lack, not of normal human standards, but of heroism. These are 
the main arguments, but behind these shifts in moral gear there is a narrower but without 
doubt signifi cant utilitarian consideration. . . . Dudley and Stephens must be condemned both 
for their lack of heroism and to secure the greater social good. . . . Thus arguments of moral 
principle and utility both cancel out moral compassion and the excuse of necessity.

There is however paradox in this grandiloquence. . . . . Dudley and Stephens must be con-
demned but at the same time he recommends “to the Sovereign to exercise that prerogative 
of mercy which the Constitution has entrusted to the hands fi ttest to dispense it.” Who could 
this judgment satisfy? . . . Simpson (1986) in fact tells us that the impact of the case upon the 
seafaring communities was to confi rm that survival cannibalism was acceptable. . . .

What did the judges of the Queen’s Bench Division really know of the plight of shipwrecked and 
starving people, or of the judgment of the seafaring communities on such situations? In the 
nineteenth-century world of the sailing ships, survival cannibalism was a not uncommon phe-
nomenon sanctioned by the custom and morality of the sea. Public attitudes to the particular 
plight of Dudley and Stephens were “all one way” in favour of the accused . . . By contrast it 
was only among the literate upper classes that there was support for the prosecution, with the 
Home Secretary agreeing to it to negate “the popular idea that Dudley was a hero”. Even the 
dead boy’s family bore no ill will to the two accused. . . . ’

Upon this shaky precedent, the House of Lords in Howe decided that duress should be no defence 

to murder. This harsh rule cannot be lifted even for children. In R v W [2007] EWCA Crim 1251 the 

Court of Appeal held that a 13-year-old boy had no defence to murder on the ground that he was 

complying with his father’s instruction, which he was too frightened to refuse to obey.

‘In general, the reasoning in the case confl ates questions of justifi cation and excuse. . . . These 
observations all relate to the terrible position of the accused, not the justifi ability of their 
acts. Having recognised the plight of the men, Lord Coleridge’s tone shifts signifi cantly. . . . 
Lord Coleridge expresses compassion for the accused in terms of a morality that recognises 
normal human standards of conduct, but he nonetheless condemns them in terms of an Old 
Testament morality for their lack, not of normal human standards, but of heroism. These are 
the main arguments, but behind these shifts in moral gear there is a narrower but without 
doubt signifi cant utilitarian consideration. . . . Dudley and Stephens must be condemned both 
for their lack of heroism and to secure the greater social good. . . . Thus arguments of moral 
principle and utility both cancel out moral compassion and the excuse of necessity.

There is however paradox in this grandiloquence. . . . . Dudley and Stephens must be con-
demned but at the same time he recommends “to the Sovereign to exercise that prerogative 
of mercy which the Constitution has entrusted to the hands fi ttest to dispense it.” Who could 
this judgment satisfy? . . . Simpson (1986) in fact tells us that the impact of the case upon the 
seafaring communities was to confi rm that survival cannibalism was acceptable. . . .

What did the judges of the Queen’s Bench Division really know of the plight of shipwrecked and 
starving people, or of the judgment of the seafaring communities on such situations? In the 
nineteenth-century world of the sailing ships, survival cannibalism was a not uncommon phe-
nomenon sanctioned by the custom and morality of the sea. Public attitudes to the particular 
plight of Dudley and Stephens were “all one way” in favour of the accused . . . By contrast it 
was only among the literate upper classes that there was support for the prosecution, with the 
Home Secretary agreeing to it to negate “the popular idea that Dudley was a hero”. Even the 
dead boy’s family bore no ill will to the two accused. . . . ’
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It follows that duress should not apply to attempted murder:

R v Gotts ●  [1992] 1 ALL ER 832 HOUSE OF LORDS

D, aged 16, was threatened with death by his father unless he killed his mother who had 

fl ed to a refuge for battered women with her two other children to escape her husband’s 

violence. D stabbed his mother and he was charged with attempted murder. The trial 

judge ruled that duress was not a defence to attempted murder. D pleaded guilty and 

appealed. The trial judge’s ruling was upheld by both the Court of Appeal and the House 

of Lords.

This was a majority House of Lords judgment 3:2. The leading judgment was given by Lord 

Jauncey who observed that there was no precedent on the question of whether duress should 

apply to attempted murder. Therefore the decision was really one of policy:

‘As Lord Griffi  ths pointed out in [Howe, at p.303] an intent to kill must be proved in the case 
of attempted murder but not necessarily in the case of murder. Is there logic in aff ording the 
defence to one who intends to kill but fails and denying it to one who mistakenly kills intending 
only to injure? . . .

It is of course true that withholding the defence in any circumstances will create some anoma-
lies but I would agree with Lord Griffi  ths . . . that nothing should be done to undermine in any 
way the highest duty of the law to protect the freedom and lives of those that live under it.’

The question of whether D’s response to the death threat from his father was reasonable 

given his age was not considered. There was to be a blanket exclusion of the defence from 

attempted murder regardless of D’s excusing factors.

All judges were in agreement that Parliament should review the defence and consider whether 

it should be extended to all crimes.

The minority judgment of Lord Lowry highlighted the illogicality of the exclusion from calcu-

lated, attempted murder. It would provide no deterrent since one who sets out intending to 

murder and succeeds will be denied duress under Howe:

‘To withhold in respect of every crime the defence of duress, leaving it to the court . . . to take 
mitigating circumstances into account, seems logical. But to withhold that defence only from 
a selected list of serious crimes . . . is questionable from a sentencing point of view, as indeed 
the sentence in the present case shows. The defence is withheld on the ground that the crime 
is so odious that it must not be palliated; and yet, if circumstances are allowed to mitigate the 
punishment, the principle on which the defence of duress is withheld has been defeated.’

It follows that duress remains a defence to conspiracy to murder thus highlighting the illogi-

cality of denying it to murder and attempted murder.

A agrees with B, under threat of serious injury, to shoot V dead. A is arrested as he aims a 

gun at V. A will be denied the defence of duress to attempted murder but will be allowed it 

in relation to conspiracy to murder (subject, of course, to the limitation regarding voluntary 

association.)

‘As Lord Griffi  ths pointed out in [Howe, at p.303] an intent to kill must be proved in the case 
of attempted murder but not necessarily in the case of murder. Is there logic in aff ording the 
defence to one who intends to kill but fails and denying it to one who mistakenly kills intending 
only to injure? . . .

It is of course true that withholding the defence in any circumstances will create some anoma-
lies but I would agree with Lord Griffi  ths . . . that nothing should be done to undermine in any 
way the highest duty of the law to protect the freedom and lives of those that live under it.’

‘To withhold in respect of every crime the defence of duress, leaving it to the court . . . to take 
mitigating circumstances into account, seems logical. But to withhold that defence only from 
a selected list of serious crimes . . . is questionable from a sentencing point of view, as indeed 
the sentence in the present case shows. The defence is withheld on the ground that the crime 
is so odious that it must not be palliated; and yet, if circumstances are allowed to mitigate the 
punishment, the principle on which the defence of duress is withheld has been defeated.’

example
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thinking point 9.4

Are all murders morally the same? Do you think that any of the following murders are 

morally justifi able? Should duress be allowed?

A mother kills X when her child, who is being held hostage, is threatened with death.• 

A young child is threatened with death by his psychotic father to assist in killing his • 

mother.

A pregnant woman kills X rather than submit to being killed in order to save the life of • 

her unborn child.

A woman subject to domestic violence from her husband assists in killing his adversary.• 

Should duress be a defence to these murders?

Reform of duress and murder

The Law Commission in ‘Legislating the Criminal Code; Offences Against the Person and 

General Principles’ (Law Com No 218, 1993) paras 31.1–31.8 thought that duress should be 

available to both murder and attempted murder. Lord Bingham in Hasan was of a similar 

view, stating that ‘[t]he logic of this argument is irresistible’.

In the Law Commission’s ‘A New Homicide Act for England and Wales?’ (CP No 177, 2005) 

the extension of duress/duress of circumstances as partial defences to fi rst degree murder and 

attempted murder was proposed. Recall that this document proposed restructuring homicide so 

as to form a ladder of offences (see Chapter 3, ‘Reform’, p 164 and Chapter 6, ‘Reform’, p 289).

In, ‘Murder, Manslaughter and Infanticide’ (Law Com No 304, 2006) Part 6: Duress, the Law 

Commission recommended:

‘We recommend that for duress to be a full defence to fi rst degree murder, second degree mur-
der and attempted murder, the threat must be one of death or life threatening harm. . . .

We recommend that on a charge of fi rst degree murder, second degree murder and attempted 
murder the defendant should bear the legal burden of proving the qualifying conditions of the 
defence of duress on a balance of probabilities. [para. 9.23].

The argument that duress should be a full defence to fi rst degree murder has a moral basis. It is 
that the law should not stigmatise a person who, on the basis of a genuine and reasonably held 
belief, intentionally killed in fear of death or life-threatening injury in circumstances where a 
jury is satisfi ed that an ordinary person of reasonable fortitude might have acted in the same 
way. If a reasonable person might have acted as D did, then the argument for withholding a 
complete defence is undermined. In the words of Professor Ormerod, “if the jury fi nd that the 
defendant has, within the terms of the defence, acted reasonably, it seems unfair to treat him 
as a second degree murderer or even a manslaughterer”.’ [paras 6.41 and 6.43]

Duress and the partial defences

In recommending that duress/duress of circumstances should be complete (not partial) 

defences to all types of homicide for both principals and accomplices, the Report goes fur-

ther than the recommendation in respect of provocation and diminished responsibility which 

will continue to provide partial defences to fi rst degree murder resulting in liability for second 

degree murder and not manslaughter as under the current law.

thinking point 9.4

Are all murders morally the same? Do you think that any of the following murders are

morally justifi able? Should duress be allowed?

A mother kills X when her child, who is being held hostage, is threatened with death.•

A young child is threatened with death by his psychotic father to assist in killing his•

mother.

A pregnant woman kills X rather than submit to being killed in order to save the life of •

her unborn child.

A woman subject to domestic violence from her husband assists in killing his adversary.•

Should duress be a defence to these murders?

‘We recommend that for duress to be a full defence to fi rst degree murder, second degree mur-
der and attempted murder, the threat must be one of death or life threatening harm. . . .

We recommend that on a charge of fi rst degree murder, second degree murder and attempted 
murder the defendant should bear the legal burden of proving the qualifying conditions of the 
defence of duress on a balance of probabilities. [para. 9.23].

The argument that duress should be a full defence to fi rst degree murder has a moral basis. It is 
that the law should not stigmatise a person who, on the basis of a genuine and reasonably held 
belief, intentionally killed in fear of death or life-threatening injury in circumstances where a 
jury is satisfi ed that an ordinary person of reasonable fortitude might have acted in the same 
way. If a reasonable person might have acted as D did, then the argument for withholding a 
complete defence is undermined. In the words of Professor Ormerod, “if the jury fi nd that the 
defendant has, within the terms of the defence, acted reasonably, it seems unfair to treat him 
as a second degree murderer or even a manslaughterer”.’ [paras 6.41 and 6.43]
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One justifi cation is that under the partial defences, D has not killed in order to save innocent 

life. More importantly, some cases of duress are closer to a justifi cation rather than an excuse, 

eg the mountaineer who cuts the rope to prevent both the dangling companion and himself 

from being pulled over the precipice. Duress also involves ‘a more calculated choice’, rather 

than the more instantaneous killing under provocation (para 6.78).

Reversing the burden of proof under the ECHR

The reversal of the burden of proof was justifi ed on the grounds that the defence presents 

diffi culties for the prosecution in disproving it beyond all reasonable doubt.

Read the following criticisms by A. Ashworth, ‘Principles, Pragmatism and the Law 

Commission’ [2007] Crim LR 333:

‘If duress is to be a complete defence, it is understandable that it should be tightly defi ned, 
as the House of Lords has insisted. This leads the Commission to insist that the threat must 
be believed to be life-threatening, and that D’s belief that the threat has been made must be 
based on reasonable grounds. The latter stipulation applies the anomalous and under-rea-
soned decision in Graham. The Commission supports this on the ground that, compared with 
provocation and self-defence (which have no such reasonableness requirement), there is a 
less immediate temporal or physical nexus between the threat and the killing in duress cases. 
This also becomes the primary argument in favour of transferring the burden of proving duress 
to the defendant in homicide cases – that the separation of the making of the threat from the 
killing creates extra diffi  culties for the prosecution. Is this right? Whereas on provocation and 
diminished responsibility there has been research, on duress we merely have the unsup-
ported assertion that this occurs “in many cases”. Moreover, the House of Lords held that the 
carrying out of the threat must be immediately in prospect (so the temporal separation cannot 
be great), and the Commission fails to give suffi  cient recognition to the great emotional tur-
moil brought about by threats of this magnitude, not least when directed at family members. 
Thus the Commission’s argument that the reasonableness requirement is right because the 
duressee usually has “time to refl ect” does not convince; and its claims about the relative dif-
fi culties of proving the qualifying conditions of duress are inadequately grounded.’

On the reversed burden of proof, the author continues:

‘The Commission claims that proof is particularly diffi  cult in the few cases relating to acts done 
outside the jurisdiction; if substantiated, it is not clear that this is good reason for reversing 
the burden of proof in the majority of cases, not to mention cases where young or vulnerable 
duressees are involved. . . . When the most serious of criminal off ences is the focus, no one 
should be liable to conviction for failing to establish their innocence.’

9.1.5  Duress of Circumstances

The test for duress of circumstances is identical to duress:

1. Was D forced to act as he did because of a reasonable fear of death or personal injury?

2. Would a sober person of reasonable fi rmness, sharing D’s characteristics, have responded 

to D’s belief in the same way?

Purpose: To provide a complete defence to those whose will is overborne through fear of 

death or serious violence arising from a circumstantial threat.

‘If duress is to be a complete defence, it is understandable that it should be tightly defi ned, 
as the House of Lords has insisted. This leads the Commission to insist that the threat must 
be believed to be life-threatening, and that D’s belief that the threat has been made must be 
based on reasonable grounds. The latter stipulation applies the anomalous and under-rea-
soned decision in Graham. The Commission supports this on the ground that, compared with 
provocation and self-defence (which have no such reasonableness requirement), there is a 
less immediate temporal or physical nexus between the threat and the killing in duress cases. 
This also becomes the primary argument in favour of transferring the burden of proving duress 
to the defendant in homicide cases – that the separation of the making of the threat from the 
killing creates extra diffi  culties for the prosecution. Is this right? Whereas on provocation and 
diminished responsibility there has been research, on duress we merely have the unsup-
ported assertion that this occurs “in many cases”. Moreover, the House of Lords held that the 
carrying out of the threat must be immediately in prospect (so the temporal separation cannot 
be great), and the Commission fails to give suffi  cient recognition to the great emotional tur-
moil brought about by threats of this magnitude, not least when directed at family members. 
Thus the Commission’s argument that the reasonableness requirement is right because the 
duressee usually has “time to refl ect” does not convince; and its claims about the relative dif-
fi culties of proving the qualifying conditions of duress are inadequately grounded.’

‘The Commission claims that proof is particularly diffi  cult in the few cases relating to acts done 
outside the jurisdiction; if substantiated, it is not clear that this is good reason for reversing 
the burden of proof in the majority of cases, not to mention cases where young or vulnerable 
duressees are involved. . . . When the most serious of criminal off ences is the focus, no one 
should be liable to conviction for failing to establish their innocence.’
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This defence may be seen as an outgrowth of duress except that the feared violence or death 

arises not from a direct personal threat but from circumstances perceived to be threatening. 

Given that the two defences are essentially concerned with the impact upon D’s will of coer-

cion, the distinction is in reality only in name. The plea will only succeed if the offence is:

a proportionate response to the feared violence. No more must be done than is absolutely • 

necessary to avoid the threat;

not murder, attempted murder or treason, which are excluded.• 

The rationale of the defence is that it would be wrong to allow a defence to one whose will 

was overborne where the threat was personal and to deny it where the threat was circum-

stantial. The defence is excusatory.

Duress of circumstances is sometimes diffi cult to distinguish from necessity. Necessity is rec-

ognised where D is free to choose between an offence, as the lesser of two competing 

harms, or risk greater harm. The choice is between competing values and may be seen as 

morally justifi able. The threat need not be criminal in nature and D’s will need not be over-

borne by emergency.

The earliest cases in which it was recognised that one might commit a crime under cir-

cumstantial as opposed to personal threat were all concerned with driving. By 1994 the 

defence was declared to be of general application to all offences except as mentioned 

above.

R v Willer ●  (1986) 83 CR APP R 225 COURT OF APPEAL

D was driving his car around Hemel Hempstead. With him were two school friends. They 

came across a gang of 20 or 30 youths in a narrow alley way. The gang was aggressive and 

threatening. D heard one shout threats to kill both himself and one of his passengers. D 

stopped and tried to turn the car around. The youths surrounded the car, opened the back 

door and set upon the passenger in the rear. The passenger in the front got out to assist. D 

then drove off, mounting the right-hand side pavement, to look for his friend. The fi ghting in 

the back of the car was still going on. D then drove to the local police station where he was 

charged with reckless driving. At his trial, D claimed his actions had been necessary to escape 

harm to person and property.

Watkins LJ:

‘Thus the defence of duress, it seems to us, arose but was not pursued. What ought to have 
happened here, therefore, was that the assistant recorder on those facts should have 
directed that he would leave to the jury the question whether or not on the outward or the 
return journey, or both, the appellant was wholly driven by force of circumstances into doing 
what he did and did not drive the car otherwise than under that form of compulsion.’ Appeal 
allowed.

No precedents were mentioned in the judgment. There followed more cases in which the 

defence of duress of circumstances was recognised as a defence to reckless driving. For 

instance, in Conway [1989] QB 290 the Graham test was followed by Woolf LJ. D’s passenger 

had been shot at previously and on the day of the offence two men ran towards D’s car in 

‘Thus the defence of duress, it seems to us, arose but was not pursued. What ought to have 
happened here, therefore, was that the assistant recorder on those facts should have 
directed that he would leave to the jury the question whether or not on the outward or the 
return journey, or both, the appellant was wholly driven by force of circumstances into doing 
what he did and did not drive the car otherwise than under that form of compulsion.’ Appeal 
allowed.
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which the passenger was sitting. D drove off at speed and was apprehended for reckless driv-

ing. The two men were plain-clothed police offi cers who wished to question the passenger. 

The defence succeeded.

These cases appeared to cast doubt on the state of the law as observed by Lord Denning in 

an earlier case: Buckoke v GLC [1971] 2 All ER 254 in which he had said that a fi reman who 

drove through a red light in order to rescue a man from a burning building 200 yards down 

the road, rather than risk the man’s life by waiting for the lights to change, would commit a 

traffi c regulation offence and necessity would be no defence. Necessity was not recognised 

as a defence at that time on the grounds that it might be seen as encouragement to self-

help with consequent anarchic results. Duress of circumstances was a narrower aspect of 

necessity.

Following Conway, general principles of duress of circumstances were set down in the fol-

lowing case:

R v Martin ●  [1989] 1 ALL ER 652 COURT OF APPEAL

D had pleaded guilty to driving whilst disqualifi ed. D’s stepson was late for work and risked 

losing his job. D’s wife, who had suicidal tendencies, threatened to commit suicide if D did not 

drive the son to work. D believed her threat and drove even though he was disqualifi ed. He was 

stopped by the police within about a quarter of a mile from the house. A medical statement 

was produced at trial expressing an opinion that ‘in view of her mental condition it is likely that 

Mrs Martin would have attempted suicide if her husband did not drive her son to work’. The 

judge ruled that the defence of necessity was not available. D was convicted and appealed. 

The Court of Appeal held that D might have had a defence which ought to have been left to 

the jury:

Simon Brown LJ:

‘The authorities are now clear. Their eff ect is perhaps most conveniently to be found in the 
judgment of this court in R v Conway[1988] 3 All ER 1025. The decision reviews earlier rel-
evant authorities. . . . fi rst, English law does, in extreme circumstances, recognize a defence 
of necessity. Most commonly this defence arises as duress, that is pressure on the accused’s 
will from the wrongful threats or violence of another. Equally however it can arise from other 
objective dangers threatening the accused or others. Arising thus it is conveniently called 
“duress of circumstances.”

Second, the defence is available only if, from an objective standpoint, the accused can be 
said to be acting reasonably and proportionately in order to avoid a threat of death or serious 
injury.

Third, assuming the defence to be open to the accused on his account of the facts, the issue 
should be left to the jury, who should be directed to determine these two questions: fi rst, was 
the accused, or may he have been, impelled to act as he did because as a result of what he 
reasonably believed to be the situation he had good cause to fear that otherwise death or seri-
ous physical injury would result; second, if so, would a sober person of reasonable fi rmness, 
sharing the characteristics of the accused, have responded to that situation by acting as the 
accused did? If the answer to both those questions was Yes, then the jury would acquit; the 
defence of necessity would have been established.’

‘The authorities are now clear. Their eff ect is perhaps most conveniently to be found in the 
judgment of this court in R v Conway[1988] 3 All ER 1025. The decision reviews earlier rel-
evant authorities. . . . fi rst, English law does, in extreme circumstances, recognize a defence 
of necessity. Most commonly this defence arises as duress, that is pressure on the accused’s 
will from the wrongful threats or violence of another. Equally however it can arise from other 
objective dangers threatening the accused or others. Arising thus it is conveniently called 
“duress of circumstances.”

Second, the defence is available only if, from an objective standpoint, the accused can be 
said to be acting reasonably and proportionately in order to avoid a threat of death or serious 
injury.

Third, assuming the defence to be open to the accused on his account of the facts, the issue 
should be left to the jury, who should be directed to determine these two questions: fi rst, was 
the accused, or may he have been, impelled to act as he did because as a result of what he 
reasonably believed to be the situation he had good cause to fear that otherwise death or seri-
ous physical injury would result; second, if so, would a sober person of reasonable fi rmness, 
sharing the characteristics of the accused, have responded to that situation by acting as the 
accused did? If the answer to both those questions was Yes, then the jury would acquit; the 
defence of necessity would have been established.’
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The general principles of the defence were parallel with those of duress by threats. Duress of 

circumstances was held to be of general application to all criminal offences, except murder, 

attempted murder and treason, in the following case:

R v Pommell ●  [1995] 2 CR APP R 607 COURT OF APPEAL

D was charged with being in possession of a sub-machine gun, contrary to s5(1)(a) Firearms 

Act 1968, and 55 rounds of ammunition without a fi rearm certifi cate contrary to s1(1)(b) of 

the Act. His explanation at the police station for being in possession of the gun was that he 

had taken the gun off a friend, Erroll, who had visited him the previous night. Erroll was going 

to shoot some people whom he thought had killed a friend. D had taken the bullets out of 

the gun but then decided to wait until morning to give the gun to his brother so that he could 

hand it to the police. His brother had a good relationship with the police and had handed in 

guns in the past. D then reloaded the gun and went to bed with it. Necessity was argued at 

trial but it was rejected. D appealed:

Kennedy LJ:

‘. . . There is an obvious attraction in the argument that if A fi nds B in possession of a gun which 
he is about to use to commit a crime, and if A is then able to persuade B to hand over the gun so 
that A may hand it to the police, A should not immediately upon taking possession of the gun 
become guilty of a criminal off ence . . .

The strength of the argument that a person ought to be permitted to breach the letter of the 
criminal law in order to prevent a greater evil befalling himself or others has long been recog-
nised (see, for example, Stephen’s Digest of Criminal Law), but it has, in English law, not given 
rise to a recognised general defence of necessity . . . ‘

[His Lordship then reviewed the previous road traffi c authorities of Willer [1986], Conway 

[1989], Martin [1989] and Bell [1992]].

‘Commenting on the case of Bell, Professor Sir John Smith has written:

All the cases so far have concerned road traffic offences but there are no grounds for 
supposing that the defence is limited to that kind of case. On the contrary, the defence, 
being closely related to the defence of duress by threats, appears to be general, applying 
to all crimes except murder, attempted murder and some forms of treason, . . . see [1992] 
Crim LR 176.

We agree. . . . That leads to the conclusion that in the present case the defence was 
open to the appellant in respect of his acquisition of the gun. The jury would have to be 
directed to determine the two questions identif ied in the passage which we have cited 
from the judgment in Martin. That leaves the question as to his continued possession 
of the gun thereafter. In our judgment, the test laid down in Martin may not be satisfied: 
there would then be no immediate fear of death or serious injury. In our judgment, a 
person who has taken possession of a gun in circumstances where he has the defence 
of duress by circumstances must ‘desist from committing the crime as soon as he rea-
sonably can.’. . .

‘. . . There is an obvious attraction in the argument that if A fi nds B in possession of a gun which 
he is about to use to commit a crime, and if A is then able to persuade B to hand over the gun so 
that A may hand it to the police, A should not immediately upon taking possession of the gun 
become guilty of a criminal off ence . . .

The strength of the argument that a person ought to be permitted to breach the letter of the 
criminal law in order to prevent a greater evil befalling himself or others has long been recog-
nised (see, for example, Stephen’s Digest of Criminal Law), but it has, in English law, not given 
rise to a recognised general defence of necessity . . . ‘

‘Commenting on the case of Bell, Professor Sir John Smith has written:

All the cases so far have concerned road traffic offences but there are no grounds for 
supposing that the defence is limited to that kind of case. On the contrary, the defence, 
being closely related to the defence of duress by threats, appears to be general, applying 
to all crimes except murder, attempted murder and some forms of treason, . . . see [1992] 
Crim LR 176.

We agree. . . . That leads to the conclusion that in the present case the defence was 
open to the appellant in respect of his acquisition of the gun. The jury would have to be 
directed to determine the two questions identif ied in the passage which we have cited 
from the judgment in Martin. That leaves the question as to his continued possession 
of the gun thereafter. In our judgment, the test laid down in Martin may not be satisfied: 
there would then be no immediate fear of death or serious injury. In our judgment, a 
person who has taken possession of a gun in circumstances where he has the defence 
of duress by circumstances must ‘desist from committing the crime as soon as he rea-
sonably can.’. . .
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However, the court concluded that the delay and reloading of the gun ought not to have 

denied D the defence which should have been put to the jury. The appeal was allowed.

thinking point 9.5

Consider whether duress of circumstances applies to the following:

D was approached in his car by a plain-clothed police offi cer. He thought he was going • 

to be attacked and drove away at high speed. He was charged with reckless driving.

D, who had been assaulted by her husband and threatened with death, drove 72 miles • 

to her home town whilst intoxicated in order to escape. Would it make any difference if 

she had only driven to the nearest place of safety?

D is forced to drive whilst drunk in order to escape from a threatened arson attack on • 

her home.

• Duress/duress of circumstances are two excusatory defences to crimes committed under 

threat where D’s will has been overborne.

In duress, the threat is from a person whereas in duress of circumstances the threat is • 

from the circumstances.

They are complete defences to all crimes apart from murder, attempted murder and • 

treason.

The test for each consists of two questions: (1) did D reasonably believe in a threat of • 

death or serious injury; and (2) would a sober person of reasonable fi rmness, sharing 

such of D’s characteristics as are relevant, have responded to the threats in the same 

way?

General principles of duress:

The threatened harm must be immediate or almost immediate.• 

They need not be the sole reason for acting.• 

There must be a connection between the threat and the offence.• 

The threat need not exist in fact so long as D believes that it does.• 

D’s belief must be honest and reasonable.• 

Age, sex and medical conditions are admissible relevant characteristics in the second • 

question: Bowen.

The defences will not apply in the case of voluntary association with criminals • (Hasan) or 

murder, attempted murder or treason (Howe).

General principles of duress of circumstances:

A defence where D acts in order to avoid a threat from circumstances.• 

D must have done no more than was necessary to avoid the threat.• 

The test and principles of duress apply. A complete defence to all offences except mur-• 

der, attempted murder and treason.

thinking point 9.5

Consider whether duress of circumstances applies to the following:

D was approached in his car by a plain-clothed police offi cer. He thought he was going • 

to be attacked and drove away at high speed. He was charged with reckless driving.

D, who had been assaulted by her husband and threatened with death, drove 72 miles •

to her home town whilst intoxicated in order to escape. Would it make any difference if 

she had only driven to the nearest place of safety?

D is forced to drive whilst drunk in order to escape from a threatened arson attack on • 

her home.

• Duress/duress of circumstances are two excusatory defences to crimes committed under 

threat where D’s will has been overborne.

In duress, the threat is from a person whereas in duress of circumstances the threat is•

from the circumstances.

They are complete defences to all crimes apart from murder, attempted murder and •

treason.

The test for each consists of two questions: (1) did D reasonably believe in a threat of • 

death or serious injury; and (2) would a sober person of reasonable fi rmness, sharing

such of D’s characteristics as are relevant, have responded to the threats in the same

way?

General principles of duress:

The threatened harm must be immediate or almost immediate.• 

They need not be the sole reason for acting.• 

There must be a connection between the threat and the offence.• 

The threat need not exist in fact so long as D believes that it does.•

D’s belief must be honest and reasonable.•

Age, sex and medical conditions are admissible relevant characteristics in the second • 

question: Bowen.

The defences will not apply in the case of voluntary association with criminals• (Hasan) or 

murder, attempted murder or treason (Howe).

General principles of duress of circumstances:

A defence where D acts in order to avoid a threat from circumstances.• 

D must have done no more than was necessary to avoid the threat.•

The test and principles of duress apply. A complete defence to all offences except mur-•

der, attempted murder and treason.

section
summary
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9.1.6  Reform

Duress

The following text is proposed in the Draft Criminal Law Bill (Law Com No 218):

25 (1) No act of a person constitutes an off ence if the act is done under duress by threats.

(2) A person does an act under duress by threats if he does it because he knows or believes–

(a)  that a threat has been made to cause death or serious injury to himself or another 
if the act is not done, and

(b)  that the threat will be carried out immediately if he does not do the act or, if not 
immediately, before he or that other can obtain eff ective offi  cial protection, and

(c) that there is no other way of preventing the threat being carried out,

and the threat is one which in all the circumstances (including any of his personal characteris-
tics that aff ect its gravity) he cannot reasonably be expected to resist.

It is for the defendant to show that the reason for his act was such knowledge or belief as is 
mentioned in paragraphs (a) to (c).

(3) this section applies in relation to omissions as it applies in relation to acts.

(4)  This section does not apply to a person who knowingly and without reasonable excuse 
exposed himself to the risk of the threat made or believed to have been made.

If the question arises whether a person knowingly and without reasonable excuse exposed 
himself to such a risk, it is for him to show that he did not.

Duress of circumstances

The following text is proposed in the Draft Criminal Law Bill (Law Com No 218):

26 (1) No act of a person constitutes an off ence if the act is done under duress of 
circumstances.

(2) A person does an act under duress of circumstances if–

(a)  he does it because he knows or believes that it is immediately necessary to avoid 
death or serious injury to himself or another, and

(b)   the danger that he knows or believes to exist is such that in all the circumstances 
(including any of his personal characteristics that aff ect its gravity) he cannot 
reasonably be expected to act otherwise.

If is for the defendant to show that the reason for his act was such knowledge or belief as is 
mentioned in paragraph (a).

(3) This section applies in relation to omissions as it applies in relation to acts.

(4)  This section does not apply to a person who knowingly and without reasonable excuse 
exposed himself to the danger known or believed to exist. 

If the question arises whether a person knowingly and without reasonable excuse exposed 
himself to that danger, it is for him to show that he did not.

25 (1) No act of a person constitutes an off ence if the act is done under duress by threats.

(2) A person does an act under duress by threats if he does it because he knows or believes–

(a)  that a threat has been made to cause death or serious injury to himself or another 
if the act is not done, and

(b)  that the threat will be carried out immediately if he does not do the act or, if not 
immediately, before he or that other can obtain eff ective offi  cial protection, and

(c) that there is no other way of preventing the threat being carried out,

and the threat is one which in all the circumstances (including any of his personal characteris-
tics that aff ect its gravity) he cannot reasonably be expected to resist.

It is for the defendant to show that the reason for his act was such knowledge or belief as is 
mentioned in paragraphs (a) to (c).

(3) this section applies in relation to omissions as it applies in relation to acts.

(4)  This section does not apply to a person who knowingly and without reasonable excuse 
exposed himself to the risk of the threat made or believed to have been made.

If the question arises whether a person knowingly and without reasonable excuse exposed 
himself to such a risk, it is for him to show that he did not.

26 (1) No act of a person constitutes an off ence if the act is done under duress of 
circumstances.

(2) A person does an act under duress of circumstances if–

(a)  he does it because he knows or believes that it is immediately necessary to avoid 
death or serious injury to himself or another, and

(b)   the danger that he knows or believes to exist is such that in all the circumstances 
(including any of his personal characteristics that aff ect its gravity) he cannot 
reasonably be expected to act otherwise.

If is for the defendant to show that the reason for his act was such knowledge or belief as is 
mentioned in paragraph (a).

(3) This section applies in relation to omissions as it applies in relation to acts.

(4)  This section does not apply to a person who knowingly and without reasonable excuse 
exposed himself to the danger known or believed to exist. 

If the question arises whether a person knowingly and without reasonable excuse exposed 
himself to that danger, it is for him to show that he did not.
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 9.2 Necessity
9.2.1 Introduction• 

9.2.2 The Test for Necessity• 

9.2.3 Medical Cases• 

9.2.4 Non-medical Cases: Self-help and Direct Action• 

9.2.5 Reform• 

9.2.1  Introduction

Necessity does not exist as a general defence. General principles have been considered in the 

context of medical cases but it is elsewhere uncertain and unresolved. To the extent that it 

exists, necessity is thought to encompass a general ‘balancing of harms’ defence where D 

believes that it is necessary to commit a crime to avoid greater harm, the offence being the 

lesser of two evils. The decision refl ects a balancing of values. The threat of harm need be 

neither criminal nor urgent. It might arise from a natural source, such as a fl ood or fi re, or 

other circumstantial danger.

9.2.2  The Test for Necessity

General principles:

Necessity is a de• fence to crimes committed to avoid a greater harm.

No more should be done than is reasonably necessary to avoid such harm.• 

The offence should not be disproportionate to the harm avoided.• 

Necessity is a justifi cation.• 

Duress and duress of circumstances are related defences. Necessity is similar to but wider 

than the latter. Here, the focus is on the reasonableness of D’s choice in the circumstances; 

D’s will is not overborne, the choice is rational and more morally justifi able and although 

harm is imminent, the choice is not necessarily urgent.

Necessity is not a defence that the courts wish to encourage. If it were allowed to justify 

offences preventing such harm as social deprivation, starvation, hunger and homelessness, 

for instance, people would be encouraged to take the law into their own hands. As Lord 

Denning put it in the civil homelessness case of Southwark London Borough v Williams [1971] 

2 All ER 175:

‘If homelessness were admitted as a defence to trespass, no one’s house could be safe. 
Necessity would open a door which no man could shut.’

Quite simply, self-help could become a ‘mask for anarchy’ (per Edmund-Davies LJ in that case).

Further, if serious crimes such as murder were justifi ed by necessity, the connection between 

morality and law could be undermined. You should recall Coleridge LJ’s judgment in Dudley 

‘If homelessness were admitted as a defence to trespass, no one’s house could be safe. 
Necessity would open a door which no man could shut.’
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and Stephens (1884) (where two mariners were guilty of murder for killing a boy in order to 

save their lives).

But of course, the law would be too rigid if it refused to acknowledge that law-breaking can 

sometimes be justifi ed. Recall that Lord Denning said in Buckoke v GLC [1971] 2 All ER 254 

that a fi reman driving through a red light in order to rescue a man from a burning building 

200 yards down the road, rather than risk the man’s life by waiting for the lights to change, 

would commit a traffi c regulation offence and necessity would be no defence, even though 

he might be congratulated for doing so.

There is consequently a good deal of tension surrounding this defence.

We will now examine relevant case law which can be divided into:

medical cases; and• 

non-medical cases: direct action.• 

9.2.3  Medical Cases

The threat need not be of death or serious injury (NB compare duress of 

circumstances)

In all of the following cases, D’s choice was dictated by the circumstances and between com-

mitting an offence on the one hand or permitting harm to another person but not necessarily 

serious violence or death as required by duress/duress of circumstances.

Threat of patient becoming ‘a physical or mental wreck’

R v Bourne ●  [1938] 3 ALL ER 615 CENTRAL CRIMINAL COURT

An obstetrician surgeon was charged with procuring an unlawful miscarriage on a 14-year-

old rape victim contrary to s58 Offences Against the Person Act 1861.

The jury acquitted on being directed that D had not acted unlawfully if he had acted in good 

faith to save the girl’s life. MacNaghten J’s interpretation of preserving the life of the mother 

was to include preserving her from becoming ‘a physical or mental wreck.’ Although it was 

not mentioned, it was implicit that the surgeon’s choice was determined by necessity. The 

terms of the defence were borrowed from a defence provision of the Infant Life (Preservation) 

Act 1929 in relation to child destruction.

Today, abortion is regulated by the Abortion Act 1967 which permits abortion of a foetus 

below 24 weeks on the grounds of risk to the physical or mental health or life of the mother 

or physical or mental abnormality of the foetus (s1). This is a statutory defence of necessity.

Threat to ‘physical, mental and emotional health’

Gillick v West Norfolk and Wisbech Area Health Authority ●  [1985] 1 ALL ER 553 HOUSE 
OF LORDS

The case concerned a civil application by the mother of fi ve girls challenging the lawfulness of 

Department of Health advice to area health authorities enabling doctors to give confi dential 

contraceptive advice to young women below the age of 16. It was argued that the medical 
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advice, given without parental consent, might lead to the young woman participating in an 

offence of unlawful sexual intercourse, aided and abetted by the doctor. The House consid-

ered that the doctor faced a choice: giving confi dential advice, which was likely to lead to an 

offence on the one hand, and the risk of an unwanted pregnancy with psychological suffer-

ing for the young woman (note, not death or serious violence).

The House held by a majority that provided the doctor’s advice was guided by the best inter-

ests of the young woman, who had to be competent to receive it, no criminal intent arose 

and thus no offence would be committed. Necessity was not explicitly recognised, but it was 

clearly implicit in the judgments.

Lord Scarman:

‘He may prescribe only if she has the capacity to consent or if exceptional circumstances exist 
which justify him in exercising his clinical judgment without parental consent.

The adjective “clinical” emphasises that it must be a medical judgment based on what he hon-
estly believes to be necessary for the physical, mental and emotional health of his patient. 
The bona fi de exercise by a doctor of his clinical judgment must be a complete negation of the 
guilty mind which is an essential ingredient of the criminal off ence of aiding and abetting the 
commission of unlawful sexual intercourse.’

Threat of ‘disastrous psychiatric consequences’

F v West Berkshire Authority ●  [1989] 2 ALL ER 545, [1990] 2 AC 1 HOUSE OF LORDS

This case concerned a forced sterilisation upon F, aged 36, who was a voluntary in-patient 

in a mental hospital. She had the mental capacity of a fi ve-year-old and had formed a sexual 

relationship with a male patient. Medical evidence indicated that it would be disastrous for 

her psychologically if she became pregnant. Ordinary methods of contraception were unsuit-

able. She was incapable of consenting to the sterilisation. Her mother obtained a High Court 

declaration that a non-consensual sterilisation would be lawful. The Offi cial Solicitor, repre-

senting F, appealed to the CA. The appeal was dismissed and there was a further appeal to 

the House of Lords which also dismissed the appeal.

Lord Brandon:

‘In my opinion, the principle is that, when persons lack the capacity, for whatever reason, to take 
decisions about the performance of operations on them, or the giving of other medical treatment 
to them, it is necessary that some other person or persons, with the appropriate qualifi cations, 
should take such decisions for them. Otherwise they would be deprived of medical care which they 
need and to which they are entitled. In many cases, however, it will not only be lawful for doctors, 
on the ground of necessity, to operate on or give other medical treatment to adult patients disa-
bled from giving their consent; it will also be their common law duty to do so.’ Appeal dismissed.

NOTE

The medical test of necessity: ‘best interests’:

1. The case is authority for the proposition that necessity will provide a doctor with a defence 

to assault, battery or the civil offence of trespass to the person in non-consensual operations 

‘He may prescribe only if she has the capacity to consent or if exceptional circumstances exist 
which justify him in exercising his clinical judgment without parental consent.

The adjective “clinical” emphasises that it must be a medical judgment based on what he hon-
estly believes to be necessary for the physical, mental and emotional health of his patient. 
The bona fi de exercise by a doctor of his clinical judgment must be a complete negation of the 
guilty mind which is an essential ingredient of the criminal off ence of aiding and abetting the 
commission of unlawful sexual intercourse.’

‘In my opinion, the principle is that, when persons lack the capacity, for whatever reason, to take 
decisions about the performance of operations on them, or the giving of other medical treatment 
to them, it is necessary that some other person or persons, with the appropriate qualifi cations, 
should take such decisions for them. Otherwise they would be deprived of medical care which they 
need and to which they are entitled. In many cases, however, it will not only be lawful for doctors, 
on the ground of necessity, to operate on or give other medical treatment to adult patients disa-
bled from giving their consent; it will also be their common law duty to do so.’ Appeal dismissed.
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where the offence is the only means of avoiding ‘disastrous’ mental and psychological conse-

quences to the patient (note: not death or serious violence as with duress). The offence is the 

lesser of two evils. The justifi cation is one of best interests and public interest.

2. The consequences to the patient in this case had to be balanced against the fact that an 

irreversible sterilisation would deprive any woman of the right to bear children with signifi -

cant physical and psychological consequences—a potential violation of Articles 8 and 14 of 

the ECHR (the right to privacy and the prohibition against discrimination). There was also 

the risk that granting the defence and sanctioning the operation would open the door to 

applications for sterilisations upon non-consenting women for all sorts of non-medical social 

or welfare reasons.

Threat to life of an unborn child

Re Mrs. S ●  [1992] 4 ALL ER 671 FAMILY DIVISION

This was an emergency application by Bloomsbury & Islington Health Authority for a declara-

tion to authorise surgeons and staff at University College Hospital to carry out a caesarean 

operation upon Mrs. S without her consent. Mrs S. had been in the fi nal stages of labour for 

two days. It was her third pregnancy. She was a ‘Born Again’ Christian and the operation was 

against her religious beliefs. She was supported by her husband. The medical evidence was 

that both mother and unborn child would die without the caesarean operation. The court 

granted the application on the grounds that the operation was in the best interests of Mrs. 

S and that it was necessary to protect the life of the unborn child. In fact Mrs. S’s baby died 

and Mrs. S survived.

NOTE

1.  Mrs. S was forced to submit to a caesarean operation against her will. In the absence of 

necessity, such invasive action would have constituted not only an assault but also a viola-

tion of Mrs. S’s personal autonomy and her right to refuse potentially life-saving surgery, a 

right held to be inviolable by Lord Goff in Re F. The court appeared to recognise that Mrs. 

S was competent to make decisions and that she was sincere in her religious beliefs.

2.  The decision was seen as a dangerous precedent which would legitimise coercive treat-

ment of pregnant women throughout the common law world. It was followed by two 

similar cases in which caesarean operations were authorised against the mothers’ compe-

tent refusal of consent. Ian Kennedy, professor of medical law and ethics at Kings College 

wrote in the Times, 15 October 1992:

‘It has massive implications for the status of women in regarding them as chattels and ambu-

latory wombs. It is so potentially intrusive as to reduce women back to the status of slaves.’

It implied that pregnant women in labour were not autonomous or entitled to the normal 

protections of the adversarial process. (See B. Hewson, ‘Women’s rights and legal wrongs’ 

NLJ, 27 September 1996).

Mrs. S’s case, in fact, contravened the English precedent of Re F (in utero) [1980] 3 EHRR 408, 

which had rejected forced caesareans, and Paton v UK (1980) 19 DR 244 which said that an 



471

N
ecessity

unborn child has no right to life under Article 2 ECHR and, therefore, no greater right to life 

than the mother. Forced caesareans no longer take place in English hospitals.

thinking point 9.6

Answer the following. In each case, think of whether the harm outweighs the offence and 

the best interests criterion.

1. A 15-year-old anorexic girl is refusing to eat. Can a hospital force-feed her against her 

wishes? [Re F and Re W (a minor) (refusal of medical treatment) CA, 10 July 1992.]

2. A 20-year-old woman refuses a blood transfusion under the infl uence of her mother 

who is a Jehovah’s witness. Can the hospital force it upon her? [Re T, CA, Times, 14 

October 1992.]

3. A 12-year-old pregnant girl wishes to have an abortion but her mother will not give 

consent because she does not agree with it. Can the hospital perform the operation? 

[Re B (a minor) Family Division, 20 May 1991.]

Necessity has also been used by the House of Lords to justify, on the grounds of best inter-

ests, the compulsory informal detention of a mental patient who had become a danger to 

himself even though the statutory grounds for doing so had not been met: R v Bournewood 

Community Mental Health NHS Trust, ex p L [1999] 1 AC 458.

The most recent and famous case of medical necessity was that of the Maltese conjoined 

twins, Jodie and Mary, who were separated at Manchester Royal Infi rmary in August 2000.

Threat to life of conjoined twin: ‘calculated murder’ can be 
justifi ed by necessity

 Re A (children) (conjoined twins: surgical separation) ●  [2001] FAM 147, [2000] 4 ALL 
ER 961 COURT OF APPEAL

This was an appeal by the parents of two conjoined twins from the judgment of the Family 

Division in which a declaration had been granted that it was lawful for doctors to carry out 

a separation even though it would lead to the death of Mary, the weaker twin. The twins 

were joined at the lower abdomen. Mary only lived because a common artery enabled 

the stronger twin (Jodie) to circulate life-sustaining oxygenated blood for her. Mary’s own 

heart and lungs were too defi cient to pump blood through her body. Medical evidence had 

been submitted that both would die unless separation occurred within six months because 

Jodie’s heart would fail. The effect of the separation would be the almost immediate death 

of Mary.

The parents were devout Roman Catholics and could not consent to the killing of one even 

to save the other. The court had allowed various interested parties to intervene, such as the 

Catholic Church, in the interests of canvassing as wide a range of views as possible. The case 

raised the issue of whether the doctors would be committing murder and, if so, whether they 

would have a defence.

It was held that the operation would be lawful because it was in Jodie’s best interests to live 

although it was clearly not in Mary’s interests to die. The court was facing the ‘sharp horns 

thinking point 9.6

Answer the following. In each case, think of whether the harm outweighs the offence and 

the best interests criterion.

1. A 15-year-old anorexic girl is refusing to eat. Can a hospital force-feed her against her 

wishes? [Re F and Re W (a minor) (refusal of medical treatment) CA, 10 July 1992.]

2. A 20-year-old woman refuses a blood transfusion under the infl uence of her mother 

who is a Jehovah’s witness. Can the hospital force it upon her? [Re T, CA, Times, 14 

October 1992.]

3. A 12-year-old pregnant girl wishes to have an abortion but her mother will not give 

consent because she does not agree with it. Can the hospital perform the operation? 

[Re B (a minor) Family Division, 20 May 1991.]
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of a dilemma’ in trying to reconcile such irreconcilable moral and ethical interests. It was held 

that calculated murder can be justifi ed where:

one twin is designated for death; and• 

the operation is in the best interests of the stronger twin.• 

The issues can be summarised as follows:

Lack of consent
The parents refused their consent to the operation on religious grounds. Ward LJ looked at 

earlier precedents of Re F and Lord Mustill in Bland (Chapter 2,’Withholding medical treat-

ment in the best interests of the patient’, p 65) which held that a competent individual’s right 

to refuse treatment was inviolate, even if it was contrary to his best interests. By operating 

without consent, a doctor would lose immunity. But, necessity can justify medical interven-

tion (Lord Goff in Re F). Parental right to refuse treatment is secondary to the best interests 

of the child.

Family law: the welfare of the children—it was not in Mary’s best interests to die
Could the sanctity of life, which held that Mary’s right to life was inviolable, be outweighed 

by the opportunity of saving Jodie’s life? It was in Jodie’s best interests to live but it was 

clearly not in Mary’s best interests to die. Ward LJ stated that Mary’s life, desperate as it was, 

still had ineliminable value and dignity. Given that each life had equal value, one had then to 

consider the ‘worthwhileness’ or merits of the operation. Medically, Mary had always been 

‘designated for death.’ Only the doctors could save Jodie whereas Mary was beyond help. 

The least detrimental alternative was to permit the separation. Only Walker LJ thought that 

it was in Mary’s best interests to die.

Criminal law: act or omission?
Recall that in Bland the House of Lords had held that the withdrawal of medical treatment 

from an irrecoverable and unconscious patient was not in breach of duty where discontinu-

ance of medical treatment was in the best interests of the patient. The distinction between 

killing by positive act and letting die by omission was crucial, the former constituting murder 

by euthanasia, the latter being lawful. The proposed separation in Re A would be a positive 

act and would thus satisfy the AR of murder. However, Ward LJ held that the act/omission 

distinction was irrelevant:

‘The fi rst important feature is that the doctors cannot be denied a right of choice if they are 
under a duty to choose. They are under a duty to Mary not to operate because it will kill Mary, 
but they are under a duty to Jodie to operate because not to do so will kill her. It is important to 
stress that it makes no diff erence whether the killing is by act or by omission. That is a distinc-
tion without a diff erence: see Lord Lowry in Bland at p. 877. There are similar opinions in the 
other speeches . . . ’

Criminal law: intent to kill?

The court had to decide whether a doctor who acts in accordance with his clinical judgement but 

whose act causes the death of a patient has a guilty mind for the purposes of murder. Ward LJ 

and Brooke LJ agreed that a doctor would have an oblique intention to kill although death may 

‘The fi rst important feature is that the doctors cannot be denied a right of choice if they are 
under a duty to choose. They are under a duty to Mary not to operate because it will kill Mary, 
but they are under a duty to Jodie to operate because not to do so will kill her. It is important to 
stress that it makes no diff erence whether the killing is by act or by omission. That is a distinc-
tion without a diff erence: see Lord Lowry in Bland at p. 877. There are similar opinions in the 
other speeches . . . ’
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not be the desired result or, indeed, the purpose of acting. Walker LJ thought, on the basis of 

Gillick, that the exercise of clinical judgement would negate a guilty mind but by failing to oper-

ate and thus save Jodie, the doctors would be in breach of duty and thus guilty of murder.

The court concluded that operating would prima facie amount to murder unless a reason 

could be found for declaring it to be lawful.

Defence (1): self-defence

In this respect, Ward LJ stated that Mary was killing Jodie and that Jodie was entitled to 

defend herself. Walker LJ was slightly more equivocal.

Ward LJ:

‘The reality here – harsh as it is to state it, and unnatural as it is that it should be happening – is 
that Mary is killing Jodie. That is the eff ect of the incontrovertible medical evidence and it is 
common ground in the case. Mary uses Jodie’s heart and lungs to receive and use Jodie’s oxy-
genated blood. This will cause Jodie’s heart to fail and cause Jodie’s death as surely as a slow 
drip of poison . . . . I have no diffi  culty in agreeing that this unique happening cannot be said to 
be unlawful. But it does not have to be unlawful. The six-year-old boy indiscriminately shoot-
ing all and sundry in the school playground is not acting unlawfully for he is too young for his 
acts to be so classifi ed. But is he ‘innocent’ within the moral meaning of that word? . . . . I am 
not qualifi ed to answer that moral question . . . If I had to hazard a guess, I would venture the 
tentative view that the child is not morally innocent. What I am, however, competent to say is 
that in law killing that six-year-old boy in self-defence of others would be fully justifi ed and the 
killing would not be unlawful. . . . ’

Defence (2): necessity

Recall that the cases of Howe and Dudley & Stephens had excluded duress and necessity from 

murder. Brooke LJ stated that neither Dudley & Stephens nor Howe prevented necessity from 

ever being a defence to murder for neither was comparable to the unique facts of this case. 

There were cogent arguments in favour of doing whatever would save the greatest number 

of lives—a utilitarian principle. Where the identity of the victim was obvious and there was 

no choice, killing may be justifi ed (as in the case of a person frozen with fear on an escape 

ladder in a sinking ship who is blocking the escape route for other people). But there was a 

moral dilemma where a decision had to be made as to who to sacrifi ce from amongst a group 

of people. Everyone’s life is equal.

Brooke LJ:

‘The usual view is that necessity is no defence to a charge of murder. This, if accepted, is a 
non-utilitarian doctrine; but in the case of a serious emergency is it wholly acceptable? If you 
are roped to a climber who has fallen, and neither of you can rectify the situation, it may not be 
very glorious on your part to cut the rope, but is it wrong? Is it not socially desirable that one 
life, at least, should be saved? Again, if you are fl ying an aircraft and the engine dies on you, it 
would not be wrong, but would be praiseworthy, to choose to come down in a street (where you 
can see you will kill or injure a few pedestrians), rather than in a crowded sports stadium.

But in the case of cutting the rope you are only freeing yourself from someone who is, however 
involuntarily, dragging you to your death. And in the case of the aircraft you do not want to kill 

‘The reality here – harsh as it is to state it, and unnatural as it is that it should be happening – is 
that Mary is killing Jodie. That is the eff ect of the incontrovertible medical evidence and it is 
common ground in the case. Mary uses Jodie’s heart and lungs to receive and use Jodie’s oxy-
genated blood. This will cause Jodie’s heart to fail and cause Jodie’s death as surely as a slow 
drip of poison . . . . I have no diffi  culty in agreeing that this unique happening cannot be said to 
be unlawful. But it does not have to be unlawful. The six-year-old boy indiscriminately shoot-
ing all and sundry in the school playground is not acting unlawfully for he is too young for his 
acts to be so classifi ed. But is he ‘innocent’ within the moral meaning of that word? . . . . I am 
not qualifi ed to answer that moral question . . . If I had to hazard a guess, I would venture the 
tentative view that the child is not morally innocent. What I am, however, competent to say is 
that in law killing that six-year-old boy in self-defence of others would be fully justifi ed and the 
killing would not be unlawful. . . . ’

‘The usual view is that necessity is no defence to a charge of murder. This, if accepted, is a 
non-utilitarian doctrine; but in the case of a serious emergency is it wholly acceptable? If you 
are roped to a climber who has fallen, and neither of you can rectify the situation, it may not be 
very glorious on your part to cut the rope, but is it wrong? Is it not socially desirable that one 
life, at least, should be saved? Again, if you are fl ying an aircraft and the engine dies on you, it 
would not be wrong, but would be praiseworthy, to choose to come down in a street (where you 
can see you will kill or injure a few pedestrians), rather than in a crowded sports stadium.

But in the case of cutting the rope you are only freeing yourself from someone who is, however 
involuntarily, dragging you to your death. And in the case of the aircraft you do not want to kill 
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anyone; you simply minimise the slaughter that you are bound to do one way or the other. The 
question is whether you could deliberately kill someone for calculating reasons.(Emphasis 
added.) . . .

I have considered very carefully the policy reasons for the decision in R v Dudley and Stephens, 
supported as it was by the House of Lords in R v Howe. These are, in short, that there were two 
insuperable objections to the proposition that necessity might be available as a defence for 
the Mignonette sailors. The fi rst objection was evident in the court’s questions: Who is to be 
the judge of this sort of necessity? By what measure is the comparative value of lives to be 
measured? The second objection was that to permit such a defence would mark an absolute 
divorce of law from morality.

In my judgment, neither of these objections are dispositive of the present case. Mary is, sadly, 
self-designated for a very early death. Nobody can extend her life beyond a very short span. 
Because her heart, brain and lungs are for all practical purposes useless, nobody would have 
even tried to extend her life artifi cially if she had not, fortuitously, been deriving oxygenated 
blood from her sister’s bloodstream.

It is true that there are those who believe most sincerely – and the Archbishop of Westminster 
is among them – that it would be an immoral act to save Jodie, if by saving Jodie one must end 
Mary’s life before its brief allotted span is complete. . . . The court is not equipped to choose 
between these competing philosophies. All that a court can say is that it is not at all obvious 
that this is the sort of clear-cut case, marking an absolute divorce from law and morality, which 
was of such concern to Lord Coleridge and his fellow judges.

There are sound reasons for holding that the existence of an emergency in the normal sense 
of the word is not an essential prerequisite for the application of the doctrine of necessity. The 
principle is one of necessity, not emergency: see Lord Goff  (in In re F at p 75D) . . . ’

The court emphasised that this was a unique case and the judgment should not become a 

precedent.

Ward LJ:

‘Lest it be thought that this decision could become authority for wider propositions, such 
as that a doctor, once he has determined that a patient cannot survive, can kill the patient, 
it is important to restate the unique circumstances for which this case is authority. They 
are that it must be impossible to preserve the life of X without bringing about the death of Y, 
that Y by his or her very continued existence will inevitably bring about the death of X within 
a short period of time, and that X is capable of living an independent life but Y is incapable 
under any circumstances (including all forms of medical intervention) of viable independent 
existence.’

The operation proceeded and Mary died. Jodie survived to become a healthy child.

NOTE

1.  Necessity would justify the murder of Mary because she was ‘designated for death’ and it 

was better that one twin should survive rather than that both should die.

2.  However, given that it was accepted by Ward LJ and Brooke LJ that the operation was 

not in Mary’s best interests, the decision represents a utilitarian view of necessity which is 

anyone; you simply minimise the slaughter that you are bound to do one way or the other. The 
question is whether you could deliberately kill someone for calculating reasons.(Emphasis 
added.) . . .

I have considered very carefully the policy reasons for the decision in R v Dudley and Stephens,
supported as it was by the House of Lords in R v Howe. These are, in short, that there were two 
insuperable objections to the proposition that necessity might be available as a defence for 
the Mignonette sailors. The fi rst objection was evident in the court’s questions: Who is to be 
the judge of this sort of necessity? By what measure is the comparative value of lives to be 
measured? The second objection was that to permit such a defence would mark an absolute 
divorce of law from morality.

In my judgment, neither of these objections are dispositive of the present case. Mary is, sadly, 
self-designated for a very early death. Nobody can extend her life beyond a very short span. 
Because her heart, brain and lungs are for all practical purposes useless, nobody would have 
even tried to extend her life artifi cially if she had not, fortuitously, been deriving oxygenated 
blood from her sister’s bloodstream.

It is true that there are those who believe most sincerely – and the Archbishop of Westminster 
is among them – that it would be an immoral act to save Jodie, if by saving Jodie one must end 
Mary’s life before its brief allotted span is complete. . . . The court is not equipped to choose 
between these competing philosophies. All that a court can say is that it is not at all obvious 
that this is the sort of clear-cut case, marking an absolute divorce from law and morality, which 
was of such concern to Lord Coleridge and his fellow judges.

There are sound reasons for holding that the existence of an emergency in the normal sense 
of the word is not an essential prerequisite for the application of the doctrine of necessity. The 
principle is one of necessity, not emergency: see Lord Goff  (in In re F at p 75D) . . . ’F

‘Lest it be thought that this decision could become authority for wider propositions, such 
as that a doctor, once he has determined that a patient cannot survive, can kill the patient, 
it is important to restate the unique circumstances for which this case is authority. They 
are that it must be impossible to preserve the life of X without bringing about the death of Y, 
that Y by his or her very continued existence will inevitably bring about the death of X within 
a short period of time, and that X is capable of living an independent life but Y is incapable 
under any circumstances (including all forms of medical intervention) of viable independent 
existence.’
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at variance with the ‘best interests’ interpretation in other medical cases. Here are some 

analogous situations quoted by Brooke LJ:

1.  A captain on a sinking ship denies room in a life raft to anyone other than children 

and pregnant women knowing that all the crew and male passengers will perish in icy 

waters. He shoots dead a man who is about to jump into the over-full raft.

2.  Two men jump from a burning aeroplane. The parachute of the second man does not 

open and as he falls past the fi rst man he grabs his legs. The fi rst man kicks the second 

away.

3.  A gang demand that a particular individual amongst a group be turned over for execu-

tion; the rest to go free. The group surrender the individual to save everyone else.

The view was that, where one was designated for death, a sacrifi ce could be made to save 

other lives.

3.  The court held that a failure to save Jodie would have been homicide. This cannot be 

reconciled with the case of Doctor Arthur [1985] Crim LR 705 who had allowed a Down’s 

syndrome baby to die on the wishes of the parents (Chapter 2: ‘The act/omission distinc-

tion’, p 68). Dr. Arthur was held not to have committed murder because the case involved 

an omission not an act and the distinction was crucial. In A, the act/omission distinction 

was held to be irrelevant.

4.  Some commentators thought that Article 2 ECHR was cursorily examined. Article 2 pro-

tects everyone’s right to life from intentional killings. An intentional killing means an act 

done with the purpose of killing. Although there is an exception so that lethal force can 

be used where absolutely necessary in self-defence, the court decided that where an 

intentional killing is not performed with the purpose of killing, Article 2 does not apply. 

So although the killing would be murder under English law even if performed with the 

purpose of saving life, it was not contrary to Article 2.

5.  Other criticisms can be made, for instance, why was Mary and not both twins ‘designated 

to die?’ Read the following by J. Rodgers, ‘Necessity, private defence and the killing of 

Mary’ [2001] Crim LR 515:

‘The Court assumed, quite without argument, that if the welfare principle required the sac-

rifi ce of Mary, then it would follow that the proportionality test . . . would be decided in the 

same way. But in applying the welfare principle, the paramount consideration is the benefi ts 

and detriments for the children. There is no reason why the proportionality test in neces-

sity should not take into account the benefi ts and the detriments to other persons closely 

involved as well. One might have thought that the effect of the decision upon the girls’ par-

ents should have been weighed in the process of balancing evils. There can be little doubt 

that, on account of their beliefs, they suffered greatly as a result of the operation . . . It would 

also mean that it would be easier to use the defence of necessity to justify the sacrifi ce of one 

conjoined twin if the parents have given their agreement (because less harm in total would 

then be caused by the operation) . . . .

Indeed, the result in Re A (Children) confl icts with a fundamental principle which Parliament 

can be taken to have accepted when it passed the Abortion Act 1967, namely that a foetus 

does not have equal rights to a human being. For the paradoxical result of the present 

case is that although Mary could not be killed whilst in the womb (and no court would 
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have ordered the mother, a competent but non-consenting person, to undergo a selec-

tive abortion) yet she could be killed when she had been born alive (because she was no 

longer protected, in effect, by her mother’s absolute right to bodily integrity). One might 

also imagine that the more serious the harm to be infl icted (in this case, death) the more 

cautious a court should be to infer that Parliament overlooked a defence which it would 

otherwise have enacted. It is most unfortunate that none of their Lordships discussed any 

of these issues.’

thinking point 9.7

Following Re A,would necessity provide a defence in the following murder cases?

1. A mountaineer (D) whose companion (V) falls over a precipice is in danger of being 

pulled over the edge. D cuts the connecting rope and V falls to a certain death.

2. D climbs a ladder whilst leading a group to safety in an upturned and sinking ship. He 

pulls from the ladder a man who has frozen with fear so that the others may escape. 

The man is swept away to certain death.

3. State security forces shoot down an airliner full of passengers which has been taken 

over by terrorists and is about to crash into a crowded skyscraper. It is the only way to 

save more lives.

Necessity could, of course, be invoked by the state in order to justify torture or death: where 

police offi cers torture a suspect to obtain information regarding an anticipated attack on 

the public, or shoot a suspected terrorist whom they believe to be about to detonate a 

bomb.

These examples of ‘state necessity’ are not theoretical. Counter-terrorist ‘shoot to kill’ poli-

cies operated in Northern Ireland in the 1970s and 1980s and more recently in London. The 

killing of Jean Charles De Menezes in Stockwell, London, July 2005 is an illustration. ‘State 

necessity’ and self-defence have been used to justify the imprisonment of men and boys at 

the US prison at Guantanamo Bay. Can torture/death ever be justifi ed on the ‘best interests’ 

or utilitarian argument (eg sacrifi cing a few lives to save more)? Or should there be limits to 

‘state necessity’? You decide.

9.2.4  Non-medical Cases: Self-help and Direct Action

Necessity v duress of circumstances: one defence or two?

In non-medical contexts there is great reluctance to grant necessity (justifi catory) an exist-

ence independent from the narrower duress of circumstances (excusatory).

Necessity was rejected as a separate defence in the following cases, all of which had politi-

cal overtones. Here, the courts confi rmed a substantial merger of necessity and duress of 

circumstances to produce a new defence: necessity of circumstances.

thinking point 9.7

Following Re A,would necessity provide a defence in the following murder cases?

1. A mountaineer (D) whose companion (V) falls over a precipice is in danger of being

pulled over the edge. D cuts the connecting rope and V falls to a certain death.

2. D climbs a ladder whilst leading a group to safety in an upturned and sinking ship. He

pulls from the ladder a man who has frozen with fear so that the others may escape.

The man is swept away to certain death.

3. State security forces shoot down an airliner full of passengers which has been taken

over by terrorists and is about to crash into a crowded skyscraper. It is the only way to

save more lives.
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MI5 whistle-blowing and state security

R v Shayler ●  [2001] CRIM LR 987, [2001] EWCA CRIM 1977 HOUSE OF LORDS

D, a former MI5 offi cer, was charged under ss 1 and 4 Offi cial Secrets Act 1989. He was 

alleged to have disclosed to the Mail on Sunday newspaper, classifi ed and top secret infor-

mation obtained from intercepted communications regarding the shortcomings of MI5. He 

admitted disclosure but stated that his motive was to reveal serious security lapses and mal-

practice which he believed would compromise state security. He pleaded necessity, duress of 

circumstances and public interest. Both the Court of Appeal and the House of Lords held that 

his defence should have been duress of circumstances but this was unavailable on the facts. 

The threat perceived was insuffi ciently imminent, there was no threat of death or serious 

injury and an uncertain defi nition of the public was likely to be affected.

The House effectively merged necessity and duress of circumstances by subsuming one into 

the other. Neither necessity nor the public interest justifi ed Shayler’s actions.

Innocent deaths in the Iraq War

 R v Jones & Milling ●  [2004] EWCA CRIM 1981, [2005] CRIM LR 122; [2006] UKHL 16 COURT 
OF APPEAL; HOUSE OF LORDS

A group of protestors entered an airbase at RAF Fairford in order to commit unlawful damage 

so that UK/USA planes would be prevented from taking off and bombing Iraq. Their argu-

ment was that the invasion of Iraq was illegal and that their action was necessary to prevent 

innocent civilian deaths. They were prosecuted for conspiracy to commit criminal damage. 

They responded with duress of circumstances/necessity by way of defence and prevention 

of crime. The Court of Appeal held that necessity would be unavailable for the reasons in 

Shayler. In addition, duress of circumstances/prevention of crime were limited to crimes under 

national law, which did not apply to the crime of ‘aggression’ identifi ed by the protestors.

NOTE

It is doubtful that the Court of Appeal was right in Jones & Milling to insist that duress of 

circumstances/necessity only applies where the offence is necessary to avoid death/serious 

injury resulting from a crime. What about natural disasters? Where was the crime in R v 

Martin [1989] 1 All ER 652 (‘Duress of Circumstances’, p 463: wife’s threat of suicide)?

Necessity was more explicitly subsumed within duress of circumstances to produce ‘necessity 

of circumstances’ in the next case:

Alleviation of pain by medicinal cannabis: ‘necessity of circumstances’

 R v Quayle; AG’s Reference (No. 2 of 2004), Re Ditchfi eld ●  [2005] EWCA CRIM 1415, 
[2006] CRIM LR 148 COURT OF APPEAL

These were conjoined appeals regarding the application of medical necessity to cannabis 

offences where D genuinely and reasonably believed it was necessary to smoke the drug to 

avoid pain from a pre-existing medical condition. Q had had both legs amputated below the 
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knee and had been using cannabis grown in his loft to treat serious pain. Medical evidence 

from his GP and a pharmacology expert verifi ed that cannabis offered effective relief from 

pain and insomnia. Other defendants were similarly affl icted with excruciating pain. The 

defendants argued that the harm of illegal possession, etc, was relatively minor compared to 

the risk of serious injury or pain from the disease. Could necessity provide a defence?

The Court of Appeal held that the defence should fail. Necessity was indistinct from duress 

of circumstances.

Mance LJ:

‘Extraneous circumstances. Lord Bingham spoke in Hasan of the need for “a just and well-
founded fear”, while accepting that threats of death or serious injury will suffi  ce. He noted that 
the relevant requirements had been defi ned objectively, and went on (with the majority of the 
House) to apply the same approach when he decided that the defence was not available if the 
defendant ought reasonably to have foreseen the risk of coercion. It is by “the standards of 
honest and reasonable men” therefore that the existence or otherwise of such a fear or such 
threats falls to be decided. . . .

There is therefore considerable authority pointing towards a need for extraneous circum-
stances capable of objective scrutiny by judge and jury and as such, it may be added, more 
likely to be capable of being checked and, where appropriate, met by other evidence. . . .

Pain. There is, on any view, a large element of subjectivity in the assessment of pain not 
directly associated with some current physical injury. The legal defences of duress by threats 
and necessity by circumstances should in our view be confi ned to cases where there is an 
imminent danger of physical injury. . . .

Imminence and immediacy. We consider that these requirements represent another reason 
why, even at the detailed level, it is diffi  cult to accept that there could be any successful 
defence of necessity in the cases of Quayle, Wales and Kenny. Their defences amount to say-
ing that it is open to defendants on a continuous basis to plan for and justify breaches of the 
law. . . . Appeals dismissed.’

NOTE

Pain is not ‘injury’: The court did not think pain, being internal and subjective, was the equiva-

lent of injury. It is not clear why pain suffered by others should not be regarded as a suffi cient 

threat for an offence committed by D on their behalves, to whom the pain would be external. 

The court construed ‘injury’ narrowly (recall that psychological injury is insuffi cient in duress: 

Baker & Ward). But a wider interpretation is permitted in offences (eg psychological injury, 

Burstow/Ireland [1998] AC 147). Is this justifi able?

However, it is apparent that necessity in its traditional form has been allowed to go to the jury 

in other cases concerning the medicinal use of cannabis (Lockwood [2002] EWCA Crim 60, 

Brown [2003] EWCA Crim 2637).

The requirement of an external threat is based on the following: W. Wilson, ‘The Structure of 

Criminal Defences’ [2005] Crim LR at 111:

 ‘The external prompt performs two key functions. First, it provides criminal excuses with 

their moral and political validation. It is only in response to crisis that it is plausible to claim 

that our actions are not authentically ours or, if authentically ours, nevertheless not indicative 

‘Extraneous circumstances. Lord Bingham spoke in Hasan of the need for “a just and well-
founded fear”, while accepting that threats of death or serious injury will suffi  ce. He noted that 
the relevant requirements had been defi ned objectively, and went on (with the majority of the 
House) to apply the same approach when he decided that the defence was not available if the 
defendant ought reasonably to have foreseen the risk of coercion. It is by “the standards of 
honest and reasonable men” therefore that the existence or otherwise of such a fear or such 
threats falls to be decided. . . .

There is therefore considerable authority pointing towards a need for extraneous circum-
stances capable of objective scrutiny by judge and jury and as such, it may be added, more 
likely to be capable of being checked and, where appropriate, met by other evidence. . . .

Pain. There is, on any view, a large element of subjectivity in the assessment of pain not 
directly associated with some current physical injury. The legal defences of duress by threats 
and necessity by circumstances should in our view be confi ned to cases where there is an 
imminent danger of physical injury. . . .

Imminence and immediacy. We consider that these requirements represent another reason 
why, even at the detailed level, it is diffi  cult to accept that there could be any successful 
defence of necessity in the cases of Quayle, Wales and Kenny. Their defences amount to say-
ing that it is open to defendants on a continuous basis to plan for and justify breaches of the 
law. . . . Appeals dismissed.’
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of censurable indifference to the interest of others. . . . Additionally it ensures the actor was 

not simply “taking the law into his own hands”. . . . More broadly, the external prompt pro-

vides practical focus to the claim present, in one form or other, in all core excuses, namely 

that the infringement is rooted in the characteristics of human beings generally rather (than) 

the specifi c, perhaps anti-social or dangerous, characteristics of the actor.’

Quayle confl icts with Brooke LJ’s view of necessity as a distinct defence in Re A. The only way 

the uncertainty can be resolved is by further appeal to the Supreme Court. Leave to appeal 

was refused in this case. The case represents a fairly clear denunciation of necessity in cases 

of continuous, deliberate and unlawful ‘self-help’. See this general comment from A. Norrie, 

Crime, Reason and History—A Critical Introduction to Criminal Law, 2nd edn, Cambridge, ch 

8, at 162.

‘The law may either recognise the social consequences for individuals of a world of rich and 

poor and incorporate such recognition through a socially centred exculpation such as neces-

sity . . . or it may insist that individuals are responsible in order to protect the status quo. It 

cannot do both, and the signifi cance of the necessity defence is that it permits an opening 

for the former approach, one which the law has historically turned its back on. . . . It is for this 

reason that the defence of ‘duress of circumstances’ is likely to experience severe restriction 

on its growth . . . ’.

thinking point 9.8

Is necessity/necessity of circumstances available in the following?

[Remember: it involves a balancing of harms. The offence must be proportionate, the 

action must be taken to avoid a greater harm, the threat must be extraneous, possibly 

criminal, and must not involve self-help/direct action.]

a. A prisoner escapes from a burning gaol in order to save his life.

b. D smuggles through customs a parcel of cannabis for medicinal supply to others.

c.  D, whose wife is suicidal because of enduring pain from multiple sclerosis, drives her to 

hospital despite being disqualifi ed from driving.

d.  D, who is suicidal because of enduring pain from multiple sclerosis, drives himself to 

hospital despite being disqualifi ed from driving.

9.2.5  Reform

There are no proposals for reform of necessity other than those related to duress of circum-

stances (see duress of circumstances).

Necessity is a complete defence to offences taken to avoid greater harm provided:

– no more should be done than is necessary;

– the offence should not be disproportionate to the harm;

The threatened harm need not be of death or serious injury.

Necessity is a justifi cation.• 

thinking point 9.8

Is necessity/necessity of circumstances available in the following?

[Remember: it involves a balancing of harms. The offence must be proportionate, the

action must be taken to avoid a greater harm, the threat must be extraneous, possibly 

criminal, and must not involve self-help/direct action.]

a. A prisoner escapes from a burning gaol in order to save his life.

b. D smuggles through customs a parcel of cannabis for medicinal supply to others.

c.  D, whose wife is suicidal because of enduring pain from multiple sclerosis, drives her to

hospital despite being disqualifi ed from driving.

d.  D, who is suicidal because of enduring pain from multiple sclerosis, drives himself to 

hospital despite being disqualifi ed from driving.

Necessity is a complete defence to offences taken to avoid greater harm provided:

– no more should be done than is necessary;

– the offence should not be disproportionate to the harm;

The threatened harm need not be of death or serious injury.

Necessity is a justifi cation.• 

section
summary
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It does not • apply to murder, attempted murder or treason but the limitation in respect of 

murder for medical and possibly other reasons of necessity has been relaxed by Re A.

Medical cases: it is a defence recognised as justifying assault/battery in non-consensual • 

operations.

In • Re A necessity was held to justify murder where the weaker twin was designated for 

death and the operation was in the best interests of the stronger twin.

Direct action/self-help: where the defence exists at all it will be merged with duress of • 

circumstances to form ‘necessity of circumstances’ which will be narrower than neces-

sity in medical cases.

The threat must be extraneous and possibly criminal in nature.• 

Recent self-help cases confl ict with the wider view of the defence put forward in•  Re A.

 9.3 Public and Private Defence
9.3.1 Introduction• 

9.3.2 The Necessity for Force: A Subjective Test• 

9.3.3 The Degree of Force must be Reasonable• 

9.3.4 Lethal Force and the ECHR• 

9.3.5 Reform• 

9.3.1  Introduction

This section concerns self-defence, defence of another, prevention of crime, and defence 

of property, and these justifi catory defences are complete defences to all crimes. They will 

most frequently be used to defend offences committed by the use of force, typically offences 

against the person or criminal damage.

General principles:

Force in • self-defence, etc., will be lawful if used to repel, resist or ward off an attack or 

immediate threat.

To be lawful, it must be necessary and reasonable.• 

The test for necessity is subjective: D is judged on the facts as he honestly believed them • 

to be.

The amount of force must be reasonable according to D’s subjective belief.• 

Self-defence or defence of another is governed by both common law and s76 Criminal Justice 

and Immigration Act 2008.

The common law governs defence of property where the charge relates to the more serious 

offences of causing damage to property with the intention of endangering life or being reck-

less whether life is endangered.

It does not • apply to murder, attempted murder or treason but the limitation in respect of 

murder for medical and possibly other reasons of necessity has been relaxed by Re A.

Medical cases: it is a defence recognised as justifying assault/battery in non-consensual •

operations.

In• Re A necessity was held to justify murder where the weaker twin was designated for 

death and the operation was in the best interests of the stronger twin.

Direct action/self-help: where the defence exists at all it will be merged with duress of •

circumstances to form ‘necessity of circumstances’ which will be narrower than neces-

sity in medical cases.

The threat must be extraneous and possibly criminal in nature.•

Recent self-help cases confl ict with the wider view of the defence put forward in•  Re A.
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Statutory provisions govern the following:

s3(1) Criminal Law Act 1967—Prevention of crime:• 

A person may use such force as is reasonable in the circumstances in the prevention of crime, 
or in eff ecting or assisting in the lawful arrest of off enders or suspected off enders or of per-
sons unlawfully at large.

s5 Criminal Damage Act 1971—Defence of property where the charge is one of simple • 

criminal damage.

The common law on self-defence and prevention of crime has been restated by s76 Criminal 

Justice and Immigration Act 2008 which largely replicates the common law: 

Section 76

(3) The question whether the degree of force used by D was reasonable in the circumstances 
is to be decided by reference to the circumstances as D believed them to be, and subsections 
(4) to (8) also apply in connection with deciding that question.

(4) If D claims to have held a particular belief as regards the existence of any circumstances –

(a) the reasonableness or otherwise of that belief is relevant to the question whether D 
genuinely held it; but

(b) if it is determined that D did genuinely hold it, D is entitled to rely on it for the purposes 
of subsection (3), whether or not-

(i) it was mistaken, or

(ii) (if it was mistaken) the mistake was a reasonable one to have made.

(5) But subsection (4)(b) does not enable D to rely on any mistaken belief attributable to intox-
ication that was voluntarily induced.

(6) The degree of force used by D is not to be regarded as having been reasonable in the circum-
stances as D believed them to be if it was disproportionate in those circumstances.

(7) In deciding the question mentioned in subsection (3) the following considerations are to be 
taken into account (so far as relevant in the circumstances of the case) –

(a) that a person acting for a legitimate purpose may not be able to weigh to a nicety the 
exact measure of any necessary action; and

(b) that evidence of a person’s having only done what the person honestly and instinc-
tively thought was necessary for a legitimate purpose constitutes strong evidence that 
only reasonable action was taken by that person for that purpose.

(8) Subsection (7) is not to be read as preventing other matters from being taken into account 
where they are relevant to deciding the question mentioned in subsection (3).’

Section 76 aims to clarify the law so that people will know how far they can go in repelling 

burglars and assailants. In so far as it merely replicates some common law principles and omits 

others (such as pre-emptive action, force against police offi cers, the opportunity to retreat and 

unknown circumstances of justifi cation) it has been deemed ‘a pointless exercise’ (I. Dennis, 

Editorial, [2008] Crim LR 507). Hughes LJ in Keane [2010] EWCA Crim 2514 neatly summed 

up the approach of the courts: ‘For the avoidance of doubt, it is perhaps helpful to say of 

section 76 three things: (a) it does not alter the law as it has been for many years; (b) it does 

not exhaustively state the law of self-defence but it does state the basic principles; (c) it does 

not require any summing-up to rehearse the whole of its contents just because they are now 

contained in statute’. The vagueness of the common law still remains as we shall now see.

A person may use such force as is reasonable in the circumstances in the prevention of crime, 
or in eff ecting or assisting in the lawful arrest of off enders or suspected off enders or of per-
sons unlawfully at large.

Section 76

(3) The question whether the degree of force used by D was reasonable in the circumstances 
is to be decided by reference to the circumstances as D believed them to be, and subsections 
(4) to (8) also apply in connection with deciding that question.

(4) If D claims to have held a particular belief as regards the existence of any circumstances –

(a) the reasonableness or otherwise of that belief is relevant to the question whether D 
genuinely held it; but

(b) if it is determined that D did genuinely hold it, D is entitled to rely on it for the purposes 
of subsection (3), whether or not-

(i) it was mistaken, or

(ii) (if it was mistaken) the mistake was a reasonable one to have made.

(5) But subsection (4)(b) does not enable D to rely on any mistaken belief attributable to intox-
ication that was voluntarily induced.

(6) The degree of force used by D is not to be regarded as having been reasonable in the circum-
stances as D believed them to be if it was disproportionate in those circumstances.

(7) In deciding the question mentioned in subsection (3) the following considerations are to be 
taken into account (so far as relevant in the circumstances of the case) –

(a) that a person acting for a legitimate purpose may not be able to weigh to a nicety the 
exact measure of any necessary action; and

(b) that evidence of a person’s having only done what the person honestly and instinc-
tively thought was necessary for a legitimate purpose constitutes strong evidence that 
only reasonable action was taken by that person for that purpose.

(8) Subsection (7) is not to be read as preventing other matters from being taken into account 
where they are relevant to deciding the question mentioned in subsection (3).’
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The unifying principles of all these defences is that force used in defence of oneself, another, 

property or in the prevention of a crime will be a complete defence provided it was neces-

sary and reasonable in the circumstances. Necessary force in self-defence is lawful whereas 

unnecessary force is unlawful and an offence. Necessity is not referred to in s 3(1), but this 

does not appear to make any substantial difference. The defences overlap so that force used 

in self-defence will also generally be used in the prevention of a crime. You may observe that 

they also overlap with duress/necessity, where force may be either excused or justifi ed if it is 

the unavoidable result of an immediate threat of death or serious violence.

Public and private defences have received wide-ranging debate following certain high profi le 

trials involving the use of lethal force in self-defence. The most recent was the case of the 

farmer, Tony Martin, who in 2002 shot and killed a young burglar whilst defending his isolated 

farmhouse. The focus of the debate was whether ‘reasonable’ force provides enough clarity to 

householders as to when or how much force can be used towards trespassers. Under precisely 

what circumstances is it reasonable to infl ict injury or even to kill in self-defence? Do you have 

to wait until the threat materialises or can you use force to forestall a threat? At what point 

does force cease to be self-defensive and become excessive? How is all this to be judged in a 

split-second, emergency confrontation? You may recall the case of two businessmen broth-

ers convicted of GBH with intent for attacking a violent, knife-wielding, masked burglar (V) 

who had broken into the home of one of them (D) (Hussain & Anr [2010] EWCA Crim 94). 

They chased V down the street, wrestled him to the ground and hit him about the head with 

a cricket bat which broke in three places. V was left with serious brain damage. The Court of 

Appeal held that by the time V was lying defenceless on the ground, the attack was not in 

self-defence or defence of D’s family. The violence went beyond that which was necessary to 

detain V pending arrival of the police. Their sentences were, however, reduced.

Public concern has also been expressed in relation to the use of lethal force by the police and 

armed forces in defence of state security. The mistaken shooting of Jean Charles De Menezes 

in July 2005 by an armed police offi cer following the London underground terrorist bomb-

ings is a case in point. Can such killings be defended under the law of self-defence? If so, is 

English law compatible with the ECHR?

It is thought that self-defence, etc, is justifi catory because a balancing of interests is involved: 

that of the defender and that of the aggressor. The balance is in favour of the defender 

provided no more than reasonable force is employed in which case harm infl icted upon an 

aggressor will be lawful. It follows that the AR of any assault will not have been intention-

ally committed. D is entitled to an acquittal, as will anyone charged as an accomplice. The 

defence will be referred to as simply ‘self-defence’ throughout.

thinking point 9.9

1. Why do you think the law is based on ‘reasonable’ force in self-defence?

2.  Is this an objective test (one which is measured against the standard of a reasonable 

person) or a subjective test (one which is measured against D’s own standards)?

3. Do you think reasonable force has been used in the following?

D shoots a burglar in the arm with an air rifl e as he is making off with D’s television;• 

D fi nds an intruder in her bedroom at 3.00am. Fearing she will be raped, she stabs • 

him fatally in the neck with some scissors;

D stabs and injures a burglar whilst he is still outside D’s house on the pavement;• 

D knocks unconscious a youth who is about to break a priceless vase;• 

D breaks the arm of a youth whom he sees mugging a man.• 

thinking point 9.9

1. Why do you think the law is based on ‘reasonable’ force in self-defence?

2.  Is this an objective test (one which is measured against the standard of a reasonable

person) or a subjective test (one which is measured against D’s own standards)?

3. Do you think reasonable force has been used in the following?

D shoots a burglar in the arm with an air rifl e as he is making off with D’s television;•

D fi nds an intruder in her bedroom at 3.00am. Fearing she will be raped, she stabs•

him fatally in the neck with some scissors;

D stabs and injures a burglar whilst he is still outside D’s house on the pavement;•

D knocks unconscious a youth who is about to break a priceless vase;•

D breaks the arm of a youth whom he sees mugging a man.•
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9.3.2   The Necessity for Force: A Subjective Test

The general requirement is that defensive force will only be lawful if it is necessary. It will 

only be necessary if it is used to resist, repel or ward off an unjust imminent threat. An act 

of self-defence is not retaliatory or revengeful. The need for force is assessed according 

to D’s honest belief. This part of the test for self-defence is subjective. But the amount of 

force D may use must be reasonable. This part of the test for the defence is, therefore, 

objective. The subjective approach to the necessity for force means that the defence 

will apply even if D is mistaken, ie where he thinks he is being threatened when he is 

not. Section 76(3)–(4) Criminal Justice and Immigration Act 2008 confi rms this subjective 

approach.

D may make an honest but unreasonable mistake about the 
necessity for self-defence (a subjective test)

The defence will not fail if D infl icts harm under a mistaken belief that he is under attack. The 

mistake must be genuine and honest but need not be reasonable. In other words, D will be 

judged on the facts and circumstances as he believed them to be. This subjective approach to 

mistake derives from the following line of cases:

R v Williams (Gladstone) ●  (1984) 78 CR APP R 276 COURT OF APPEAL

D had been charged and convicted of assault. His victim was a man, Mason, who had seen 

a youth grab a woman’s handbag. Mason caught the youth and held him with a view to 

taking him to a nearby police station. The youth broke free and Mason caught him again, 

knocked him to the ground and twisted one of his arms behind his back. The youth struggled 

and called for help. D intervened, having seen only the later stages of the incident. Mason 

maintained that he told D why he was holding the youth and that he was a police offi cer 

which was untrue. D asked to see his warrant card which naturally could not be produced. A 

struggle occurred. Mason sustained injuries to his face, loosened teeth and bleeding gums. 

D stated that he had seen Mason dragging the youth and striking him repeatedly. He was 

so concerned that he got off his bus and asked Mason what he thought he was doing. He 

punched Mason because he thought if he did so he would save the youth from further beat-

ing and torture.

Lord Lane CJ:

‘One starts off  with the meaning of the word “assault”. “Assault” in the context of this case, that 
is to say using the word as a convenient abbreviation for assault and battery, is an act by which 
the defendant, intentionally or recklessly, applies unlawful force to the complainant. There 
are circumstances in which force may be applied to another lawfully. Taking a few examples: 
fi rst, where the victim consents, as in lawful sports, the application of force to another will, 
generally speaking, not be unlawful. Secondly, where the defendant is acting in self-defence: 
the exercise of any necessary and reasonable force to protect himself from unlawful violence 
is not unlawful. Thirdly, by virtue of section 3 of the Criminal Law Act 1967, a person may use 
such force as is reasonable in the circumstances in the prevention of crime or in eff ecting or 
assisting in the lawful arrest of an off ender or suspected off ender or persons unlawfully at 
large. In each of those cases the defendant will be guilty if the jury are sure that fi rst of all he 
applied force to the person of another, and secondly that he had the necessary mental ele-
ment to constitute guilt. . . .

‘One starts off  with the meaning of the word “assault”. “Assault” in the context of this case, that 
is to say using the word as a convenient abbreviation for assault and battery, is an act by which 
the defendant, intentionally or recklessly, applies unlawful force to the complainant. There 
are circumstances in which force may be applied to another lawfully. Taking a few examples: 
fi rst, where the victim consents, as in lawful sports, the application of force to another will, 
generally speaking, not be unlawful. Secondly, where the defendant is acting in self-defence: 
the exercise of any necessary and reasonable force to protect himself from unlawful violence 
is not unlawful. Thirdly, by virtue of section 3 of the Criminal Law Act 1967, a person may use 
such force as is reasonable in the circumstances in the prevention of crime or in eff ecting or 
assisting in the lawful arrest of an off ender or suspected off ender or persons unlawfully at 
large. In each of those cases the defendant will be guilty if the jury are sure that fi rst of all he 
applied force to the person of another, and secondly that he had the necessary mental ele-
ment to constitute guilt. . . .
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What then is the situation if the defendant is labouring under a mistake of fact as to the circum-
stances: What if he believes, but believes mistakenly, that the victim is consenting, or that it is 
necessary to defend himself, or that a crime is being committed which he intends to prevent? 
He must then be judged against the mistaken facts as he believes them to be. If judged against 
those facts or circumstances the prosecution fail to establish his guilt, then he is entitled to 
be acquitted.

The next question is, does it make any diff erence if the mistake of the defendant was one 
which, viewed objectively by a reasonable onlooker, was an unreasonable mistake . . .

The reasonableness or unreasonableness of the defendant’s belief is material to the question of 
whether the belief was held by the defendant at all. If the belief was in fact held, its unreasona-
bleness, so far as guilt or innocence is concerned, is neither here not there. It is irrelevant. Were 
it otherwise, the defendant would be convicted because he was negligent in failing to recognise 
that the victim was not consenting or that a crime was not being committed and so on. In other 
words the jury should be directed fi rst of all that the prosecution have the burden or duty of 
proving the unlawfulness of the defendant’s action; secondly, if the defendant may have been 
labouring under a mistake as to the facts, he must be judged according to his mistaken view of 
the facts; thirdly, that is so whether the mistake was, on an objective view, a reasonable mis-
take or not.

In a case of self-defence, where self-defence or the prevention of crime is concerned, if 
the jury came to the conclusion that the defendant believed, or may have believed, that he 
was being attacked or that a crime was being committed, and that force was necessary to 
protect himself or to prevent the crime, then the prosecution have not proved their case.

If however, the defendant’s alleged belief was mistaken and if the mistake was an unreasonable 
one, that may be a powerful reason for coming to the conclusion that the belief was not honestly 
held and should be rejected.

Even if the jury come to the conclusion that the mistake was an unreasonable one, if the defend-
ant may genuinely have been labouring under it, he is entitled to rely upon it.’ (Emphasis added.)
Appeal allowed. Conviction quashed.

NOTE

1.  An honest mistake negates the intention to act unlawfully. The mistake does not need to 

be reasonable, ie one that anyone would make. The only relevance of reasonableness is 

that the more unreasonable the belief, the less likely it is to be honest.

2.  An honest mistake regarding the necessity for self-defence justifi es the force which then 

becomes lawful. Since the prosecution are unable to prove an essential element of the 

AR (unlawfulness) neither D nor anyone charged with D, is guilty. There is, in effect, no 

crime.

3.  But the amount of force must still be reasonable on the facts as D believed them to 

be. The test is therefore not completely subjective or completely objective. A purely 

subjective test would acquit those who use excessive force on the basis of a mistaken 

belief that they are under attack. This might cater to racist or other prejudiced beliefs 

that certain people are threatening when, in fact, they are not. The requirement of 

reasonable force on the facts as D believed them to be therefore denies the defence 

to extremists/vigilantes.

What then is the situation if the defendant is labouring under a mistake of fact as to the circum-
stances: What if he believes, but believes mistakenly, that the victim is consenting, or that it is 
necessary to defend himself, or that a crime is being committed which he intends to prevent? 
He must then be judged against the mistaken facts as he believes them to be. If judged against 
those facts or circumstances the prosecution fail to establish his guilt, then he is entitled to 
be acquitted.

The next question is, does it make any diff erence if the mistake of the defendant was one 
which, viewed objectively by a reasonable onlooker, was an unreasonable mistake . . .

The reasonableness or unreasonableness of the defendant’s belief is material to the question of 
whether the belief was held by the defendant at all. If the belief was in fact held, its unreasona-
bleness, so far as guilt or innocence is concerned, is neither here not there. It is irrelevant. Were 
it otherwise, the defendant would be convicted because he was negligent in failing to recognise 
that the victim was not consenting or that a crime was not being committed and so on. In other 
words the jury should be directed fi rst of all that the prosecution have the burden or duty of 
proving the unlawfulness of the defendant’s action; secondly, if the defendant may have been 
labouring under a mistake as to the facts, he must be judged according to his mistaken view of 
the facts; thirdly, that is so whether the mistake was, on an objective view, a reasonable mis-
take or not.

In a case of self-defence, where self-defence or the prevention of crime is concerned, if 
the jury came to the conclusion that the defendant believed, or may have believed, that he 
was being attacked or that a crime was being committed, and that force was necessary to 
protect himself or to prevent the crime, then the prosecution have not proved their case.

If however, the defendant’s alleged belief was mistaken and if the mistake was an unreasonable 
one, that may be a powerful reason for coming to the conclusion that the belief was not honestly 
held and should be rejected.

Even if the jury come to the conclusion that the mistake was an unreasonable one, if the defend-
ant may genuinely have been labouring under it, he is entitled to rely upon it.’ (Emphasis added.)
Appeal allowed. Conviction quashed.
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thinking point 9.10

Look at the facts of the American case of People v Goetz 497 NE 2d 41 (NY 1986) where D 

was twice acquitted of murder at a trial and retrial:

D, a racist, was approached by four black youths on the underground who asked him for 

money. D took out a gun and shot them dead. When charged with murder, D asserted 

that he honestly believed the youths were going to rob and assault him and that he acted 

in self-defence. Would his defence succeed in England?

A subjective/objective approach to mistake of fact applies not only to self-defence, but has 

also been held to apply to the subjective test in duress (Martin (David Paul) [2000] 2 Cr App R 

42—the schizophrenic who committed two robberies under duress). Williams was confi rmed 

by the Privy Council in Beckford:

Beckford v Queen ●  [1987] 3 ALL ER 425, [1988] AC 130 PRIVY COUNCIL

Lord Griffi ths:

‘There can be no doubt that prior to the decision of the House of Lords in DPP v Morgan, the 
whole weight of authority supported the view that it was an essential element of self-defence 
not only that the accused believed that he was being attacked or in imminent danger of being 
attacked but also that such belief was based on reasonable grounds. . . .

The question then is whether the present Lord Chief Justice, Lord Lane CJ, in R v Williams was 
right to depart from the law as declared by his predecessors in the light of the decision of the 
House of Lords in DPP v Morgan . . .

In R v Williams the decision in DPP v Morgan was carried a step further and, in their Lordships’ 
view, to its logical conclusion . . . . In the course of his judgment Lord Lane CJ, discussing the 
off ence of assault, said . . . :

“The mental element necessary to constitute guilt is the intent to apply unlawful force 
to the victim. We do not believe that the mental element can be substantiated by simply 
showing an intent to apply force and no more.”. . . .

If then a genuine belief, albeit without reasonable grounds, is a defence to rape because it 
negatives the necessary intention, so also must a genuine belief in facts which if true would 
justify self-defence be a defence to a crime of personal violence because the belief negatives 
the intent to act unlawfully. Their Lordships therefore approve the following passage from the 
judgment of Lord Lane CJ in R v Williams . . . as correctly stating the law of self-defence: [The 
passage above in bold type was referred to.] . . . .

Their Lordships therefore conclude that the summing up in this case contained a material 
misdirection and they answer . . . by saying that the test to be applied for self-defence 
is that a person may use such force as is reasonable in the circumstances as he hon-
estly believes them to be in the defence of himself or another.’ Appeal allowed. Conviction 
quashed.

NB: Rape now requires a reasonable belief. Therefore any mistake must be reasonable. 

Remember that a drunken mistake is no defence at all (Chapter 8, ‘Common law offences 

thinking point 9.10

Look at the facts of the American case of People v Goetz 497 NE 2d 41 (NY 1986) where D 

was twice acquitted of murder at a trial and retrial:

D, a racist, was approached by four black youths on the underground who asked him for 

money. D took out a gun and shot them dead. When charged with murder, D asserted 

that he honestly believed the youths were going to rob and assault him and that he acted 

in self-defence. Would his defence succeed in England?

‘There can be no doubt that prior to the decision of the House of Lords in DPP v Morgan, the 
whole weight of authority supported the view that it was an essential element of self-defence 
not only that the accused believed that he was being attacked or in imminent danger of being 
attacked but also that such belief was based on reasonable grounds. . . .

The question then is whether the present Lord Chief Justice, Lord Lane CJ, in R v Williams was 
right to depart from the law as declared by his predecessors in the light of the decision of the 
House of Lords in DPP v Morgan . . .

In R v Williams the decision in DPP v Morgan was carried a step further and, in their Lordships’ 
view, to its logical conclusion . . . . In the course of his judgment Lord Lane CJ, discussing the 
off ence of assault, said . . . :

“The mental element necessary to constitute guilt is the intent to apply unlawful force 
to the victim. We do not believe that the mental element can be substantiated by simply 
showing an intent to apply force and no more.”. . . .

If then a genuine belief, albeit without reasonable grounds, is a defence to rape because it 
negatives the necessary intention, so also must a genuine belief in facts which if true would 
justify self-defence be a defence to a crime of personal violence because the belief negatives 
the intent to act unlawfully. Their Lordships therefore approve the following passage from the 
judgment of Lord Lane CJ in R v Williams . . . as correctly stating the law of self-defence: [The 
passage above in bold type was referred to.] . . . .

Their Lordships therefore conclude that the summing up in this case contained a material 
misdirection and they answer . . . by saying that the test to be applied for self-defence 
is that a person may use such force as is reasonable in the circumstances as he hon-
estly believes them to be in the defence of himself or another.’ Appeal allowed. Conviction 
quashed.
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and drunken mistake’, p 422: O’Grady [1987] 1 QB 995, Hatton (Jonathan) [2005] EWCA 

Crim 2951, [2006] 1 Cr App R 16). Section 76(5) Criminal Justice and Immigration Act 2008 

confi rms that an intoxicated mistake about the facts or circumstances is no defence.

thinking point 9.11

D is sitting in a café. He is approached by a plain-clothed county court bailiff (V) who 

enquires about an unpaid judgment debt. D does not know who V is. A fracas ensues and 

D hits V in the face. D is charged with assault. Does he have a defence?

D’s characteristics are not relevant to mistaken belief

This issue has arisen in the context of a mistaken degree of force which is unreasonable 

and excessive even by D’s honest mistake. The general rule is that the degree of force 

must be reasonable on the facts as D believes them to be. If D acts upon a mistaken belief, 

D’s psychological characteristics are excluded from the assessment of reasonableness. 

Therefore, if D is mentally ill and more sensitive to danger than a normal person, expert 

evidence regarding his state of mind will be inadmissible. Recall that for the purposes 

of the subjective test in duress, such characteristics are admissible (Martin (David Paul) 

[2000] 2 Cr App R 42).

The authority here is the next case concerning the defence of property. It generated much 

public debate although the terms of the appeal were rather narrowly confi ned to two points:

R v Martin (Anthony) ●  [2002] 1 CR APP R 323 COURT OF APPEAL

Tony Martin (D) was a Norfolk farmer living in an isolated farmhouse called ‘Bleak House’. 

He shot at two teenage burglars who had entered his house one night with a pump action 

shot gun. One named Fearon was injured in both legs and the other, Fred Barras aged 16, 

was killed by a bullet in the back. D fi red the gun without warning. Barras crawled into 

undergrowth to die. Fearon staggered half a mile to summon help. D was tried for murder 

and wounding with intent. He claimed to have acted in self-defence. He was convicted and 

appealed. Fresh evidence was submitted to the Court of Appeal from two psychiatrists who 

had concluded that D was suffering from a long-standing personality disorder amounting 

to diminished responsibility. The break-in to his house would be perceived by him as being a 

greater danger than to a normal person.

D’s argument on appeal concerned one point: that in assessing the reasonableness of force 

used to repel an attack, D should be judged not only on the facts and circumstances as he 

believed them to be but also on his perception of danger which may be exaggerated in the 

case of persons suffering from psychiatric conditions.

Lord Woolf said that the jury could convict if they did not believe D’s evidence that he was 

acting in self-defence or they thought that he had used an unreasonable amount of force. 

The jury had to decide what would be reasonable in the circumstances as D believed them 

to be. There was no dispute that D’s medical condition would have been admissible on 

the subjective question in provocation (whether D had been provoked) and that it could 

even be relevant to the objective question in provocation at that time (whether a reason-

able man would have lost self-control). But there were policy reasons for distinguishing 

thinking point 9.11

D is sitting in a café. He is approached by a plain-clothed county court bailiff (V) who

enquires about an unpaid judgment debt. D does not know who V is. A fracas ensues and 

D hits V in the face. D is charged with assault. Does he have a defence?
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between provocation and self-defence. [NB: This case was heard before the Privy Council 

judgment in AG for Jersey v Holley [2005] UKPC 23. Mental characteristics are not now 

relevant to the objective test in loss of control except where they affect the gravity of the 

provocation.]

Lord Woolf:

‘. . . Provocation only applies to murder, but self-defence applies to all assaults. In addition, 
provocation does not provide a complete defence; it only reduces the off ence from murder 
to manslaughter. There is also the undoubted fact that self-defence is raised in a great many 
cases resulting from minor assaults and it would be wholly disproportionate to encourage 
medical disputes in cases of that sort . . . .

We accept that the jury are entitled to take into account in relation to self-defence the physical 
characteristics of the defendant. However, we would not agree that it is appropriate, except in 
exceptional circumstances which would make the evidence especially probative, in deciding 
whether excessive force has been used to take into account whether the defendant is suff er-
ing from some psychiatric condition . . . .’

After considering the psychiatric evidence in relation to diminished responsibility, the murder 

conviction was quashed and one of manslaughter by reason of diminished responsibility was 

substituted.

NOTE

1.  The ‘exceptional circumstances’ that might warrant consideration of D’s mental character-

istics were not explained.

2.  The policy reasons for the decision appeared to be confined to the argument that 

self-defence is commonly pleaded to a wide range of assault offences, the majority 

of which are minor. Expert evidence concerning characteristics would complicate the 

trial process. However, a prosecution for murder is not minor and the trial is inher-

ently complex. If murder is not an ‘exceptional case’ it would be hard to find one 

that is.

3.  D’s release from prison after serving two-thirds of a fi ve-year sentence was secured by 

utilising psychiatric evidence and diminished responsibility.

The court examined the admissibility of characteristics in the context of the objective 

requirement of reasonable force. It quite rightly confi rmed that if individual perceptions 

were to be admitted, the requirement would be diluted and excessive force could be per-

mitted. The law would be condoning vigilantism or making allowances for people with 

mental illness.

However, if perception of danger had been seen in the context of D’s belief as to the neces-

sity for self-defence (a subjective test), heightened sensitivity is simply a question of judge-

ment and one of many factors to be taken into account in assessing whether D acted under 

an honest mistaken belief. The force would still need to be reasonable on the basis of that 

mistaken belief.

‘. . . Provocation only applies to murder, but self-defence applies to all assaults. In addition, 
provocation does not provide a complete defence; it only reduces the off ence from murder 
to manslaughter. There is also the undoubted fact that self-defence is raised in a great many 
cases resulting from minor assaults and it would be wholly disproportionate to encourage 
medical disputes in cases of that sort . . . .

We accept that the jury are entitled to take into account in relation to self-defence the physical 
characteristics of the defendant. However, we would not agree that it is appropriate, except in 
exceptional circumstances which would make the evidence especially probative, in deciding 
whether excessive force has been used to take into account whether the defendant is suff er-
ing from some psychiatric condition . . . .’
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It would be unfortunate if the decision narrowed the subjective test in self-defence for it 

would then be inconsistent with the subjective tests in duress (Martin (David Paul) [2000]) 

and loss of control (ie was there a loss of self-control due to a qualifying trigger?).

In Shaw v R [2002] 1 Cr App R 77 the Privy Council held that a judge’s directions to a jury 

on self-defence should include a reference to D’s perception of danger. This was an appeal 

from a murder conviction in Belize. D had shot and killed two men in a van in a dispute over 

cocaine. He claimed to have acted in self-defence because he believed someone in the van 

had a gun. The judge had directed the jury to apply an objective test in considering D’s state 

of mind. The Privy Council held that it was necessary for a judge to pose two questions to 

the jury:

Did D honestly believe that it was necessary for him to defend himself?1. 

If so, and taking the circumstances 2. and danger as the defendant honestly believed them 

to be, was the amount of force reasonable?

Here it is clear that perception of danger is part of the subjective question of belief. This 

decision seems to strike the right balance and avoids the complexity of characteristics. This 

ruling has yet to be confi rmed by subsequent appeal court decisions. It might be regarded 

cautiously in murder trials lest it infl uences a jury to acquit those with heightened sensitiv-

ity to danger who use excessive force. However, there may be an opportunity to relate D’s 

perception of circumstances and danger to his psychiatric and physical characteristics by 

s76(8) Criminal Justice and Immigration Act 1976. This states that in determining the rea-

sonableness of force other matters besides instinct and honest belief should not be excluded. 

Subjective perception of danger was confi rmed to be part of the test for self-defence by the 

Court of Appeal in Harvey [2009] EWCA Crim 469.

thinking point 9.12

D stabbed her husband (V) fatally with a kitchen knife whilst he grabbed her throat in a 

struggle. She believed her life was in danger. D suffered from Battered Woman Syndrome 

and was extremely sensitive to danger. The facts did not disclose a life-threatening 

struggle. Does D have a defence to murder?

The subjective test of mistaken belief does appear to be illogical to the extent that it excludes 

psychological characteristics and mistakes owing to voluntary but not involuntary intoxica-

tion. The law is clearly struggling to balance the interests between defendant and victim 

given that the subjective test permits the use of an unreasonable amount of force.

Pre-emptive strikes

It is clear that it is not necessary for an attack to have begun. D may use pre-emptive force 

where an imminent attack is apprehended.

Beckford v Queen ●  [1987] 3 ALL ER 425, [1988] AC 130 PRIVY COUNCIL

A police offi cer (D) had been charged with murder. He had shot and killed a fl eeing man 

in the back whilst investigating a report that an armed man was terrorising his family. He 

believed the fl eeing man to have been armed and to have shot at other offi cers. At his appeal 

against conviction of murder, Lord Griffi ths stated:

thinking point 9.12

D stabbed her husband (V) fatally with a kitchen knife whilst he grabbed her throat in a 

struggle. She believed her life was in danger. D suffered from Battered Woman Syndrome

and was extremely sensitive to danger. The facts did not disclose a life-threatening 

struggle. Does D have a defence to murder?
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‘The common law recognises that there are many circumstances in which one person may 
infl ict violence on another without committing a crime, as for instance in sporting contests, 
surgical operations or, in the most extreme example, judicial execution. The common law has 
always recognised as one of these circumstances the right of a person to protect himself from 
attack and to act in the defence of others and if necessary to infl ict violence on another in so 
doing. If no more force is used than is reasonable to repel the attack such force is not unlawful 
and no crime is committed. Furthermore, a man about to be attacked does not have to wait 
for his assailant to strike the fi rst blow or fi re the fi rst shot: circumstances may justify a pre-
emptive strike.

It is because it is an essential element of all crimes of violence that the violence or the threat 
of violence should be unlawful that self-defence, if raised as an issue in a criminal trial, must 
be disproved by the prosecution. If the prosecution fail to do so the accused is entitled to be 
acquitted because the prosecution will have failed to prove an essential element of the crime, 
namely that the violence used by the accused was unlawful.’

‘Imminent’ means ‘immediate’

The threat which D believes to exist must be imminent. An attack at some future point will 

not be suffi ciently imminent. Imminent really means ‘fairly immediate’ so that although an 

attack need not have begun, a confrontation does need to be immediately apprehended.

Devlin v Armstrong ●  [1971] NILR 13 COURT OF APPEAL

D was Bernadette Devlin, Britain’s youngest female MP at 21 who had been elected to 

Parliament in 1969. The appeal was against her conviction of four offences of riotous behav-

iour and incitement to riotous behaviour in Londonderry, Northern Ireland, for which she 

was sentenced to six months’ imprisonment. She had exhorted a crowd who had stoned the 

police to build a barricade to prevent the police from entering an area of the city and to use 

petrol bombs. She had thrown a stone at the police. Her defence was one of justifi cation in 

that she honestly and reasonably believed her actions to be necessary to protect the Catholic 

minority in the Bogside from the apprehended violence of the police.

It was held by the Court of Appeal that the danger which D was alleged to have anticipated 

was not suffi ciently specifi c or imminent to justify her actions. The police were engaged in 

containing a riot in the course of their duty. D’s interventions were too aggressive and prema-

ture to rank as justifi able efforts to prevent the prospective danger of the police getting out 

of hand and behaving unlawfully.

Lord MacDermott LCJ:

‘. . . However reasonable and convinced the appellant’s apprehensions may have been, I fi nd 
it impossible to hold that the danger she anticipated was suffi  ciently specifi c or imminent to 
justify the actions she took as measures of self-defence. The police were then in the throes 
of containing a riot in the course of their duty, and her interventions at that juncture were far 
too aggressive and premature to rank as justifi able eff ort to prevent the prospective dan-
ger of the police getting out of hand and acting unlawfully which, as I have assumed, she 
anticipated. . . . ’

‘The common law recognises that there are many circumstances in which one person may 
infl ict violence on another without committing a crime, as for instance in sporting contests, 
surgical operations or, in the most extreme example, judicial execution. The common law has 
always recognised as one of these circumstances the right of a person to protect himself from 
attack and to act in the defence of others and if necessary to infl ict violence on another in so 
doing. If no more force is used than is reasonable to repel the attack such force is not unlawful 
and no crime is committed. Furthermore, a man about to be attacked does not have to wait 
for his assailant to strike the fi rst blow or fi re the fi rst shot: circumstances may justify a pre-
emptive strike.

It is because it is an essential element of all crimes of violence that the violence or the threat 
of violence should be unlawful that self-defence, if raised as an issue in a criminal trial, must 
be disproved by the prosecution. If the prosecution fail to do so the accused is entitled to be 
acquitted because the prosecution will have failed to prove an essential element of the crime, 
namely that the violence used by the accused was unlawful.’

‘. . . However reasonable and convinced the appellant’s apprehensions may have been, I fi nd 
it impossible to hold that the danger she anticipated was suffi  ciently specifi c or imminent to 
justify the actions she took as measures of self-defence. The police were then in the throes 
of containing a riot in the course of their duty, and her interventions at that juncture were far 
too aggressive and premature to rank as justifi able eff ort to prevent the prospective dan-
ger of the police getting out of hand and acting unlawfully which, as I have assumed, she 
anticipated. . . . ’
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NOTE

1. The case is authority for the point that a pre-emptive attack in the face of a future, as 

opposed to an immediate, threat will not be justifi ed. As with duress, where ‘imminent’ 

has now been ruled to mean ‘immediate’ (Hasan [2005] UKHL 22), the rule exists to prevent 

people from taking the law into their own hands when they have the opportunity to call on 

the police for assistance. The imminence requirement therefore discourages vigilantism or 

revenge attacks. The roots of self-defence are in ‘necessity’ rather than ‘retribution.’

2. The imminence requirement is mandatory in English law. Therefore, if D honestly believes 

the police are unlikely to help and so kills or injures in fearful anticipation of future violence 

D will be unable to rely on self-defence. Thus, the victim of domestic violence who believes 

it is necessary to kill or injure her partner in order to escape from an inevitable but not immi-

nent death is excluded from the defence. She must wait until she is attacked again. Read this 

extract by K. O’Donovan, ‘Defences for Battered Women Who Kill’ 18(2) Journal of Law & 

Society 1991 who describes the law as culturally specifi c to male standards:

‘. . . The appeal is to a concept of equality under the law. But does it propose that women 

fall under the male standards? . . . there is a distinction between a double standard, a male-

centred standard, and an all-encompassing standard. . . . Many articles on the subject of 

battered wives who kill argue that, given women’s lesser violence, it is likely that the law of 

self-defence evolved in the context of male patterns of behaviour. . . . The problem here for 

women is that, being on average of a smaller size than men, being less likely to have training 

in controlled aggression, the requirement of reasonable force in countering the attack may 

be inappropriate. . . . With regard to the attack, the question is whether ‘imminent danger’ 

is confi ned to an immediate act of violence, or whether well-founded fear of a future attack, 

based on previous experience, suffi ces. Several cases concern the killing of an assailant who 

has gone to bed. Hitherto the courts have insisted that “imminent danger” means that a vio-

lent attack has occurred to which there has been an immediate response in fear of personal 

safety. This is the rock on which many cases have foundered. . . . ’

The imminence rule might be thought to defeat the more fundamental justifi catory basis of 

the defence, that of necessity. Perhaps the right to self-defence should apply where force is 

believed to be necessary and not simply in response to an imminent threat? See the following 

by J. Horder from ‘Redrawing the Boundaries of Self-Defence’, MLR Vol 58, May 1995 :

. . . ’If “imminent” means “live” or “being put into eff ect”, the insistence on an imminent threat 
or attack seems more restrictive than the insistence that the use of force be necessary in 
meeting the threat. After all, pre-emptive strikes can be necessary and proportionate, even 
though the very pre-emptiveness of the strike implies that the threat being averted was not 
“live”. Suppose A (a notoriously violent criminal) is holding B hostage. A tells B that A may well 
kill B as a ransom demand has not been met. Knowing of A’s reputation, B kills A two days later, 
when A falls asleep on guard duty, and escapes. If we assume that it was necessary (as well as 
proportionate) for B to kill A in order to escape, is anything added by the requirement that the 
threat posed by A be “imminent”? I doubt it. The imminence of a threat is simply one of those 
factors taken into account in deciding whether the use of force was necessary.’

In other jurisdictions, for example Australia, the imminence requirement is only one of many 

relevant factors to take into account in assessing whether self-defence was necessary.

. . . ’If “imminent” means “live” or “being put into eff ect”, the insistence on an imminent threat 
or attack seems more restrictive than the insistence that the use of force be necessary in 
meeting the threat. After all, pre-emptive strikes can be necessary and proportionate, even 
though the very pre-emptiveness of the strike implies that the threat being averted was not 
“live”. Suppose A (a notoriously violent criminal) is holding B hostage. A tells B that A may well 
kill B as a ransom demand has not been met. Knowing of A’s reputation, B kills A two days later, 
when A falls asleep on guard duty, and escapes. If we assume that it was necessary (as well as 
proportionate) for B to kill A in order to escape, is anything added by the requirement that the 
threat posed by A be “imminent”? I doubt it. The imminence of a threat is simply one of those 
factors taken into account in deciding whether the use of force was necessary.’
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The Law Commission would dispense with the requirement (Clause 27(1) of the Draft 

Criminal Law Bill (Law Com No 218)). Furthermore, the Law Commission Report on ‘Murder, 

Manslaughter and Infanticide’ (Law Com No 304, 2006) recommends that killing through the 

use of excessive force in self-defence should result in a conviction of second degree murder to 

which a discretionary sentence will apply (see ‘Reform’, p 505). For the immediate future, s54 

Coroners and Justice Act 2009 will permit a partial defence of loss of self-control to murders 

in relevant cases. Lack of immediacy will not matter.

Preparing for an attack

Statute law, but not common law, permits preparation (ie arming oneself) for a specifi c, 

imminent attack. However, the common law does allow use of weapons in self-defence dur-

ing confrontation. The next case illustrates the distinction between preparing for an attack 

and acting in self-defence. Under the common law, arming oneself by being in possession of 

a weapon may be unlawful until the point at which it needs to be used:

Attorney-General’s Reference (No 2 of 1983) ●  [1984] QB 456 COURT OF APPEAL

D was a shopkeeper in Toxteth, Liverpool. His shop had been attacked during a spate of 

riots which had also broken out amongst other deprived areas of English cities, such as 

Brixton, London and Bristol. Fearing further attack, D made petrol bombs which he intended 

to use as a last resort in self-defence. He was charged with an offence under s4 Explosive 

Substances Act 1883: ‘making an explosive substance in such circumstances as to give rise to 

a reasonable suspicion that he had not made it for a lawful object’. The Crown argued that 

he should have called on the police, barricaded his shop or guarded it but not with petrol 

bombs. He was acquitted. The Attorney-General referred the case to the Court of Appeal 

for opinion.

The Court of Appeal confi rmed D’s acquittal drawing a distinction between the object of D’s 

actions (self-defence) which was lawful, and the means, which were unlawful. In so doing, 

it drew a distinction between actions in self-defence and actions immediately preparatory 

to it.

‘. . . The fact that in manufacturing and storing the petrol bombs the respondent committed 
off ences under the [Explosives] Act of 1875 . . . did not necessarily involve that when he made 
them his object in doing so was not lawful. The means by which he sought to fulfi l that object 
were unlawful, but the fact that he could never without committing off ences reach the point 
where he used them in self-defence did not render his object in making them for that purpose 
unlawful. The object or purpose or end for which the petrol bombs were made was not itself 
rendered unlawful by the fact that it could not be fulfi lled except by unlawful means. . . . ’

NOTE

1.  The point of the case was quite narrow: the object for which D had made the petrol 

bombs was lawful under the 1883 Act. Therefore, D had not committed the offence 

charged. But he had committed another offence under the Explosive Substances Act of 

1875 of manufacturing and storing explosives without a licence. The implication was that 

possession was unlawful until the moment the explosives were required for use in self-

defence of an imminent attack. This is slightly confusing since the court also confi rmed 

that self-defence did not only apply to acts done spontaneously.

‘. . . The fact that in manufacturing and storing the petrol bombs the respondent committed 
off ences under the [Explosives] Act of 1875 . . . did not necessarily involve that when he made 
them his object in doing so was not lawful. The means by which he sought to fulfi l that object 
were unlawful, but the fact that he could never without committing off ences reach the point 
where he used them in self-defence did not render his object in making them for that purpose 
unlawful. The object or purpose or end for which the petrol bombs were made was not itself 
rendered unlawful by the fact that it could not be fulfi lled except by unlawful means. . . . ’
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2.  Read widely however, the decision signifi ed that the carrying or possession of offensive weap-

ons was illegal even though carried for a lawful object, eg self-defence. This was hard to recon-

cile with weapons possession offences: s1(1) Prevention of Crime Act 1953 provides a defence:

‘. . . any person who without lawful authority or reasonable excuse . . . has with him in any 

public place any offensive weapon shall be guilty of an offence.’

 AG’s Reference (No 2) of 1983 implied that under the common law, possession/preparation 

was unlawful despite the lawful objective of self-defence. By contrast, Evans v Hughes [1972] 

3 All ER 412 explained that in relation to s1(1) Prevention of Crime Act 1953, D could have a 

‘reasonable excuse’ for possessing an offensive weapon on a public highway (a metal bar) 

if there was ‘an imminent particular threat affecting the particular circumstances in which 

the weapon was carried’, ie self-defence. The defence must be proved and is objectively 

assessed: N v DPP [2011] EWHC 1807, following Evans v Hughes.

Similar defences exist in the Criminal Justice Act 1988 s139(1), prohibiting the possession in 

a public place of a bladed article, where s139(4) provides a defence of good reason or lawful 

authority.

J.C. Smith in the Criminal Law Review commentary to AG’s Reference (No 2) questioned why 

self-defence should not be available to preliminary ‘possession’ offences in the same way as 

assault offences:

‘. . . If I am being shot at by a dangerous criminal and I pick up the revolver which has been 
dropped by a wounded policeman and fi re it in self-defence, am I really guilty of an off ence 
under the Firearms Act 1968, s.1, of being in possession of fi rearms without holding a fi rearm 
certifi cate? It seems strange that the circumstances might justify me in killing my assailant 
with the revolver and yet not justify me in being in possession of it. If self-defence is justifi able, 
it surely ought to be a defence to all crimes. If it is not justifi able, it is a defence to none.’

The distinction between lawful and unlawful possession under the common law can there-

fore be so small as to be imperceptible. When it comes to the legality of carrying around, for 

example, pepper sprays, knuckle dusters, truncheons for use in case of attack, none would 

be lawful in the absence of a specifi c threat of imminent attack.

A defendant in circumstances similar to those in AG’s Reference (No 2 of 1983) may have 

a defence of duress of circumstances if his actions are the unavoidable means of escaping 

death or serious injury.

Provoked attacks

Self-defence is not available if D deliberately provokes V to hit him so as to provide D with an 

excuse to retaliate against V with greater violence. But where the aim of the provocation is not 

to provide an excuse for violence the defence remains available. It is equally available where 

D goes looking for V, to settle a dispute, for example, foreseeing that V is likely to respond 

violently, provided D does not provoke V’s attack with the intention of killing in self-defence. 

Here, V’s retaliation must be such that D is entitled to use reasonable force to defend himself. 

Three cases confi rm this point: Rashford [2006] Crim LR 547 (revenge murder), Harvey [2009] 

EWCA Crim 469 (ABH: where D bit the nose of her opponent in self-defence during a fi ght 

on being pinned to the ground), and Keane below:

‘. . . If I am being shot at by a dangerous criminal and I pick up the revolver which has been 
dropped by a wounded policeman and fi re it in self-defence, am I really guilty of an off ence 
under the Firearms Act 1968, s.1, of being in possession of fi rearms without holding a fi rearm 
certifi cate? It seems strange that the circumstances might justify me in killing my assailant 
with the revolver and yet not justify me in being in possession of it. If self-defence is justifi able, 
it surely ought to be a defence to all crimes. If it is not justifi able, it is a defence to none.’
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R v Daniel Keane ●  [2010] EWCA CRIM 2514 COURT OF APPEAL 

D, a passenger in a car, infl icted GBH (a fractured skull) on driver V in response to V’s 

assault upon him which was in retaliation for D’s original violence against a female pas-

senger in the car. This took place in a petrol garage. D pleaded self-defence. The Court 

of Appeal confi rmed that the defence is not automatically denied to one who initiates 

violence.

Hughes LJ:

‘… self-defence may arise in the case of an original aggressor but only where the violence 
off ered by the victim was so out of proportion to what the original aggressor did that in eff ect 
the roles were reversed. That statement of the law has been approved in this court in at least 
two cases and it may be more. They are Balogun [1999] EWCA Crim. 2120 and Rashford 
[2005] EWCA Crim. 3377 , albeit that in neither case was the conviction unsafe despite the 
absence of such a direction. As to its practical application, we would commend attention to 
the recent decision of this court in Harvey [2009] EWCA Crim. 469 , which judgment we shall 
append to the present judgment. We venture to suggest that practitioners will gain a good 
deal of help from Moses LJ’s treatment in Harvey of the proper approach to cases when self-
defence arises. In that case the court considered a direction given by the judge inviting the 
jury to consider whether “the tables had been turned”. It seems to us that that kind of homely 
expression, like “the roles being reversed”, can quite well encapsulate the question which 
may arise if an original aggressor claims the ability to rely on self-defence. We would com-
mend it as suitable for a great many cases, subject only to this reminder. Lord Hope’s for-
mulation of the rule makes it clear that it is not enough to bring self-defence into issue that 
a defendant who started the fi ght is at some point during the fi ght for the time being getting 
the worst of it, merely because the victim is defending himself reasonably. In that event there 
has been no disproportionate act by the victim of the kind that Lord Hope is contemplating. 
The victim has not been turned into the aggressor. The tables have not been turned in that 
particular sense. The roles have not been reversed. Thirdly, however, in the present case the 
central proposition advanced on behalf of this defendant contains a fundamental fl aw. It may 
well be true that if D provokes V to hit him, and succeeds so that V gives way to the invitation, 
V is acting unlawfully when he does so. It does not however follow that D thereby becomes 
entitled to rely on self-defence. There are many situations where two people are fi ghting and 
both are acting unlawfully, by which we mean other than in self-defence. It is true of every 
voluntary fi ght, challenge laid down and accepted. It is true of most fi ghts in which one per-
son deliberately incites and the other cheerfully responds with an unlawful use of force. We 
need to say as clearly as we may that it is not the law that if a defendant sets out to provoke 
another to punch him and succeeds, the defendant is then entitled to punch the other person. 
What that would do would be to legalise the common coin of the bully who confronts his victim 
with taunts which are deliberately designed to provide an excuse to hit him. The reason why 
it is not the law is that underlying the law of self-defence is the commonsense morality that 
what is not unlawful is force which is reasonably necessary. The force used by the bully in the 
situation postulated is not reasonably necessary. On the contrary, it has been engineered 
entirely unreasonably by the defendant.’

In order to assess whether ‘the tables have turned’, a jury will need to be satisfied that D was 
not deliberately seeking an excuse for violence but that D’s use of force was in response to 
unreasonable violence by V, despite D having provoked the V’s violence to begin with.

‘… self-defence may arise in the case of an original aggressor but only where the violence 
off ered by the victim was so out of proportion to what the original aggressor did that in eff ect 
the roles were reversed. That statement of the law has been approved in this court in at least 
two cases and it may be more. They are Balogun [1999] EWCA Crim. 2120 and Rashford 
[2005] EWCA Crim. 3377 , albeit that in neither case was the conviction unsafe despite the 
absence of such a direction. As to its practical application, we would commend attention to 
the recent decision of this court in Harvey [2009] EWCA Crim. 469 , which judgment we shall 
append to the present judgment. We venture to suggest that practitioners will gain a good 
deal of help from Moses LJ’s treatment in Harvey of the proper approach to cases when self-
defence arises. In that case the court considered a direction given by the judge inviting the 
jury to consider whether “the tables had been turned”. It seems to us that that kind of homely 
expression, like “the roles being reversed”, can quite well encapsulate the question which 
may arise if an original aggressor claims the ability to rely on self-defence. We would com-
mend it as suitable for a great many cases, subject only to this reminder. Lord Hope’s for-
mulation of the rule makes it clear that it is not enough to bring self-defence into issue that 
a defendant who started the fi ght is at some point during the fi ght for the time being getting 
the worst of it, merely because the victim is defending himself reasonably. In that event there 
has been no disproportionate act by the victim of the kind that Lord Hope is contemplating. 
The victim has not been turned into the aggressor. The tables have not been turned in that 
particular sense. The roles have not been reversed. Thirdly, however, in the present case the 
central proposition advanced on behalf of this defendant contains a fundamental fl aw. It may 
well be true that if D provokes V to hit him, and succeeds so that V gives way to the invitation, 
V is acting unlawfully when he does so. It does not however follow that D thereby becomes 
entitled to rely on self-defence. There are many situations where two people are fi ghting and 
both are acting unlawfully, by which we mean other than in self-defence. It is true of every 
voluntary fi ght, challenge laid down and accepted. It is true of most fi ghts in which one per-
son deliberately incites and the other cheerfully responds with an unlawful use of force. We 
need to say as clearly as we may that it is not the law that if a defendant sets out to provoke 
another to punch him and succeeds, the defendant is then entitled to punch the other person. 
What that would do would be to legalise the common coin of the bully who confronts his victim 
with taunts which are deliberately designed to provide an excuse to hit him. The reason why 
it is not the law is that underlying the law of self-defence is the commonsense morality that 
what is not unlawful is force which is reasonably necessary. The force used by the bully in the 
situation postulated is not reasonably necessary. On the contrary, it has been engineered 
entirely unreasonably by the defendant.’

In order to assess whether ‘the tables have turned’, a jury will need to be satisfied that D was 
not deliberately seeking an excuse for violence but that D’s use of force was in response to 
unreasonable violence by V, despite D having provoked the V’s violence to begin with.
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thinking point 9.13

D armed himself with a rice-fl ail: two pieces of wood joined by a chain sometimes used in 

martial arts. He and others went to confront someone known to be violent. He carried the 

weapon because of fear of imminent attack. Has D committed an offence and what is his 

defence?

Unknown circumstances justifying force in self-defence

What is the position where D uses force for the purposes of an arrest or in the prevention of 

crime unaware of circumstances justifying such force? In other words, where the use of force 

is actually justifi ed, does D have to know that it is or can he rely upon a mistake? A nineteenth 

century case, R v Dadson (1850) decided that it was necessary for D to actually be aware of 

the circumstances justifying the use of force. In the absence of knowledge, such force would 

be unlawful. The modern application of the Dadson principle would be in respect of police 

arrests under s24 Police and Criminal Evidence Act 1984 which are unlawful for lack of rea-

sonable suspicion of a relevant statutory ground justifying arrest, even where such a ground 

actually exists.

R v Dadson ●  (1850) 4 COX CC 358 COURT FOR CROWN CASES RESERVED

D, a police offi cer, was on duty watching a forest from which wood had been stolen. V 

emerged carrying stolen wood. D called out and V ran off whereupon D shot him in the 

leg so that he could arrest him. D was convicted of unlawfully and maliciously shooting at 

V with intent to do grievous bodily harm under s12 Offences Against the Person Act 1828. 

D’s defence had been one of justifi cation because he was shooting to arrest an escaping 

felon which it was apparently lawful to do. However, V’s offence of stealing wood was only 

a felony if he held two such previous convictions, otherwise it was only a non-arrestable 

misdemeanour. V in fact held many convictions of which D was unaware and V was therefore 

committing a felony but D did not know this to be so. The court held that D was not justi-

fi ed in shooting V and confi rmed his conviction. Knowledge was an essential element of the 

offence. It can be argued that this decision was illogical given that self-defence is a justifi ca-

tory defence and that D’s actions were objectively justifi ed.

There is no duty to retreat

There were once technical rules regarding a duty to retreat as far as possible from a threat-

ening situation before using force in self-defence. The duty to retreat was based on the 

requirement that defensive force be necessary. It no longer exists. A person has the right 

to ‘stand their ground’ but the opportunity of retreating will be considered as part of the 

question of whether the force used was necessary and reasonable. If it would be reason-

able to turn away from a fi ght, it follows that it will be unreasonable to stay and use force. 

To turn or run away from an altercation would be the most sensible thing to do in many 

cases, but it is unrealistic to expect people to act in a way that could be seen as cowardly 

and the law does not demand that they should. Such a duty would, moreover, be impos-

sible for some to comply with, such as abused women living with their violent abusers. 

To deny the defence because they had used force to repel an attack rather than left the 

matrimonial home would be discriminatory. A duty to retreat would also be incompatible 

with justifi able pre-emptive force.

thinking point 9.13

D armed himself with a rice-fl ail: two pieces of wood joined by a chain sometimes used in 

martial arts. He and others went to confront someone known to be violent. He carried the 

weapon because of fear of imminent attack. Has D committed an offence and what is his 

defence?
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Consequently, it has been held that failure to avoid places where D knows he will be met by 

an attack will not preclude reliance on the defence:

R v Field ●  [1972] CRIM LR 435 COURT OF APPEAL

D appealed against a conviction of manslaughter for having fatally stabbed a victim who was 

part of a group intent on attacking D. D had been told that V and three others were searching 

for him and were approaching. He decided to remain outdoors. A fi ght ensued in which the 

fatal stabbing occurred. It was held that it was not the law that a man could be driven off the 

streets and compelled not to go to a place where he might lawfully be because he had reason 

to believe he would be met by people intending to attack him. D’s conduct was relevant to 

the question of whether it was reasonable for him to use force. The appeal was allowed.

Neither is there a requirement that D must demonstrate an unwillingness or reluctance to 

fi ght before the use of force is regarded as lawful:

R v Bird  ●  [1985] 1 WLR 816 COURT OF APPEAL

D appealed against conviction of unlawful wounding contrary to s20 Offences Against the 

Person Act 1861. She had slashed V in the face with a glass after he had punched her at her 

seventeenth birthday party. The glass broke and V lost an eye. She pleaded self-defence. The 

judge had directed the jury that although there was no duty to retreat, it was necessary that a 

person should demonstrate that she did not wish to fi ght at all. This was rejected by the Court 

of Appeal. A demonstration of unwillingness to fi ght is not obligatory but can be evidence 

that subsequent force is being used in self-defence as opposed to a revengeful retaliation.

The threat of force need not be unlawful

In some situations the feared attack may not be criminal yet self-defence will be justifi able:

Where the aggressor is under 10 years old (the age of criminal responsibility is 10—see • 

Chapter 8, ‘Infancy’, p 427);

Where the aggressor is legally insane or suffering from automatism. Recall the case of the • 

conjoined twins (Re A [2000] 4 All ER 961—see ‘Threat to life of conjoined twin: ‘calcu-

lated murder’ can be justifi ed by necessity’, p 471). Ward LJ held that Jodie was entitled to 

defend herself from Mary’s innocent ‘attack’.

None of the above threats will be criminal because none of the threateners are legally capable 

of committing a crime. Yet, there is no doubt that a defendant would be justifi ed in taking 

self-defensive action to ward off a threat of harm emanating from a morally or legally inno-

cent source.

Prevention of crime and defence of property: The threat 
must be criminal

Recall the case of Jones & Milling [2004] EWCA Crim 1981 where the Ds sought to invoke 

necessity and prevention of crime to charges of criminal damage at an RAF/US airbase (see 

‘Innocent deaths in the Iraq War’, p 477). The defences were rejected on the basis that the harm 

to be avoided needed to arise from a criminal act under domestic law. The ‘crime of aggression,’ 

although existing in international law, had not been incorporated into English jurisdiction.

In rare circumstances, prevention of crime may be used to defend an assault on an inno-

cent person to prevent another from committing an imminent crime. An example would 
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be where a police offi cer pushes a person out of the way to get at a man about to shoot a 

gun or detonate a bomb. Another would be where car keys are snatched from someone’s 

hand to prevent him from giving them to a driver who was drunk (Hitchens [2011] EWCA 

Crim 1626).

The need for a crime is also refl ected in the law of ‘defence of property’ where the threat 

must also be unlawful before force will be justifi ed. The Divisional Court held in DPP v Bayer 

[2003] EWHC Admin 2567 that defence of property was unavailable to protestors who had 

disrupted the lawful planting of GM seeds on farmland by attaching themselves to tractors. 

The Ds feared a threat to neighbouring property from airborne seeds. Their offence was one 

of aggravated trespass under s68(1) Criminal Justice and Public Order Act 1994. The court 

held that the defence would fail since it was a prerequisite that there be an unlawful trespass 

or other threat to property. GM seed-planting was not against the law.

It was once thought that it would be reasonable to kill to prevent dispossession of one’s home 

(Hussey (1924) 18 Cr App R 160, CCA). Unlawful entry into another’s property will constitute 

both civil and criminal offences (ie criminal damage). Now that civil remedies are available 

to householders against unlawful occupiers, a killing in such circumstances would be exces-

sive. However, reasonable force may be used to defend property from damage provided the 

threat is criminal.

In Burns [2010] EWHC 1604 D appealed to the High Court against conviction of assault 

occasioning actual bodily harm on a prostitute (V) who had agreed to sex for £50. D invited 

V into his car and drove to a quiet place but then changed his mind and asked her to leave. 

She refused whereupon D ejected her by pulling her out by the armpits causing scratches 

and grazing. His defence of ‘self-help’ or ‘lawful force’ to eject a trespasser on his land, a 

seventeenth century defence, was rejected. The High Court held that he had not acted in 

self-defence of himself or his property. All he had to do was to return V to the starting spot. 

She was not a trespasser and force was unnecessary.

Lord Judge, LCJ:

‘The question in this appeal is whether the violence to which the complainant was subjected 
was unlawful. The appellant did not act in self-defence nor in defence of anyone else, nor to 
prevent a crime, nor in defence of his property from the threat or risk of damage, nor indeed 
for any of the purposes envisaged either by the Criminal Law Act 1967 or the Criminal Damage 
Act 1971 or well-established common law defences to allegations of violence which would 
otherwise be criminal, such as participation in sports like rugby which involve an element of 
violence. Even as a matter of legal theory we doubt the validity of the analogy between the 
appellant seeking to remove the complainant from his car and the rights of the house or land-
owner to remove a trespasser from his property. If anything, the appellant’s activities could 
be said to amount to self-help, that is action to recover exclusive possession and occupation 
of his car, a concept sometimes described as recaption of property…. Recognising that to 
be lawful the use of force must always be reasonable in the circumstances, we accept that it 
might be open to the owner of a vehicle, in the last resort and when all reasonably practicable 
alternatives have failed, forcibly to remove an individual who has entered into his vehicle 
without permission and refuses to leave it. However, where that individual entered the car 
as a passenger, in eff ect at the invitation of the car owner, on the basis that they mutually 
understood that when their dealings were completed she would be driven back in the car from 
whence she had come, the use of force to remove her at the appellant’s unilateral whim, was 
unlawful.’

‘The question in this appeal is whether the violence to which the complainant was subjected 
was unlawful. The appellant did not act in self-defence nor in defence of anyone else, nor to 
prevent a crime, nor in defence of his property from the threat or risk of damage, nor indeed 
for any of the purposes envisaged either by the Criminal Law Act 1967 or the Criminal Damage 
Act 1971 or well-established common law defences to allegations of violence which would 
otherwise be criminal, such as participation in sports like rugby which involve an element of 
violence. Even as a matter of legal theory we doubt the validity of the analogy between the 
appellant seeking to remove the complainant from his car and the rights of the house or land-
owner to remove a trespasser from his property. If anything, the appellant’s activities could 
be said to amount to self-help, that is action to recover exclusive possession and occupation 
of his car, a concept sometimes described as recaption of property…. Recognising that to 
be lawful the use of force must always be reasonable in the circumstances, we accept that it 
might be open to the owner of a vehicle, in the last resort and when all reasonably practicable 
alternatives have failed, forcibly to remove an individual who has entered into his vehicle 
without permission and refuses to leave it. However, where that individual entered the car 
as a passenger, in eff ect at the invitation of the car owner, on the basis that they mutually 
understood that when their dealings were completed she would be driven back in the car from 
whence she had come, the use of force to remove her at the appellant’s unilateral whim, was 
unlawful.’
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thinking point 9.14

D wished to protect the habitat of Great Crested Newts occupying a site for which 

planning permission had been granted. V was legitimately using a mechanical digger 

on the site. D struck the digger with a stake. V chased D who struck V on the arm with 

the stake. D was charged with assault. Can D plead prevention of crime or defence of 

property?

9.3.3  The Degree of Force must be Reasonable

Reasonable force must be proportionate: an objective test

A reasonable degree of force in self-defence will be commensurate with the degree of danger 

created by the attack. The question of whether the force is reasonable is determined objec-

tively according to all the circumstances of the threat. It is a matter for the jury. The law does 

not expressly require ‘proportionate’ force but the degree of force must be capable of being 

seen as only so much as is necessary to repel an attack. Reasonableness is a diffi cult ques-

tion. It involves balancing the interests of the parties: the nature of the threat, the physical 

capacities of the parties, age, sex, the urgency or opportunity for refl ection and the state of 

mind of the defendant.

There can be a fi ne line between reasonable and excessive force. The law does not demand 

precision:

Palmer v The Queen ●  [1971] AC 814 PRIVY COUNCIL

Lord Morris:

‘If there has been an attack so that defence is reasonably necessary it will be recognized 
that a person defending himself cannot weigh to a nicety the exact measure of his necessary 
defensive action. If a jury thought that in a moment of unexpected anguish a person attacked 
had only done what he honestly and instinctively thought was necessary that would be most 
potent evidence that only reasonable defensive action had been taken. A jury will be told that 
the defence of self-defence, where the evidence makes its raising possible, will only fail if the 
prosecution show beyond doubt that what the accused did was not by way of self-defence. But 
their Lordships consider that if the prosecution have shown that what was done was not done 
in self-defence then that issue is eliminated from the case. If the jury consider that an accused 
acted in self-defence or if the jury are in doubt as to this then they will acquit. The defence of 
self-defence either succeeds so as to result in an acquittal or it is disproved in which case as a 
defence it is rejected. . . . ’

There is no separate test in relation to the degree of force. Reasonableness is determined 

by asking whether force was reasonably necessary in all the circumstances (objective) as D 

believed them to be (subjective).

As a rule, ‘reasonableness’ implies that killing in self-defence will only be justifi ed where life 

is being threatened and that it will only be justifi able to seriously injure where serious injuries 

are threatened. If one is acting in defence of property, it will rarely be reasonable to kill or 

seriously injure. There is some old authority for saying that it might be reasonable to kill if a 

trespasser is forcibly attempting to dispossess an owner of his property but this is unlikely 
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planning permission had been granted. V was legitimately using a mechanical digger 

on the site. D struck the digger with a stake. V chased D who struck V on the arm with 

the stake. D was charged with assault. Can D plead prevention of crime or defence of 

property?

‘If there has been an attack so that defence is reasonably necessary it will be recognized 
that a person defending himself cannot weigh to a nicety the exact measure of his necessary 
defensive action. If a jury thought that in a moment of unexpected anguish a person attacked 
had only done what he honestly and instinctively thought was necessary that would be most 
potent evidence that only reasonable defensive action had been taken. A jury will be told that 
the defence of self-defence, where the evidence makes its raising possible, will only fail if the 
prosecution show beyond doubt that what the accused did was not by way of self-defence. But 
their Lordships consider that if the prosecution have shown that what was done was not done 
in self-defence then that issue is eliminated from the case. If the jury consider that an accused 
acted in self-defence or if the jury are in doubt as to this then they will acquit. The defence of 
self-defence either succeeds so as to result in an acquittal or it is disproved in which case as a 
defence it is rejected. . . . ’
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to apply today. ‘Reasonable’ force is not exact but is intended to prevent gross violations of 

another’s safety for the sake of protecting some minor harm. Section 76(6) Criminal Justice 

and Immigration Act 2008 confi rms that excessive or disproportionate force is not ‘reason-

able.’ D is not expected to ‘weigh to a nicety the exact measure of any necessary action’ and 

evidence of honest and instinctive self-defence or prevention of crime will be strong evidence 

that only reasonable force was taken (s76(7)).

Excessive force which is the result of an honest mistake can be 
used in mitigation of sentence for all crimes apart from murder

Self-defence is all or nothing. It will either succeed, in which case an acquittal will follow, or it 

fails, and D will be convicted. If it fails, it is not possible to substitute a lesser offence. D will be 

convicted and sentenced for the offence charged, ie: where reasonable force is justifi ed but 

the degree of force is unreasonable on the facts as D honestly believed them to be (Martin 

(Anthony) [2002] 1 Cr App R 323). Excessive force will usually be evidence that the killing was 

retaliatory and not in self-defence.

But where excessive force is the result of an honest mistake, the circumstances can be used to 

mitigate the severity of the sentence. An example would be the case of Hussain & Anr [2010]

EWCA Crim 94 mentioned in the introduction to self-defence.

Murder and lethal force in self-defence: an ‘all or nothing’ defence

It is not possible, however, to mitigate the mandatory life sentence where excessive force 

results in a charge of murder, however deserving the circumstances. Sentences can be miti-

gated for all offences other than those for which there is a mandatory penalty. This means 

that murder cannot be reduced to manslaughter. Were this possible, the court would have 

discretion in sentencing, but there is no specifi c defence of ‘excessive force’ in English law. 

This point was argued before the House of Lords in two cases concerning murders in Northern 

Ireland but was rejected:

AG for Northern Ireland’s Reference (No 1 of 1975) ●  [1976] 2 ALL ER 937 
HOUSE OF LORDS

A British soldier (D) serving in Northern Ireland had been charged with the murder of a young 

man (V). During a foot-patrol V had been ordered to halt but he had run off. D, mistakenly 

Due to revenge

Conviction

No mitigation

Due to honest mistake

Conviction

Sentence can be mitigated
for all offences apart from murder

Excessive force
Diagram 9.1
Excessive force in 
self-defence
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believing V to be a member of the IRA, shot and killed him. D was acquitted of the crime but 

the Attorney-General for Northern Ireland referred the case to the Court of Criminal Appeal 

for Northern Ireland. The Court of Criminal Appeal gave an opinion and referred the matter 

to the House of Lords.

Lord Diplock:

‘If a plea of self-defence is put forward in answer to a charge of murder and fails because exces-
sive force was used though some force was justifi able, as the law now stands the accused can-
not be convicted of manslaughter. It may be that a strong case can be made for an alteration 
of the law to enable a verdict of manslaughter to be returned where the use of some force was 
justifi able but that is a matter for legislation not for judicial decision.’

Subsequent Law Commission reports recommended that a person who, in public or pri-

vate defence, uses force which is excessive in the circumstances as he believed them to be 

should be guilty not of murder but of manslaughter provided his belief was honest. This was 

confi rmed by the Report of the Select Committee of the House of Lords on Murder and Life 

Imprisonment (HL Paper 78–1, session 1988–89, para 83). The arguments were rejected by 

the House of Lords in the next case:

R v Clegg ●  [1995] 1 ALL ER 334 HOUSE OF LORDS

Private Clegg (D) was on road patrol at night with other members of his unit in Northern 

Ireland in 1990. Another member of the patrol stopped a stolen car at a checkpoint some 

distance down the road. The car then accelerated away with its headlights full on in the 

centre of the road towards D and three other members of the patrol. D and his colleagues 

opened fi re. D fi red four shots, three as it approached and a fourth after the car had passed. 

The driver and a rear passenger were killed. The passenger was found to have been killed 

from the back. Scientifi c evidence showed that the fourth shot was fi red when the car was 

already over 50 feet along the road.

D was put on trial for murder. His defence was self-defence and defence of another soldier, 

Private Aindow, threatened by the attack. The judge found that whilst the fi rst three shots had 

been fi red in self-defence, the danger had passed by the time of the fourth shot. D was con-

victed of murder. His conviction was confi rmed by the Court of Appeal of Northern Ireland but 

the court observed that D had not killed the passenger from evil motive but because he had 

over-reacted to a sudden confrontation in the course of duty and that a verdict of manslaugh-

ter would have more clearly refl ected the offence. The certifi ed question for the House of 

Lords was whether a soldier on duty, who kills a person with the requisite intention for murder, 

but who would be entitled to rely on self-defence but for the use of excessive force, is guilty of 

murder or manslaughter. The House considered whether there was any difference between:

self-defence or force used in the prevention of crime or in effecting or assisting a lawful • 

arrest;

the position of a soldier or police offi cer acting in the course of duty and that of an ordinary • 

citizen.

A positive answer to the questions would have required a change in the law.

Lord Lloyd, affi rming Palmer, observed that self-defence either succeeds so as to result in 

acquittal or it fails. There is no halfway house and it is an all or nothing defence. He rejected 

the argument that there was a distinction between the use of excessive force in self-defence 

‘If a plea of self-defence is put forward in answer to a charge of murder and fails because exces-
sive force was used though some force was justifi able, as the law now stands the accused can-
not be convicted of manslaughter. It may be that a strong case can be made for an alteration 
of the law to enable a verdict of manslaughter to be returned where the use of some force was 
justifi able but that is a matter for legislation not for judicial decision.’



500

C
h

ap
te

r 
9 

G
en

er
al

 D
ef

en
ce

s
and excessive force in the prevention of crime or arrest. The defences frequently overlap and 

one is not less culpable than the other.

Lord Lloyd did not consider soldiers or police offi cers to be in a different category from ordi-

nary members of the public:

‘The special position of a soldier in Northern Ireland is refl ected in Lord Diplock’s speech in 
the same case [AG for Northern Ireland’s Reference (No. 1 of 1975) [1976] 2 All ER 937] . . . In 
most cases of a person acting in self-defence, or a police offi  cer arresting an off ender, there 
is a choice as to the degree of force to be used, even if it is a choice which is to be exercised on 
the spur of the moment, without time for measured refl ection. But in the case of a soldier in 
Northern Ireland, in the circumstances in which Pte Clegg found himself, there is no scope for 
graduated force. The only choice lay between fi ring a high-velocity rifl e which, if aimed accu-
rately, was almost certain to kill or injure, and doing nothing at all.

It should be noticed that the point at issue here is not whether Pte Clegg was entitled to be 
acquitted altogether, on the ground that he was acting in obedience to superior orders. There is 
no such general defence known to English law, nor was any such defence raised at the trial . . . 
The point is rather whether the off ence in such a case should, because of the strong mitigating 
circumstances, be regarded as manslaughter rather than murder. But so to hold would . . . be 
to make entirely new law. I regret that under existing law, on the facts found by the trial judge, 
he had no alternative but to convict of murder . . .

Should the law be changed?

I am not averse to judges developing law, or indeed making new law, when they can see their 
way clearly, even where questions of social policy are involved . . . But in the present case I am 
in no doubt that your Lordships should abstain from law-making. The reduction of what would 
otherwise be murder to manslaughter in a particular class of case seems to me essentially 
a matter for decision by the legislature, and not by the House in its judicial capacity. For the 
point in issue is, in truth, part of the wider issue whether the mandatory life sentence for mur-
der should still be maintained. That wider issue can only be decided by Parliament. I would say 
the same for the point at issue in this case. Accordingly I would answer the certifi ed question 
of law as follows. On the facts stated, and assuming no other defence is available, the soldier 
or police offi  cer will be guilty of murder, and not manslaughter. It follows that the appeal must 
be dismissed.’

The House held that police offi cers and soldiers are subject to the same law as ordinary people. 

But is there an argument for saying that there should be greater restrictions on the use of force 

by armed offi cers than ordinary citizens given that specialist use of a fi rearm is more likely to 

result in at least serious injury and probably death? (See ‘Lethal force and the ECHR’, below.)

It was clear from evidence at the trial in Clegg that the fatal shot against the passenger could 

not have been fi red in self-defence, even on the basis of a mistake.

Private Clegg was freed on licence after serving four years of a life sentence on 3 July 1995. 

There had been a public and political outcry against the sentence and an immediate campaign 

began to secure his release. The Home Secretary, Michael Howard, announced a review of 

the law the following week but, a year later, no change was recommended in the absence of 

a more fundamental review of the life sentence for murder.

In Australia between 1957 and 1987, a manslaughter conviction was available as an alterna-

tive to murder in the case of honest mistake. As the defence of ‘excessive defence’, it operated 

where D was under an honest but unreasonable mistake as to the degree of force. The rationale 

‘The special position of a soldier in Northern Ireland is refl ected in Lord Diplock’s speech in 
the same case [AG for Northern Ireland’s Reference (No. 1 of 1975) [1976] 2 All ER 937] . . . In 
most cases of a person acting in self-defence, or a police offi  cer arresting an off ender, there 
is a choice as to the degree of force to be used, even if it is a choice which is to be exercised on 
the spur of the moment, without time for measured refl ection. But in the case of a soldier in 
Northern Ireland, in the circumstances in which Pte Clegg found himself, there is no scope for 
graduated force. The only choice lay between fi ring a high-velocity rifl e which, if aimed accu-
rately, was almost certain to kill or injure, and doing nothing at all.

It should be noticed that the point at issue here is not whether Pte Clegg was entitled to be 
acquitted altogether, on the ground that he was acting in obedience to superior orders. There is 
no such general defence known to English law, nor was any such defence raised at the trial . . . 
The point is rather whether the off ence in such a case should, because of the strong mitigating 
circumstances, be regarded as manslaughter rather than murder. But so to hold would . . . be 
to make entirely new law. I regret that under existing law, on the facts found by the trial judge, 
he had no alternative but to convict of murder . . .

Should the law be changed?

I am not averse to judges developing law, or indeed making new law, when they can see their 
way clearly, even where questions of social policy are involved . . . But in the present case I am 
in no doubt that your Lordships should abstain from law-making. The reduction of what would 
otherwise be murder to manslaughter in a particular class of case seems to me essentially 
a matter for decision by the legislature, and not by the House in its judicial capacity. For the 
point in issue is, in truth, part of the wider issue whether the mandatory life sentence for mur-
der should still be maintained. That wider issue can only be decided by Parliament. I would say 
the same for the point at issue in this case. Accordingly I would answer the certifi ed question 
of law as follows. On the facts stated, and assuming no other defence is available, the soldier 
or police offi  cer will be guilty of murder, and not manslaughter. It follows that the appeal must 
be dismissed.’
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of the defence was that unless juries had a choice between convicting of murder or manslaugh-

ter, they might unreasonably acquit altogether or the case may never be prosecuted.

The Law Commission’s Draft Criminal Code supports this view:

‘A person . . . is not guilty of murder [but is guilty of manslaughter] if, at any time of his act, 
he believes the use of the force which causes death to be necessary and reasonable to [pro-
tect property from unlawful appropriation, destruction or damage], but the force exceeds that 
which is necessary and reasonable in the circumstances which exist or (where there is a dif-
ference) in those which he believes to exist.’

The law in Australia reverted to the English position in 1987 because it was too diffi cult for 

juries to understand. The recent Law Commission report on ‘Murder, Manslaughter and 

Infanticide’ (Law Com No 304, 2006) retracts the Code’s proposal and recommends that kill-

ing through the use of excessive force in self-defence should result in a conviction of second 

degree murder to which a discretionary sentence will apply. The change is in reality only one 

of labelling, but murder signifi es greater moral censure than manslaughter. You should recall 

that force used in fear of serious violence resulting in murder will now give rise to the partial 

defence of loss of control under s55(3) Coroners and Justice Act 2009 even though the fatal 

force was excessive and not immediate. The resulting conviction of voluntary manslaughter 

will allow discretion in sentencing. However, the objective test may prohibit people with 

mental characteristics from using the defence.

thinking point 9.15

V entered a public house, the worse for drink, and demanded to be served. D, the 

publican, told him to leave. V refused. D bundled V out of the bar by pinning his arms to 

his side from behind and pushing him violently towards the door. V fell backwards down 

a fl ight of fi ve steps, struck his head and received injuries from which he later died. D was 

charged with manslaughter and raised self-defence. Which of the following statements 

correctly represent the law:

a. The use of force in self-defence is subjectively assessed.

b. D can make an unreasonable but honest mistake that he is under attack.

c. D can use an unreasonable amount of force on the facts as he honestly believes them 

to be.

d. The use of force is assessed in an objective sense as to whether or not force is reason-

ably necessary in the circumstances as D honestly believed them to be.

The fact that excessive force is used against a burglar (a trespasser) in self-defence may entitle 

the burglar to successfully claim damages for his injuries against the defendant occupier. This 

was confi rmed by the Court of Appeal in Revill v Newberry [1996] QB 567 which held that 

occupiers owe a duty towards trespassers. Brendon Fearon also began civil proceedings against 

Tony Martin for damages in respect of his injuries, to which Tony Martin counter-claimed in 

respect of damages for the break-in. The case settled in 2003 without going to court.

9.3.4  Lethal Force and the ECHR

If D intentionally kills an innocent victim, mistaking the victim for a terrorist posing a threat 

of deadly force, D will be innocent of murder provided the mistake was honest and the 

‘A person . . . is not guilty of murder [but is guilty of manslaughter] if, at any time of his act, f
he believes the use of the force which causes death to be necessary and reasonable to [pro-
tect property from unlawful appropriation, destruction or damage], but the force exceeds that 
which is necessary and reasonable in the circumstances which exist or (where there is a dif-
ference) in those which he believes to exist.’

thinking point 9.15

V entered a public house, the worse for drink, and demanded to be served. D, the 

publican, told him to leave. V refused. D bundled V out of the bar by pinning his arms to 

his side from behind and pushing him violently towards the door. V fell backwards down

a fl ight of fi ve steps, struck his head and received injuries from which he later died. D was

charged with manslaughter and raised self-defence. Which of the following statements 

correctly represent the law:

a. The use of force in self-defence is subjectively assessed.

b. D can make an unreasonable but honest mistake that he is under attack.

c. D can use an unreasonable amount of force on the facts as he honestly believes them 

to be.

d. The use of force is assessed in an objective sense as to whether or not force is reason-

ably necessary in the circumstances as D honestly believed them to be.
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lethal force was reasonable in the circumstances as D believed them to be. If D is a police 

offi cer or a member of the armed forces, it is unlikely that he would be prosecuted unless 

the force was clearly excessive. Based on a semi-subjective interpretation of reasonable-

ness, domestic law potentially confl icts with the higher standards of Article 2 of the ECHR 

which states:

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intention-
ally save in the execution of a sentence of a court following his conviction of a crime for which 
this penalty is provided by law.

However, there are exceptions to the right to life:

2. Deprivation of life shall not be regarded as infl icted in contravention of this Article when it 
results from the use of force which is no more than absolutely necessary:

(a)  in the defence of any person from unlawful violence;

(b)  in order to eff ect a lawful arrest or to prevent the escape of a person lawfully detained;

(c)  in action lawfully taken for the purpose of quelling a riot or insurrection.

(Emphasis added)

The requirement in Article 2 of no more force than is absolutely necessary sets a stricter 

and higher standard than the reasonable force or honest mistake permitted by Gladstone 

Williams and domestic law. The potential confl ict between domestic law and Article 2 arises 

not only when lethal force is used by the state against citizens to prevent crime, effect arrest 

or in self-defence but also when lethal force is used in private killings by one individual in 

mistaken self-defence against another.

In both cases, the argument is the same: that the state, in allowing the use of reasonable 

force, or an honest mistake in the necessity/degree of force, fails to offer suffi cient protection 

to its citizens from the use of necessary force as is required under the ECHR. To that extent, 

domestic law is incompatible as required by s3 Human Rights Act 1998.

Honest belief v good reason

The UK was held to be in breach of Article 2 in the following case:

McCann et al v United Kingdom ●  (1996) 21 EHRR 97 EUROPEAN COURT OF HUMAN RIGHTS

Three members of the IRA were shot and killed in Gibraltar by SAS soldiers in the mistaken 

belief that they had planted a car bomb and were going to detonate it by remote control 

from a device concealed on their person. The intelligence information of a planned terrorist 

attack by an IRA active service unit, on the basis of which the SAS had been sent to assist 

the authorities in Gibraltar, had been mistaken. An inquest in Gibraltar returned a verdict of 

lawful killing and no prosecution was brought. An application was made to the ECtHR by the 

families of the deceased.

The government submitted that the deprivations of life were justifi ed under Article 2(2)(a) as 

resulting from the use of force which was no more than absolutely necessary in defence of 

unlawful violence. The applicants submitted that the planning and execution of the operation 

was not in accordance with Article 2 and therefore the deaths were not absolutely necessary.

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intention-
ally save in the execution of a sentence of a court following his conviction of a crime for which 
this penalty is provided by law.

2. Deprivation of life shall not be regarded as infl icted in contravention of this Article when it 
results from the use of force which is no more than absolutely necessary:

(a)  in the defence of any person from unlawful violence;

(b)  in order to eff ect a lawful arrest or to prevent the escape of a person lawfully detained;

(c)  in action lawfully taken for the purpose of quelling a riot or insurrection.

(Emphasis added)
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Held:

‘. . . All four soldiers admitted that they shot to kill. They considered that it was necessary to 
continue to fi re at the suspects until they were rendered physically incapable of detonating a 
device. According to the pathologists’ evidence Ms Farrell was hit by eight bullets, Mr McCann 
by fi ve and Mr Savage by sixteen . . . .

It [the Court] considers that the use of force by agents of the State in pursuit of one of the aims 
delineated in paragraph 2 of Article 2 of the Convention may be justifi ed under this provision 
where it is based on an honest belief which is perceived, for good reasons, to be valid at the 
time but which subsequently turns out to be mistaken. To hold otherwise would be to impose an 
unrealistic burden on the State and its law enforcement personnel in the execution of their duty, 
perhaps to the detriment of their lives and those of others.

It follows that, having regard to the dilemma confronting the authorities in the circumstances 
of the case, the actions of the soldiers do not, in themselves give rise to a violation of this provi-
sion . . . .’

However, the Court stated that in protecting life under Article 2, the state must plan any law 

enforcement operation so as to minimise recourse to lethal force.

‘In sum, having regard to the decision not to prevent the suspects from travelling into 
Gibraltar, to the failure of the authorities to make suffi  cient allowances for the possibility 
that their intelligence assessments might, in some respects at least, be erroneous and to the 
automatic recourse to lethal force when the soldiers opened fi re, the Court is not persuaded 
that the killing of the three terrorists constituted the use of force which was no more than 
absolutely necessary in defence of persons from unlawful violence within the meaning of 
Article 2(2)(a) of the Convention. Accordingly, it fi nds that there has been a breach of Article 
2 of the Convention.’

NOTE

The UK government was in violation of Article 2 because the immediate reaction of the sol-

diers in shooting the suspects dead lacked the necessary degree of caution to be reasonably 

expected. The decision was by majority: 10 votes to 9.

Fiona Leverick in ‘English Self-defence Law and Article 2’ [2002] Crim LR 357 claims that these 

decisions render English law incompatible:

‘. . . in allowing the unreasonably mistaken defendant to escape punishment . . . English law 
fails to respect the right to life of the person who, through no fault of their own, is mistaken for 
an attacker. An examination of relevant case law leads to the conclusion that the substance of 
English law does indeed contravene Article 2 . . . ’

J.C. Smith in ‘The Use of Force in Public or Private Defence and Article 2’ [2002] Crim LR 958, 

did not agree. He argued that the matter was settled by Re A (children) (conjoined twins)

[2000] 4 All ER 961 (see ‘Threat to life of conjoined twin: ‘calculated murder’ can be justifi ed 

by necessity’, p 471). Article 2 proscribes only intentional killings done with the purpose of 

killing. The doctors in Re A killed intentionally but did not act with the purpose of killing, their 

‘. . . All four soldiers admitted that they shot to kill. They considered that it was necessary to 
continue to fi re at the suspects until they were rendered physically incapable of detonating a 
device. According to the pathologists’ evidence Ms Farrell was hit by eight bullets, Mr McCann 
by fi ve and Mr Savage by sixteen . . . .

It [the Court] considers that the use of force by agents of the State in pursuit of one of the aims 
delineated in paragraph 2 of Article 2 of the Convention may be justifi ed under this provision 
where it is based on an honest belief which is perceived, for good reasons, to be valid at the 
time but which subsequently turns out to be mistaken. To hold otherwise would be to impose an 
unrealistic burden on the State and its law enforcement personnel in the execution of their duty, 
perhaps to the detriment of their lives and those of others.

It follows that, having regard to the dilemma confronting the authorities in the circumstances 
of the case, the actions of the soldiers do not, in themselves give rise to a violation of this provi-
sion . . . .’

‘In sum, having regard to the decision not to prevent the suspects from travelling into 
Gibraltar, to the failure of the authorities to make suffi  cient allowances for the possibility 
that their intelligence assessments might, in some respects at least, be erroneous and to the 
automatic recourse to lethal force when the soldiers opened fi re, the Court is not persuaded 
that the killing of the three terrorists constituted the use of force which was no more than 
absolutely necessary in defence of persons from unlawful violence within the meaning of 
Article 2(2)(a) of the Convention. Accordingly, it fi nds that there has been a breach of Article 
2 of the Convention.’

‘. . . in allowing the unreasonably mistaken defendant to escape punishment . . . English law 
fails to respect the right to life of the person who, through no fault of their own, is mistaken for 
an attacker. An examination of relevant case law leads to the conclusion that the substance of 
English law does indeed contravene Article 2 . . . ’
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purpose was to save Jodie’s life. All three judges in Re A were of the opinion that ‘intention-

ally’ in Article 2 means ‘with the purpose of’. Therefore, the doctors intentionally killed for 

the purposes of the English law of murder but not within the meaning of Article 2.

J.C. Smith stated that no court has ever considered in a case of mistaken excessive force the 

possibility of convicting of gross negligence where the negligence was so great as to amount 

to manslaughter.

The potential incompatibility between self-defence and Article 2 is not an abstract point 

given that there have been more than 50 fatal shootings of civilians by armed police in 

England and Wales since 1985. Two of the latest concerned the shooting of the barrister, 

Mark Saunders in May 2009 and Mark Duggan on 4 August 2011, whose death sparked the 

riots in Hackney, London the following week.

The only prosecution has been against the Commissioner for the Metropolitan Police for 

breaches of health and safety legislation in respect of the shooting of Jean Charles De 

Menezes at Stockwell underground station, London on 22 July 2005. Section 76 Criminal 

Justice and Immigration Act 1976 can be criticised as being in potential contravention of 

Article 2 ECHR by not requiring reasonable grounds for D’s mistaken belief and for draw-

ing no distinction between self-defence by ordinary people and the use of lethal force 

by agents of the state. However, the civil division of the Court of Appeal held in R (on 

the application of Bennett) v HM Coroner for Inner South London [2007] EWCA Civ 617 

that if any offi cer reasonably decides to use lethal force, it will inevitably be because it is 

absolutely necessary to do so. The two tests as applied in McCann are indistinguishable. 

The case concerned the killing of Harry Stanley, shot six times by a police offi cer. He had 

been told by a witness that the deceased was Irish and carrying a gun. Harry Stanley was 

Scottish and carrying a table leg. The Court of Appeal confi rmed the High Court’s refusal 

to overturn the coroner’s decision at the inquest not to leave a verdict of unlawful killing 

to the jury.

The statistics on innocent fatalities are lower in the UK than elsewhere and the number of 

deaths is small compared to the number of armed operations. 

Self-defence is a complete justifi catory defence to all crimes. The use of force will be 

regarded as lawful where it is used to repel, resist or ward off an attack or immediate 

threat. The force must be necessary and reasonable on the facts and circumstances as D 

believes them to be, regardless of whether the belief is the result of a mistake or not. Any 

mistake must be honest but need not be reasonable. Excessive force which is unreasonable 

on the facts as D believed them to be will defeat the defence but may be the subject of 

mitigation. However, murder cannot be mitigated to manslaughter. So far as lethal force 

in self-defence is concerned, there is a potential confl ict between domestic law and Article 

2 ECHR. ‘Reasonable’ force is less exacting than the Article 2 requirement of ‘absolute 

necessity’.

NB: There is an overlap between self-defence and duress of circumstances. In the latter case, 

D may commit an offence in response to a circumstantial threat as the only way of avoid-

ing death or serious violence to himself or another. D may also be acting in self-defence or 

defence of another. The duress limitations in respect of murder/attempted murder do not 

apply to self-defence.

Self-defence is a complete justifi catory defence to all crimes. The use of force will be

regarded as lawful where it is used to repel, resist or ward off an attack or immediate

threat. The force must be necessary and reasonable on the facts and circumstances as D

believes them to be, regardless of whether the belief is the result of a mistake or not. Any 

mistake must be honest but need not be reasonable. Excessive force which is unreasonable

on the facts as D believed them to be will defeat the defence but may be the subject of 

mitigation. However, murder cannot be mitigated to manslaughter. So far as lethal force

in self-defence is concerned, there is a potential confl ict between domestic law and Article

2 ECHR. ‘Reasonable’ force is less exacting than the Article 2 requirement of ‘absolute

necessity’.

NB: There is an overlap between self-defence and duress of circumstances. In the latter case,

D may commit an offence in response to a circumstantial threat as the only way of avoid-

ing death or serious violence to himself or another. D may also be acting in self-defence or 

defence of another. The duress limitations in respect of murder/attempted murder do not 

apply to self-defence.

section
summary



505

Public and Private D
efence

9.3.5 Reform

Clause 27 of the Draft Criminal Law Bill (Law Com. No. 218) provides as follows:

(1) The use of force by a person for any of the following purposes, if only such as is reasonable 
in the circumstances as he believes them to be, does not constitute an off ence –

(a)  to protect himself or another from injury, assault or detention caused by a criminal 
act;

(b)  to protect himself or (with the authority of that other) another from trespass to the 
person;

(c)  to protect his property from appropriation, destruction or damage caused by a crimi-
nal act or from trespass or infringement;

(d)  to protect property belonging to another from appropriation, destruction or damage 
caused by a criminal act or (with the authority of the other) from trespass or infringe-
ment; or

(e)  to prevent crime of a breach of the peace.
(2)  The expressions ‘use of force’ and ‘property’ in subsection (1) are defi ned and extended 

by ss 29 and 30 respectively.

(3)  For the purposes of this section an act involves a ‘crime’ or is ‘criminal’ although the per-
son committing it, if charged with an off ence in respect of it, would be acquitted on the 
ground that–

(a) he was under ten years of age, or

(b) he acted under duress, whether by threats or of circumstances, or

(c) his act was involuntary, or

(d) he was in a state of intoxication, or

(e) he was insane, so as not to be responsible, according to law, for the act . . .

(5)  For the purposes of this section the question whether the act against which force is used 
is of a kind mentioned in any of paragraphs (a) to (e) of subsection (1) shall be determined 
according to the circumstances as the person using the force (D) believed them to be . . . .

NOTE

There is no need for the force to be either immediate or necessary.

Murder and excessive force

In the Law Commission’s final report, ‘Murder, Manslaughter and Infanticide’ (Law 

Com No 304, 2006), the previous proposals were largely confirmed. Where excessive 

force is used, provocation would provide a defence to first degree murder reducing a 

conviction to second degree murder. As the reason for the defence is the mandatory 

life sentence, this would permit a discretionary life sentence. The recommended reform 

is as follows:

(1) The use of force by a person for any of the following purposes, if only such as is reasonable 
in the circumstances as he believes them to be, does not constitute an off ence –

(a)  to protect himself or another from injury, assault or detention caused by a criminal 
act;

(b)  to protect himself or (with the authority of that other) another from trespass to the 
person;

(c)  to protect his property from appropriation, destruction or damage caused by a crimi-
nal act or from trespass or infringement;

(d)  to protect property belonging to another from appropriation, destruction or damage 
caused by a criminal act or (with the authority of the other) from trespass or infringe-
ment; or

(e)  to prevent crime of a breach of the peace.
(2)  The expressions ‘use of force’ and ‘property’ in subsection (1) are defi ned and extended 

by ss 29 and 30 respectively.

(3)  For the purposes of this section an act involves a ‘crime’ or is ‘criminal’ although the per-
son committing it, if charged with an off ence in respect of it, would be acquitted on the 
ground that–

(a) he was under ten years of age, or

(b) he acted under duress, whether by threats or of circumstances, or

(c) his act was involuntary, or

(d) he was in a state of intoxication, or

(e) he was insane, so as not to be responsible, according to law, for the act . . .

(5)  For the purposes of this section the question whether the act against which force is used 
is of a kind mentioned in any of paragraphs (a) to (e) of subsection (1) shall be determined 
according to the circumstances as the person using the force (D) believed them to be . . . .
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(1) Unlawful homicide that would otherwise be fi rst degree murder would instead be second 
degree murder if:

(a) D acted in response to:
(i)    gross provocation (meaning words or conduct or a combination of words 

and conduct) which caused D to have a justifiable sense of being seriously 
wronged; or

(ii)  fear of serious violence towards D or another; or
(iii)  a combination of both (i) and (ii); and
(iv)  a person of D’s age and of ordinary temperament, ie., ordinary tolerance and self-

restraint, in the circumstances of D might have reacted in the same or in a similar 
way.

(2) In deciding whether a person of D’s age and of ordinary temperament, ie., ordinary toler-
ance and self-restraint, in the circumstances of D, might have reacted in the same or in a simi-
lar way, the court should take into account D’s age and all the circumstances of D other than 
matters whose only relevance to D’s conduct is that they bear simply on his or her general 
capacity for self-control.

The defence should not apply where the defence was incited by D so as to provide an excuse 

for violence or where D acts in revenge. If the reaction is based on fear and anger, that is not 

to be considered revenge. If D acts, or over-reacts, in fear or panic of serious violence rather 

than anger, the defence should apply. This represents an extension of the defence to cover 

excessive force in self-defence.

 9.4 Mistake
9.4.1 Introduction• 

9.4.2 Relevant Mistakes• 

9.4.3 Mistake and Strict Liability• 

9.4.4 Mistake and Offences of Negligence• 

9.4.5 Irrelevant Mistakes• 

Morgan [1975] 2 All ER 347—mistaken belief of fact need only be honest not reasonable.

This section is more appropriate to Chapter 8 but is included here because it is easier to 

understand once you have read through general defences. It contains very little new material 

and is effectively a correlation of previously discussed principles.

(1) Unlawful homicide that would otherwise be fi rst degree murder would instead be second 
degree murder if:

(a) D acted in response to:
(i)    gross provocation (meaning words or conduct or a combination of words 

and conduct) which caused D to have a justifiable sense of being seriously 
wronged; or

(ii)  fear of serious violence towards D or another; or
(iii)  a combination of both (i) and (ii); and
(iv)  a person of D’s age and of ordinary temperament, ie., ordinary tolerance and self-

restraint, in the circumstances of D might have reacted in the same or in a similar 
way.

(2) In deciding whether a person of D’s age and of ordinary temperament, ie., ordinary toler-
ance and self-restraint, in the circumstances of D, might have reacted in the same or in a simi-
lar way, the court should take into account D’s age and all the circumstances of D other than 
matters whose only relevance to D’s conduct is that they bear simply on his or her general 
capacity for self-control.

Morgan [1975] 2 All ER 347—mistaken belief of fact need only be honest not reasonable.key
cases
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9.4.1  Introduction

Mistake is not a defence in the usual sense. It is a simple plea that D lacks MR because he 

acted under a mistake of fact. There are many types of mistake that are relevant to this plea 

but it is not in every case that a mistake will negate fault. Look at the examples below and 

work out whether the mistakes are relevant or irrelevant to fault:

1.  D intends to steal a bottle of champagne from a shop but steals a cheap bottle of fi zzy 

wine by mistake.

2.  D intends to donate his old jacket to a charity shop but mistakenly gives away the best 

jacket of his best friend.

3.  D intends to shoot a pheasant in a bush and pulls the trigger. It is, in fact, a small child 

playing hide and seek.

4. D mistakenly thinks that he is under attack and so hits a man in self-defence.

5.  D mistakenly believes that he is being threatened with death unless he commits rob-

bery. He commits the crime.

6.  D drunkenly believes the woman with whom he has sexual intercourse is consenting 

when she is not.

In 1 the mistake is irrelevant. D intended to steal at the outset. Both AR and MR of theft would 

be satisfi ed. By contrast, the mistake in 2 is relevant for, although D has committed the AR 

of theft by ‘appropriating property belonging to another,’ he thought he was giving away his 

own jacket and therefore did not intend to appropriate property belonging to another. His 

mistake explains why D lacked the MR of theft. The mistake in 3 can be explained in the same 

way. D lacked the MR to unlawfully kill a person. The mistakes in 4 and 5 are also relevant 

because they explain why D committed the crime in question and, in each case, deny MR 

(self-defence (4)) or excuse fault (duress (5)). The mistake in 6 is irrelevant. Remember from 

‘intoxication’ that a drunken mistake is no defence.

The law is only concerned with relevant mistakes. However, the test to be satisfi ed depends 

on the type of relevant mistake: does it justify D’s act and thus deny MR or does it excuse D’s 

actions?

9.4.2  Relevant Mistakes

Mistakes of fact

If an offence is one of MR (intention or recklessness) and D makes a genuine mistake of 

fact as to the result (eg death of a person as opposed to a pheasant above) or a circum-

stance (eg appropriating property belonging to another when he thinks it is his own) he 

will lack MR. For many years, it was thought that the mistake had to be a reasonable one 

but this is no longer the case. An honest mistake will excuse D from liability. The main 

authority is Morgan, a case we will examine in greater detail in Chapter 11, ‘Mistaken 

belief in consent’, p 605:
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DPP v Morgan ●  [1975] 2 ALL ER 347 HOUSE OF LORDS

Morgan invited three friends to have sexual intercourse with his wife informing them that she 

was likely to struggle to increase her sexual arousal. She was dragged by her husband from 

the bedroom which she shared with her small son and was held down whilst all three men 

and her husband had sexual intercourse with her. She repeatedly called out to her husband 

to tell the men to stop. At the trial all three men maintained that they believed she consented. 

The judge directed the jury that unless their belief was based on reasonable grounds there 

was no defence to rape. This refl ected established law. They were convicted of rape whilst 

Morgan was convicted of aiding and abetting rape. The case was appealed to the House of 

Lords which reversed the objective nature of the defence yet upheld the convictions.

Lord Hailsham stated that mistake is not a defence but a matter of MR:

‘Once one has accepted, what seems to me abundantly clear, that the prohibited act in rape is 
non-consensual sexual intercourse, and that the guilty state of mind is an intention to com-
mit it, it seems to me to follow as a matter of inexorable logic that there is no room either for 
a “defence” of honest belief or mistake, or of a defence of honest and reasonable belief and 
mistake. Either the prosecution proves that the accused had the requisite intent, or it does 
not. In the former case it succeeds, and in the latter it fails.’

This principle has been recently confi rmed by the House of Lords in B (A minor) v DPP [2000] 1 

All ER 833, [2000] Crim LR 403 (Chapter 4, ‘The Statutory Context: The Presumption of Mens 

Rea’, p 174) where Lord Nicholls confi rmed in the context of a strict liability offence that:

‘When mens rea is ousted by a mistaken belief, it is as well ousted by an unreasonable belief 
as by a reasonable belief.’

These two cases expressly disapproved of an earlier precedent which had established the 

‘honest and reasonable’ mistake test: Tolson (1889) 23 QB 168 CCR, concerning bigamy. 

Tolson was not overturned and it may be, therefore, that in relation to bigamy the traditional 

test remains.

NB: Morgan has been reversed by the Sexual Offences Act 2003 in relation to rape and other 

sexual offences which now require D to have a belief in consent that is both honest and rea-

sonable. Morgan remains relevant to all other offences.

Mistake in relation to justifi cation defences

In the case of self-defence, for example, which is a justifi catory defence, a mistake as to the 

necessity for force need only be honest but does not have to be reasonable: R v Williams 

‘Once one has accepted, what seems to me abundantly clear, that the prohibited act in rape is 
non-consensual sexual intercourse, and that the guilty state of mind is an intention to com-
mit it, it seems to me to follow as a matter of inexorable logic that there is no room either for 
a “defence” of honest belief or mistake, or of a defence of honest and reasonable belief and 
mistake. Either the prosecution proves that the accused had the requisite intent, or it does 
not. In the former case it succeeds, and in the latter it fails.’

‘When mens rea is ousted by a mistaken belief, it is as well ousted by an unreasonable belief 
as by a reasonable belief.’

Mistaken excusatory defencesMistake of fact/justificatory defences

Excuse MR

Mistake must be honest Mistake must be honest and reasonable

Negate MR

Diagram 9.2
Mistake: the tests



509

M
istake

(Gladstone) (1984) 78 Cr App R 276. Force used in self-defence is justifi ed and lawful. An 

honest mistake negates the MR to infl ict unlawful force.

Mistake in relation to excusatory defences

An example of an excusatory defence would be duress where D intentionally commits an 

offence under coercion. A mistake here does not negate MR but excuses fault or liability. It 

was always considered that a mistaken belief in threats had to be both honest and reason-

able (Graham [1982] 1 All ER 801—murder by tying fl ex around V’s neck). But Martin (David 

Paul) [2000] 2 Cr App R 42 (robberies by schizophrenic) held, consistently with self-defence, 

that in relation to the subjective test, it need only be honest. Doubt was cast on that by Lord 

Bingham in Hasan where he said:

‘It is of course essential that the defendant should genuinely, ie. actually, believe in the effi  -
cacy of the threat by which he claims to have been compelled. But there is no warrant for relax-
ing the requirement that the belief must be reasonable as well as genuine.’

There must therefore be doubt about Martin and it is probably the case that any mistake must 

be both honest and reasonable. Mistake in relation to the objective test would however need 

to be reasonable.

9.4.3  Mistake and Strict Liability

Liability for such an offence is strict, regardless of the lack of MR. The existence of a mistake 

would therefore be irrelevant except that many such crimes are only strict in respect of one 

element. MR may be required in respect of others. If the mistake of fact is one which negates 

MR, this will be a relevant mistake.

9.4.4  Mistake and Off ences of Negligence

These are offences which depend upon unreasonable conduct. If D makes a reasonable 

mistake of fact, the offence will not be committed. If the mistake is unreasonable, he will 

be liable. For the purposes of gross negligence manslaughter, a reasonable mistake might 

provide a defence. A grossly unreasonable one would not.

9.4.5  Irrelevant Mistakes

Fact: Some mistakes of fact are irrelevant as in illustration (1) above. The mistake did not 

negate D’s MR for theft for it was unrelated to any AR element of the offence.

Law: Ignorance of the criminal law is no excuse. Most people will know that it is morally 

wrong to commit the major crimes but ignorance of any crime, whether it be one of the 4000 

plus crimes of strict liability in the English system, or any other more serious crime will not 

avail. Knowledge that the act is against the law would be an unusual requirement.

Mistake of civil law may afford a defence. For example, taking something that you believe 

legally belongs to you when you may have no entitlement to it would amount to a defence of 

lack of dishonesty under s2(1) Theft Act 1968.

‘It is of course essential that the defendant should genuinely, ie. actually, believe in the effi  -
cacy of the threat by which he claims to have been compelled. But there is no warrant for relax-
ing the requirement that the belief must be reasonable as well as genuine.’
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Transferred malice: If harm is caused to a mistaken or accidental victim or object of an inten-

tional crime, the intention is simply transferred from the intended to the actual victim/object 

(Chapter 3, ‘Transferred malice’, p 132).

  Summary 
Duress and duress of circumstances are in reality two forms of a single defence. D’s over-• 

powerment of will by threats of death or serious injury is allowed to excuse where reason-

able. Howe imposed limits on duress in relation to murder and Hasan reinforces the need 

to control the defence within narrow objective limits lest it become a charter for gangs and 

terrorists. Therefore, voluntary association will be excluded.

Self-defence and necessity justify D’s actions so as to negate liability. Self-defence requires • 

the use of reasonable force in the circumstances as D believes them to be.

Necessity requires a balancing of interests entitling D to commit an offence in order to • 

avoid greater harm.

Mistake, if relevant, will either negate MR (mistakes of fact/justifi catory claims) or excuse • 

liability (excusatory defences).

  Problem Solving
D, a timid 19-year-old woman, moves in with her boyfriend, X. The relationship degener-

ates into violence against her. X is facing trial for unrelated GBH offences and demands that 

D gives false evidence on his behalf. D is too frightened to refuse and does so as a result of 

which X is acquitted. The following week, X takes D on a holiday to the Welsh mountains 

but his violence continues. Near the summit of Snowdon he puts his hands around her neck. 

Fearing for her life, D pushes him over a precipice. As they are roped together, X’s weight 

soon threatens to pull D over the ledge. He manages to shout that all he wanted to do was to 

adorn her neck with a diamond necklace, a surprise present concealed in his hands. D catches 

a glimpse of it as it falls from his grip. Unable to stop her inevitable fall in any other way, D 

cuts the rope and X falls to his death. Does D have any defence/s to the offences in this ques-

tion? (You are not expected to discuss perjury but are required to identify and explain relevant 

defences to this and any other crimes.)

Remember:

I: Identify•  relevant issues

D: Defi ne•  offences/defences

E: Explain/evaluate•  the law

A: Apply•  law to facts.
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Further Reading
As with the problem question at the end of the last chapter, a good problem-solving tech-

nique is to draw a chart for the main headings of an answer:

Always conclude as to which defence/s it would be in D’s interests to plead and which are 

most likely to succeed.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e
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J. Loveless, ‘R v Hasan’, [2005] 39(3) International Journal of The Law Teacher 375

J. Loveless ‘Coercion, Domestic Violence & Duress’ [2010] Crim LR 93

N. Padfi eld, ‘Duress, Necessity and the Law Commission’ [1992] Crim LR 778

NECESSIT Y

S. Gardner, ‘Direct Action and the Defence of Necessity’ [2005] Crim LR 371

 

Defences Murder
Was death intentional?

Perjury

Duress Not applicable on the facts Subjective/objective tests 
following Hasan?

Will duress be defeated 
by delay? 
Relevant characteristics?

Voluntary association?

Self-defence/
mistaken belief

Test: was force reasonable on 
the facts as D believed them to 
be taking account of her mis-
take? Test for mistaken belief 
in necessity for force? Was her 
mistake honest? Was the force 
excessive?

 

Necessity Was it necessary for D to cut the 
rope? Balance of harms—loss of 
one life instead of two? Can this 
apply to murder? (Re A).

 

Diminished 
Responsibility

Is D suffering from Battered 
Woman Syndrome—an 
 abnormality of mind?

 

Diagram 9.3
Problem-solving 
chart

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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R. Huxtable, ‘Separation of Conjoined Twins: Where next for English Law?’ [2002] Crim 
LR 459

J. Rodgers, ‘Necessity, private defence and the killing of Mary’ [2001] Crim LR 515

W. Wilson, ‘The Structure of Criminal Defences’ [2005] Crim LR 111

SELF-DEFENCE

J. Horder, ‘Redrawing the Boundaries of Self-Defence’ (1995) 58 MLR 431



Key Points
This chapter will help you to identify the AR/MR elements of and 
the distinction between the major offences against the person:

assault and battery;• 

actual bodily harm;• 

GBH and malicious wounding;• 

GBH and wounding with intent.• 

You will understand how these traditional offences are also 
applied to modern social problems such as harassment and sexual 
disease transmission.

You will be able to identify and understand the application of the 
following defences which are specifi c to offences against the person:

consent;• 

lawful chastisement.• 

The following recent statutory offences are also included:

racial and religious hostility/motivation;• 

stalking and harassment.• 

Non-fatal Offences 
against the Person

10
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Chapter 10

Non-fatal Off ences against the Person
Introduction• 

10.1 Assault (referred to as ‘Common’ Assault)• 

10.2 Battery• 

10.3 Aggravated Assaults: Actual Bodily Harm, s47 OAPA 1861• 

10.4 Malicious Wounding and GBH, s20 OAPA 1861• 

10.5 Causing Grievous Bodily Harm with Intent, s18 OAPA 1861• 

10.6 Defences to Assault: Consent• 

10.7 Defences to Assault: Lawful Chastisement• 

10.8 Racially and Religiously Aggravated Assaults• 

10.9 The Protection from Harassment Act 1997• 

10.10 Reform• 

Ireland & Burstow [1997] 4 All ER 225—you can assault by silence; ABH/GBH can consist 

of psychological harm;

Smith [2006] EWHC 94 (Admin)—cutting off a substantial amount of hair is capable of 

amounting to ABH;

Brown [1993] 2 All ER 75—deliberate infl iction of pain for sado-masochistic reasons is 

unlawful and contrary to the public interest;

Dica [2004] EWCA Crim 1103—reckless GBH, fraud and consent for the transmission of HIV;

Konzani [2005] EWCA Crim 706—consent to intercourse with an HIV partner must be 

informed.

  Introduction
Unwanted violence from another is an infringement of our individual autonomy. We 

all have the right to personal integrity and autonomy, free from unlawful interfer-

ence or harm from others. To protect us from violence there is a structure of offences 

against the person, primarily the creation of the Offences Against the Person Act 1861 

(OAPA 1861). These offences range from assault and battery, which can be committed 

in the absence of physical harm, to wounding and grievous bodily harm (GBH) which 

represent serious and potentially life-threatening violence. In this chapter, we will 

begin with the least serious, but most commonly occurring, offences of assault and 

battery followed by other offences ascending in gravity: actual bodily harm (ABH), 

malicious wounding/GBH and, fi nally, intentional wounding/GBH. In the fi nal sections 

we will look at two important defences to assault, consent and lawful chastisement. 

Finally, two recent statutory offences will be examined: racial/religious hostility and 

stalking. All section numbers refer to the OAPA 1861 unless otherwise stated.

Ireland & Burstow [1997] 4 All ER 225—you can assault by silence; ABH/GBH can consist

of psychological harm;

Smith [2006] EWHC 94 (Admin)—cutting off a substantial amount of hair is capable of

amounting to ABH;

Brown [1993] 2 All ER 75—deliberate infl iction of pain for sado-masochistic reasons is

unlawful and contrary to the public interest;

Dica [2004] EWCA Crim 1103—reckless GBH, fraud and consent for the transmission of HIV;

Konzani [2005] EWCA Crim 706—consent to intercourse with an HIV partner must be

informed.

key
cases
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These offences, having worked well for many years, are now widely considered to 

be in need of overhaul. The criticism is that not only does the Victorian OAPA 1861 

describe offences in language now regarded as imprecise and out of date, such as 

maliciousness, but the offence structure is illogical and incoherent. For example, s20 

and s18 GBH also include wounding which need only amount to minor harm. The MR 

for s20 GBH need only amount to foresight of ‘some’ bodily harm, not necessarily 

GBH. The offence of ABH under s47 may be caused without realisation that any harm 

at all was possible. Furthermore, in response to new forms of recognised injury, the 

courts have applied the offences to conduct going beyond that which was originally 

envisaged in 1861, a task for which they are often ill-suited. Traditional defi nitions 

have been stretched to accommodate such new forms of injury as psychiatric assault 

and sexual disease infection. The sentencing structure also requires re-adjustment. 

The chart below records the sentences for the main offences. As you can see, they fail 

to refl ect the principle of a ladder ascending in seriousness from assault to GBH:

Assault and Battery: Summary 
offences under s39 Criminal Justice 
Act 1988

Maximum punishment: 6 months for 
each offence

Assault causing Actual Bodily Harm: 
Triable either way under s47 OAPA 
1861

Maximum Crown Court sentence: 5 
years

Malicious Wounding/Malicious GBH: 
Indictable offence under s20 OAPA 
1861

Maximum sentence: 5 years

Intentional Wounding/Intentional 
GBH under s18 OAPA 1861

Maximum sentence: Life

It is illogical that the maximum sentence for s20 GBH is the same as for s47 ABH, 

which need not amount to serious harm at all. Further, there is a large jump in the 

sentence between s20 and s18.

On the other hand, practitioners are quite comfortable with existing defi nitions. 

They are workable and have presented few practical problems over the years.

There are proposals for reform which we shall examine at the end of this chapter.

  Context
Violent crime accounts for approximately 20 per cent of all crime. However, 38 per cent of 

violent crime consists of assault without injury followed by assault with minor injury (27 per 

cent), wounding (24 per cent) and robbery (11 per cent). Following a peak in the number of 

offences in 1995, these crimes have since decreased by approximately 50 per cent. The risk of 

being a victim of violent crime is 3.2 per cent. Young men aged 16–24 are most at risk. The 

more serious offences against the person account for 3 per cent of all recorded violent crime. 

The majority of more serious violence offences, apart from homicide, are threat or conspiracy 

to murder and more serious wounding or other acts endangering life. Both fi rearms offences 

and knife crime are falling.
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Not surprisingly, there are gender differences in violent crime. In 2011, for example, domestic 

violence accounted for one third of all violent crime in London. Roughly 80 per cent of victims of 

domestic violence were women while 77 per cent of victims of stranger violence were men.

Here is a graph of trends in violent crime by offence type 1981 to 2010/11.

 10.1  Assault (referred to as ‘Common’ 
Assault)

10.1.1 Defi nition• 

10.1.2 Actus Reus• 

10.1.3 Mens Rea• 

10.1.1  Defi nition

Assault: Any act by which the defendant intentionally or recklessly causes the victim to 

apprehend unlawful immediate personal violence.

Actus reus

Causing the apprehension of• 

Immediate• 

Unlawful personal violence.• 
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Violent crime 
in England and 
Wales 2010/11.
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Mens rea

Intention or• 

Subjective • Cunningham recklessness.

Technically, no harm whatsoever need be infl icted for an assault. Prosecutions, however, may 

be instituted in cases of minor harm such as minor bruising, grazing, cuts and scratches.

Assault and battery are separate common law offences for which the penalty is prescribed by 

s39 Criminal Justice Act 1988:

Common assault and battery shall be summary off ences and a person guilty of either of them 
shall be liable to a fi ne not exceeding level 5 [£5000] on the standard scale, to imprisonment 
for a term not exceeding six months, or to both.

Assault and battery are typically charged together for there will rarely be a battery without 

an assault but they are technically distinct offences. The term assault is often referred to as 

being inclusive of battery.

10.1.2    Actus Reus

Apprehension

Technically, no physical harm at all is required for an assault. Typically, D will do something 

to cause the victim to anticipate or apprehend an immediate battery—that he is going to be 

struck. This will occur where, for example, D raises a fi st, aims a gun, points a knife or some 

other weapon or gestures in a threatening way against the victim (V). The assault consists of 

causing V to apprehend immediate violence. If V does not apprehend immediate violence, 

because, for example, he thinks D is only joking, there is no assault. V’s perceptions are 

important here. Recall in this respect the case of Lamb [1967] 2 QB 981 (Chapter 7: ‘Unlawful 

and Dangerous Act (Constructive) Manslaughter’, p 355) where D, who had pointed a gun at 

V in a game of Russian roulette and then proceeded to shoot him by mistake, probably did 

not commit an assault because he did not cause V to apprehend immediate violence, V being 

aware that it was only a prank.

Assault being triable only summarily, it is not possible to be liable for an attempted assault. 

Once violence has been infl icted, it becomes a battery.

Apprehension need not mean ‘fear’ of immediate violence. In most cases it will probably do 

so but the requirement is apprehension not fear. However, the need for apprehension is prob-

ably dispensed with in some situations where there is clear evidence of intention to cause 

fear, for example, threatening gestures towards a blind man, aiming a weapon at a sleeping 

person or stealthily creeping up behind someone in order to strike them.

Immediate

This requirement is viewed fl exibly so that immediate need only mean imminent: the harm 

need only be apprehended in the immediate future not the next minute. For example, an 

Common assault and battery shall be summary off ences and a person guilty of either of them 
shall be liable to a fi ne not exceeding level 5 [£5000] on the standard scale, to imprisonment 
for a term not exceeding six months, or to both.
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assault was committed in the following cases:

Lewis • [1970] Crim LR 647 where the defendant uttered threats from another room;

Logdon v DPP•  [1976] Crim LR 121 where the defendant showed the victim, a tax inspector, 

a gun in a drawer. The victim feared imminent harm and the defendant intended to cause 

such fear but he could not have infl icted it because it was an imitation fi rearm;

Smith v Chief Superintendent of Woking Police Station • (1983) 76 Cr App R 234 where 

D, standing in an enclosed garden of a block of fl ats, looked through a bed-sitting room 

window at the victim in her night-clothes intending to cause her fear. In order to commit 

battery he would have had to break in;

Constanza•  [1997] Crim LR 576: this was a stalking case of assault causing actual bodily 

harm contrary to s47 where D sent two threatening letters to the victim, over 800 other 

letters, made numerous silent telephone calls, wrote offensive words on her front door, 

followed her and called at her house. As a result of this harassment she suffered clinical 

depression and anxiety. She thought something could happen at any time. On the question 

of immediacy of the threatened harm, the Court of Appeal held that fear of harm at some 

time not excluding the immediate future was suffi cient. It was not necessary for the victim 

to be able to see D nor was it impossible for an assault to be committed by words alone 

unaccompanied by gestures.

On the other hand, if it is obvious that the threat cannot be immediately carried out then 

there will be no assault. This may be the case where for example D is threatening violence 

from a moving car travelling in the opposite direction, or where violence is threatened to 

occur after a period of time, for example, ‘I will beat you up next Thursday’.

Unlawful personal violence

This requirement is common to both assault and battery. It need not mean violence as we 

commonly understand it. Therefore, the slightest degree of unwanted interference will con-

stitute a battery and causing another to apprehend it will be an assault. Violence will be 

committed as much by unwanted touching as by a punch on the nose. It need not be hostile 

in the colloquial sense or aggressive.

Unlawfulness
Not all unwanted physical contact will constitute assault or battery. Consent is a defence to 

battery rendering lawful some forms of violence which would otherwise be unlawful. We 

implicitly consent to reasonable degrees of physical contact in everyday activities, whether 

on public transport, busy streets, football matches or rock concerts. This rule has limitations. 

For example, there is no policy or principle which implies consent by teachers to assault 

by pupils at special needs schools, despite the greater likelihood of such risk compared to 

mainstream schools: H v CPS [2010] EWHC1374 (Admin). Other defences, however, will also 

negate the unlawfulness of an assault or battery: the use of a reasonable degree of harm 

in the punishment of children (parental chastisement), self-defence, the prevention of crime 

and necessity.

Reasonable physical force to effect an arrest will also be lawful. One important distinction 

here is that contact in order to gain attention before an arrest is not unlawful. Contact in 

order to restrain, unless it is to effect a lawful arrest, is:
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Collins v Wilcock ●  [1984] 3 ALL ER 374 QUEEN’S BENCH DIVISION

Collins had been convicted of assaulting a police offi cer in the execution of her duty. Wilcock, 

a police offi cer, grabbed hold of Collins’ arm in order to detain her for questioning in relation 

to a suspected offence of soliciting as a common prostitute. Collins, in turn, scratched the 

police offi cer’s forearm with her fi ngernails and was arrested for assaulting a police offi cer in 

the execution of her duty. The issue was whether the respondent police offi cer had exceeded 

her duty by grabbing hold of the appellant’s arm.

It was held that a distinction can be drawn between touching another to gain attention, 

which is generally lawful, and physical restraint, which is not. A police offi cer may, in order to 

question, lay a hand on a person’s sleeve or tap another’s shoulder and may do so more than 

once. Police offi cers have no greater rights than ordinary persons and must behave according 

to acceptable standards.

Lord Goff:

‘But if, taking into account the nature of his duty, his use of physical contact in the face of 
non-co-operation persists beyond generally acceptable standards of conduct, his action will 
become unlawful; and if a police offi  cer restrains a man, for example by gripping his arm or his 
shoulder, then his action will also be unlawful, unless he is lawfully exercising his power of 
arrest. A police offi  cer has no power to require a man to answer him, though he has the advan-
tage of authority, enhanced as it is by the uniform which the state provides and requires him to 
wear, in seeking a response to his inquiry. What is not permitted, however, is the unlawful use 
of force or the unlawful threat (actual or implicit) to use force; and, excepting the lawful exer-
cise of his power of arrest, the lawfulness of a police offi  cer’s conduct is judged by the same 
criteria as are applied to the conduct of any ordinary citizen of this country.’

thinking point 10.1

Has D committed the AR of assault in the following cases?

1. D waits until V has passed him and then jumps on V from behind a bush.

2. D angrily shakes his fi st at V but V thinks it is funny.

3. D shakes his fi st at V who is standing on the other side of a four-laned road.

4. D thrusts a weapon towards V who is sitting inside a locked car.

5. D is on a train and leans out of the window as it is leaving the station to shake his fi st at 

V who he sees standing on the platform.

You can assault by words alone or even by silence
The question of whether or not it is possible to commit an assault verbally became an issue a 

few years ago when the courts were faced with the decision of whether or not stalkers who 

caused fear and anxiety through telephone calls or letters had committed an assault. There 

are now separate offences under the Protection from Harassment Act 1997 specifi cally aimed 

at stalking which we will examine later. But before that Act there was no immediately identifi -

able relevant offence apart from assault.

It had always been thought that it was not possible to assault by mere words: ‘no words or 

singing are equivalent to an assault’ (Holroyd J in Meade’s and Belt’s Case (1823) 1 Lew CC 

184 at 185).

‘But if, taking into account the nature of his duty, his use of physical contact in the face of 
non-co-operation persists beyond generally acceptable standards of conduct, his action will 
become unlawful; and if a police offi  cer restrains a man, for example by gripping his arm or his 
shoulder, then his action will also be unlawful, unless he is lawfully exercising his power of 
arrest. A police offi  cer has no power to require a man to answer him, though he has the advan-
tage of authority, enhanced as it is by the uniform which the state provides and requires him to 
wear, in seeking a response to his inquiry. What is not permitted, however, is the unlawful use 
of force or the unlawful threat (actual or implicit) to use force; and, excepting the lawful exer-
cise of his power of arrest, the lawfulness of a police offi  cer’s conduct is judged by the same 
criteria as are applied to the conduct of any ordinary citizen of this country.’

thinking point 10.1

Has D committed the AR of assault in the following cases?

1. D waits until V has passed him and then jumps on V from behind a bush.

2. D angrily shakes his fi st at V but V thinks it is funny.

3. D shakes his fi st at V who is standing on the other side of a four-laned road.

4. D thrusts a weapon towards V who is sitting inside a locked car.

5. D is on a train and leans out of the window as it is leaving the station to shake his fi st at 

V who he sees standing on the platform.
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However, if words could not constitute an assault, they might at least be capable of negating 

an assault. Thus in Tuberville v Savage (1669) 1 Mod Rep 3, D said, in laying his hand upon 

his sword, ‘If it were not assize time I would not take such language’. His words counteracted 

his gestures.

Despite the traditional view, it was thought that a verbal assault would probably occur where 

there was clear evidence of intention to cause fear:

‘Your money or your life!’ spoken by a man at the victim’s back or ‘Be quiet, or I will blow 

your brains out!’ where the threat is conditional on the victim behaving in a certain way.

The House of Lords has now established that words and even silent telephone calls can 

amount to an assault. Furthermore, ‘harm’ as defi ned by s47 (actual bodily harm) and s20 

(grievous bodily harm) can mean psychiatric as well as physical harm.

R v Ireland; R v Burstow ●  [1997] 4 ALL ER 225 HOUSE OF LORDS

Ireland had been convicted contrary to s47 OAPA 1861 of assault occasioning actual bodily 

harm. He had made repeated silent telephone calls to three women who suffered psychiatric 

illness as a result. The Court of Appeal held that he had committed assault by causing the vic-

tims to apprehend immediate and unlawful violence, the violence being psychiatric harm.

Burstow had been convicted contrary to s20 OAPA 1861 of unlawfully and maliciously infl ict-

ing GBH. He had applied no physical violence directly or indirectly to the body of the victim 

but had conducted an eight-month campaign of harassment against her, including silent and 

abusive telephone calls. As a result, she had become severely depressed and was afraid of 

personal violence from him. The Court of Appeal had upheld the conviction.

There were three issues in the joint appeals to the House of Lords relevant to assault:

whether 1. words can constitute an assault for the purposes of common assault and s47;

whether 2. immediate fear of the possibility of harm arising from a telephone call can satisfy 

the requirement of immediate unlawful personal violence in the defi nition of an assault; 

and

whether 3. psychiatric harm can amount to unlawful personal violence for the purposes of 

assault, bodily harm for the purposes of s47 and GBH for the purposes of s20.

Lord Steyn (Lord Goff and Lord Slynn agreeing):

‘My Lords, it is easy to understand the terrifying eff ect of a campaign of telephone calls at 
night by a silent caller to a woman living on her own. It would be natural for the victim to regard 
the calls as menacing. What may heighten her fear is that she will not know what the caller may 
do next. The spectre of the caller arriving at her doorstep bent on infl icting personal violence 
on her may come to dominate her thinking. After all, as a matter of common sense, what else 
would she be terrifi ed about? The victim may suff er psychiatric illness such as anxiety neur-
osis or acute depression. Harassment of women by repeated silent telephone calls, accom-
panied on occasions by heavy breathing, is apparently a signifi cant social problem. That the 
criminal law should be able to deal with this problem, and so far as is practicable, aff ord eff ect-
ive protection to victims is self evident.

example

‘My Lords, it is easy to understand the terrifying eff ect of a campaign of telephone calls at 
night by a silent caller to a woman living on her own. It would be natural for the victim to regard 
the calls as menacing. What may heighten her fear is that she will not know what the caller may 
do next. The spectre of the caller arriving at her doorstep bent on infl icting personal violence 
on her may come to dominate her thinking. After all, as a matter of common sense, what else 
would she be terrifi ed about? The victim may suff er psychiatric illness such as anxiety neur-
osis or acute depression. Harassment of women by repeated silent telephone calls, accom-
panied on occasions by heavy breathing, is apparently a signifi cant social problem. That the 
criminal law should be able to deal with this problem, and so far as is practicable, aff ord eff ect-
ive protection to victims is self evident.
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From the point of view, however, of the general policy of our law towards the imposition of crimi-
nal responsibility, three specifi c features of the problem must be faced squarely. First, the 
medium used by the caller is the telephone: arguably it diff ers qualitatively from a face-to-face 
off er of violence to a suffi  cient extent to make a diff erence. Secondly, ex hypothesi the caller 
remains silent: arguably a caller may avoid the reach of the criminal law by remaining silent 
however menacing the context may be. Thirdly, it is arguable that the criminal law does not 
take into account “mere” psychiatric illnesses.

At fi rst glance it may seem that the legislature has satisfactorily dealt with such objections 
by section 43(1) of the Telecommunications Act 1984 which makes it an off ence persistently 
to make use of a public telecommunications system for the purpose of causing annoyance, 
inconvenience or needless anxiety to another. The maximum custodial penalty is six months 
imprisonment. This penalty may be inadequate to refl ect a culpability of a persistent off ender 
who causes serious psychiatric illness to another. For the future there will be for consideration 
the provisions of sections 1 and 2 of the Protection from Harassment Act 1997, not yet in force, 
which creates the off ence of pursuing a course of conduct which amounts to harassment of 
another and which he knows or ought to know amounts to harassment of the other. The maxi-
mum custodial penalty is six months imprisonment. This penalty may also be inadequate to 
deal with persistent off enders who cause serious psychiatric injury to victims. Section 4(1) 
of the Act of 1997 which creates the off ence of putting people in fear of violence seems more 
appropriate. It provides for maximum custodial penalty upon conviction on indictment of fi ve 
years imprisonment. On the other hand, section 4 only applies when as a result of a course 
of conduct the victim has cause to fear, on at least two occasions, that violence will be used 
against her. It may be diffi  cult to secure a conviction in respect of a silent caller: the victim in 
such cases may have cause to fear that violence may be used against her but no more. In my 
view, therefore, the provisions of these two statutes are not ideally suited to deal with the sig-
nifi cant problem which I have described. One must therefore look elsewhere . . .’

In relation to the case of Ireland, Lord Steyn continued:

‘Before the Court of Appeal there were two principal issues. The fi rst was whether psychiatric 
illness may amount to bodily harm within the meaning of section 47 of the Act of 1861. Relying 
on a decision of the Court of Appeal in Reg. v. Chan-Fook [1994] 1 W.L.R. 689 the Court of Appeal 
in Ireland’s case concluded that psychiatric injury may amount to bodily harm under section 
47 of the Act of 1861. The second issue was whether Ireland’s conduct was capable of amount-
ing to an assault. In giving the judgment of the court in Ireland’s case Swinton Thomas L.J. said 
(at p. 119):

“It has been recognised for many centuries that putting a person in fear may amount to an 
assault. The early cases predate the invention of the telephone. We must apply the law to 
conditions as they are in the 20th century.”

The court concluded that repeated telephone calls of a menacing nature may cause victims 
to apprehend immediate and unlawful violence. Given these conclusions of law, and Ireland’s 
guilty plea, the Court of Appeal dismissed the appeal. The Court of Appeal certifi ed the following 
question as being of general public importance, namely “As to whether the making of a series 
of silent telephone calls can amount in law to an assault.” But it will also be necessary to con-
sider the question whether psychiatric illness may in law amount to bodily harm under section 
47 of the Act of 1861. Those are the issues of law before the House in the appeal of Ireland.’

From the point of view, however, of the general policy of our law towards the imposition of crimi-
nal responsibility, three specifi c features of the problem must be faced squarely. First, the 
medium used by the caller is the telephone: arguably it diff ers qualitatively from a face-to-face 
off er of violence to a suffi  cient extent to make a diff erence. Secondly, ex hypothesi the caller 
remains silent: arguably a caller may avoid the reach of the criminal law by remaining silent 
however menacing the context may be. Thirdly, it is arguable that the criminal law does not 
take into account “mere” psychiatric illnesses.

At fi rst glance it may seem that the legislature has satisfactorily dealt with such objections 
by section 43(1) of the Telecommunications Act 1984 which makes it an off ence persistently 
to make use of a public telecommunications system for the purpose of causing annoyance, 
inconvenience or needless anxiety to another. The maximum custodial penalty is six months 
imprisonment. This penalty may be inadequate to refl ect a culpability of a persistent off ender 
who causes serious psychiatric illness to another. For the future there will be for consideration 
the provisions of sections 1 and 2 of the Protection from Harassment Act 1997, not yet in force, 
which creates the off ence of pursuing a course of conduct which amounts to harassment of 
another and which he knows or ought to know amounts to harassment of the other. The maxi-
mum custodial penalty is six months imprisonment. This penalty may also be inadequate to 
deal with persistent off enders who cause serious psychiatric injury to victims. Section 4(1) 
of the Act of 1997 which creates the off ence of putting people in fear of violence seems more 
appropriate. It provides for maximum custodial penalty upon conviction on indictment of fi ve 
years imprisonment. On the other hand, section 4 only applies when as a result of a course 
of conduct the victim has cause to fear, on at least two occasions, that violence will be used 
against her. It may be diffi  cult to secure a conviction in respect of a silent caller: the victim in 
such cases may have cause to fear that violence may be used against her but no more. In my 
view, therefore, the provisions of these two statutes are not ideally suited to deal with the sig-
nifi cant problem which I have described. One must therefore look elsewhere . . .’

‘Before the Court of Appeal there were two principal issues. The fi rst was whether psychiatric 
illness may amount to bodily harm within the meaning of section 47 of the Act of 1861. Relying 
on a decision of the Court of Appeal in Reg. v. Chan-Fook [1994] 1 W.L.R. 689 the Court of Appeal 
in Ireland’s case concluded that psychiatric injury may amount to bodily harm under section 
47 of the Act of 1861. The second issue was whether Ireland’s conduct was capable of amount-
ing to an assault. In giving the judgment of the court in Ireland’s case Swinton Thomas L.J. said 
(at p. 119):

“It has been recognised for many centuries that putting a person in fear may amount to an 
assault. The early cases predate the invention of the telephone. We must apply the law to 
conditions as they are in the 20th century.”

The court concluded that repeated telephone calls of a menacing nature may cause victims 
to apprehend immediate and unlawful violence. Given these conclusions of law, and Ireland’s 
guilty plea, the Court of Appeal dismissed the appeal. The Court of Appeal certifi ed the following 
question as being of general public importance, namely “As to whether the making of a series 
of silent telephone calls can amount in law to an assault.” But it will also be necessary to con-
sider the question whether psychiatric illness may in law amount to bodily harm under section 
47 of the Act of 1861. Those are the issues of law before the House in the appeal of Ireland.’
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In relation to Burstow:

‘Two questions of law were canvassed before the Court of Appeal. First, there was the question 
whether psychiatric injury may amount to bodily harm under section 20. The Court of Appeal 
regarded itself as bound by the affi  rmative decision in Reg. v. Chan-Fook [1994] 1 W.L.R. 689. 
The second issue was whether in the absence of physical violence applied directly or indirectly 
to the body of the victim an off ence under section 20 may be committed. The Court of Appeal 
concluded that this question must be answered in the affi  rmative. . . .

It is now necessary to consider whether the making of silent telephone calls causing psy-
chiatric injury is capable of constituting an assault under section 47. The Court of Appeal, 
as constituted in Ireland’s case, answered that question in the affi  rmative. There has been 
substantial academic criticism of the conclusion and reasoning in Ireland: see Archbold News, 
Issue 6, 12 July 1996;  Archbold’s Criminal Pleading, Evidence & Practice, (1995), Supplement 
No. 4 (1996), pp. 345–347; Smith and Hogan, Criminal Law, 8th ed., 413; Herring, “Assault by 
Telephone” by Jonathan Herring [1997] C.L.J. 11; “Assault” [1997] Crim.L.R. 434, 435–436. 
Counsel’s arguments, broadly speaking, challenged the decision in Ireland on very similar 
lines. Having carefully considered the literature and counsel’s arguments, I have come to the 
conclusion that the appeal ought to be dismissed.

The starting point must be that an assault is an ingredient of the off ence under section 47. It 
is necessary to consider the two forms which an assault may take. The fi rst is battery, which 
involves the unlawful application of force by the defendant upon the victim. Usually, section 
47 is used to prosecute in cases of this kind. The second form of assault is an act causing 
the victim to apprehend an imminent application of force upon her: see Fagan v. Metropolitan 
Police Commissioner [1969] 1 Q.B. 439, 444D-E.

One point can be disposed of, quite briefl y. The Court of Appeal was not asked to consider 
whether silent telephone calls resulting in psychiatric injury is capable of constituting a bat-
tery. But encouraged by some academic comment it was raised before your Lordships’ House. 
Counsel for Ireland was most economical in his argument on the point. I will try to match his 
economy of words. In my view it is not feasible to enlarge the generally accepted legal mean-
ing of what is a battery to include the circumstances of a silent caller who causes psychiatric 
injury.

It is to assault in the form of an act causing the victim to fear an immediate application of force 
to her that I must turn. Counsel argued that as a matter of law an assault can never be com-
mitted by words alone and therefore it cannot be committed by silence. The premise depends 
on the slenderest authority, namely, an observation by Holroyd J. to a jury that “no words or 
singing are equivalent to an assault”: Meade’s and Belt’s case 1 (1823) 1 Lew. C.C. 184. The 
proposition that a gesture may amount to an assault, but that words can never suffi  ce, is unre-
alistic and indefensible. A thing said is also a thing done. There is no reason why something 
said should be incapable of causing an apprehension of immediate personal violence, e.g. a 
man accosting a woman in a dark alley saying “come with me or I will stab you.” I would, there-
fore, reject the proposition that an assault can never be committed by words.

That brings me to the critical question whether a silent caller may be guilty of an assault. The 
answer to this question seems to me to be “yes, depending on the facts.” It involves questions 
of fact within the province of the jury. After all, there is no reason why a telephone caller who 
says to a woman in a menacing way “I will be at your door in a minute or two” may not be guilty 
of an assault if he causes his victim to apprehend immediate personal violence. Take now the 
case of the silent caller. He intends by his silence to cause fear and he is so understood. The 

‘Two questions of law were canvassed before the Court of Appeal. First, there was the question 
whether psychiatric injury may amount to bodily harm under section 20. The Court of Appeal 
regarded itself as bound by the affi  rmative decision in Reg. v. Chan-Fook [1994] 1 W.L.R. 689. 
The second issue was whether in the absence of physical violence applied directly or indirectly 
to the body of the victim an off ence under section 20 may be committed. The Court of Appeal 
concluded that this question must be answered in the affi  rmative. . . .

It is now necessary to consider whether the making of silent telephone calls causing psy-
chiatric injury is capable of constituting an assault under section 47. The Court of Appeal, 
as constituted in Ireland’s case, answered that question in the affi  rmative. There has been 
substantial academic criticism of the conclusion and reasoning in Ireland: see Archbold News, 
Issue 6, 12 July 1996; Archbold’s Criminal Pleading, Evidence & Practice, (1995), Supplement 
No. 4 (1996), pp. 345–347; Smith and Hogan, Criminal Law, 8th ed., 413; Herring, “Assault by 
Telephone” by Jonathan Herring [1997] C.L.J. 11; “Assault” [1997] Crim.L.R. 434, 435–436. 
Counsel’s arguments, broadly speaking, challenged the decision in Ireland on very similar 
lines. Having carefully considered the literature and counsel’s arguments, I have come to the 
conclusion that the appeal ought to be dismissed.

The starting point must be that an assault is an ingredient of the off ence under section 47. It 
is necessary to consider the two forms which an assault may take. The fi rst is battery, which 
involves the unlawful application of force by the defendant upon the victim. Usually, section 
47 is used to prosecute in cases of this kind. The second form of assault is an act causing 
the victim to apprehend an imminent application of force upon her: see Fagan v. Metropolitan 
Police Commissioner [1969] 1 Q.B. 439, 444D-E.r

One point can be disposed of, quite briefl y. The Court of Appeal was not asked to consider 
whether silent telephone calls resulting in psychiatric injury is capable of constituting a bat-
tery. But encouraged by some academic comment it was raised before your Lordships’ House. 
Counsel for Ireland was most economical in his argument on the point. I will try to match his 
economy of words. In my view it is not feasible to enlarge the generally accepted legal mean-
ing of what is a battery to include the circumstances of a silent caller who causes psychiatric 
injury.

It is to assault in the form of an act causing the victim to fear an immediate application of force 
to her that I must turn. Counsel argued that as a matter of law an assault can never be com-
mitted by words alone and therefore it cannot be committed by silence. The premise depends 
on the slenderest authority, namely, an observation by Holroyd J. to a jury that “no words or 
singing are equivalent to an assault”: Meade’s and Belt’s case 1 (1823) 1 Lew. C.C. 184. The 
proposition that a gesture may amount to an assault, but that words can never suffi  ce, is unre-
alistic and indefensible. A thing said is also a thing done. There is no reason why something 
said should be incapable of causing an apprehension of immediate personal violence, e.g. a 
man accosting a woman in a dark alley saying “come with me or I will stab you.” I would, there-
fore, reject the proposition that an assault can never be committed by words.

That brings me to the critical question whether a silent caller may be guilty of an assault. The 
answer to this question seems to me to be “yes, depending on the facts.” It involves questions 
of fact within the province of the jury. After all, there is no reason why a telephone caller who 
says to a woman in a menacing way “I will be at your door in a minute or two” may not be guilty 
of an assault if he causes his victim to apprehend immediate personal violence. Take now the 
case of the silent caller. He intends by his silence to cause fear and he is so understood. The 
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victim is assailed by uncertainty about his intentions. Fear may dominate her emotions, and 
it may be the fear that the caller’s arrival at her door may be imminent. She may fear the possi-
bility of immediate personal violence. As a matter of law the caller may be guilty of an assault: 
whether he is or not will depend on the circumstances and in particular on the impact of the 
caller’s potentially menacing call or calls on the victim. Such a prosecution case under section 
47 may be fi t to leave to the jury. And a trial judge may, depending on the circumstances, put a 
common sense consideration before the jury, namely what, if not the possibility of imminent 
personal violence, was the victim terrifi ed about? I conclude that an assault may be commit-
ted in the particular factual circumstances which I have envisaged. For this reason I reject the 
submission that as a matter of law a silent telephone caller cannot ever be guilty of an off ence 
under section 47. In these circumstances no useful purpose would be served by answering the 
vague certifi ed question in Ireland.

Having concluded that the legal arguments advanced on behalf of Ireland on section 47 must 
fail, I nevertheless accept that the concept of an assault involving immediate personal vio-
lence as an ingredient of the section 47 off ence is a considerable complicating factor in bring-
ing prosecutions under it in respect of silent telephone callers and stalkers. That the least 
serious of the ladder of off ences is diffi  cult to apply in such cases is unfortunate.’

NOTE

Briefl y, the case decided the following:

an assault can be committed by words alone: ‘a thing said is also a thing done’;• 

silent telephone calls may, depending on the facts, also constitute assault because of their • 

menacing nature;

psychiatric harm cannot amount to violence for the purposes of battery but can constitute • 

harm for the purposes of ABH and GBH;

immediacy: an assault cannot consist of immediate fear alone. There must be fear of imme-• 

diate physical violence.

Here is a more detailed explanation of these points:

1. Assault: The House of Lords refl ected on a need to protect the victims of stalking by 

criminal sanction. It was very diffi cult to do so without stretching the traditional defi nition 

of assault. The Protection from Harassment Act 1997 was not then in force. The harm 

infl icted by stalking is essentially psychological harm caused by uncertainty about pre-

cisely what the stalker might do next and when. There would be little diffi culty where the 

psychological harm was the result of a battery. But most stalking cases arise from threats 

in letters and telephone calls not physical force. That means that in order to convict of 

assault or actual bodily harm, a technical assault must be proved. This case confi rmed the 

traditional defi nition of assault.

2. Silent telephone calls: Lord Steyn stated that an assault may be committed where V fears 

the possibility of immediate personal violence. Here, he may have extended the traditional 

defi nition to cover fear of violence that is not immediate. He goes on to say, however, that 

it would depend on the facts. Constanza had already decided that a lapse of time was 

permissible. It is unclear whether Ireland/Burstow really did any more than confi rm this 

principle.

victim is assailed by uncertainty about his intentions. Fear may dominate her emotions, and 
it may be the fear that the caller’s arrival at her door may be imminent. She may fear the possi-
bility of immediate personal violence. As a matter of law the caller may be guilty of an assault: 
whether he is or not will depend on the circumstances and in particular on the impact of the 
caller’s potentially menacing call or calls on the victim. Such a prosecution case under section 
47 may be fi t to leave to the jury. And a trial judge may, depending on the circumstances, put a 
common sense consideration before the jury, namely what, if not the possibility of imminent 
personal violence, was the victim terrifi ed about? I conclude that an assault may be commit-
ted in the particular factual circumstances which I have envisaged. For this reason I reject the 
submission that as a matter of law a silent telephone caller cannot ever be guilty of an off ence 
under section 47. In these circumstances no useful purpose would be served by answering the 
vague certifi ed question in Ireland.

Having concluded that the legal arguments advanced on behalf of Ireland on section 47 must 
fail, I nevertheless accept that the concept of an assault involving immediate personal vio-
lence as an ingredient of the section 47 off ence is a considerable complicating factor in bring-
ing prosecutions under it in respect of silent telephone callers and stalkers. That the least 
serious of the ladder of off ences is diffi  cult to apply in such cases is unfortunate.’
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3. Psychiatric harm: The judgment clarifi ed that infl icting psychiatric harm can never amount 

to the physical violence required by the offence of battery but if serious it can amount to 

harm for the purposes of ABH or GBH.

4. Immediacy: The judgment does not make clear how long a delay is permissible in assault 

between the telephone call generating fear and the violence. How long is too long?

Suppose that D in Edinburgh emails V in London and says that unless she agrees to him vis-

iting he will run her over and break both her legs. Has D assaulted V? V would apprehend 

violence but not immediately and Ireland really has no answer beyond leaving the matter 

to the jury. Whether the uncertain lapse of time between the threat and the intended 

infl iction would prevent the threat from counting as an assault is an open question.

The requirement in the traditional defi nition of apprehension of ‘immediate’ violence has 

made the offence ill-suited to this social problem. Read the following extract by J. Horder 

‘Reconsidering Psychic Assault’ [1998] Crim LR 392:

‘The meaning of “imminence” in the common law of assault

Glanville Williams tells us that it has been settled law since the middle ages that the actus reus 
of assault had a technical meaning, diff erent from battery, and focused on the apprehension 
that unlawful force was about to be applied to the victim. . . . “[i[t is immaterial that the actor 
is not at that moment within striking distance, but he must, it seems, be suffi  ciently near to 
apply the force then and there . . . [The author then referred to the decision in Ireland [1997] 
above.] One implication of this dictum appears to be that Williams’ understanding of the immi-
nence requirement, cited above, cannot stand as an interpretation of the modern law. Ireland 
could not conceivably have been regarded as “suffi  ciently near to apply the force then and 
there”. That leaves us with the puzzle of what imminence does mean, in the law of psychic 
assault, and that puzzle inevitably raises the question of what the rationale for the require-
ment of imminence really is. . . .’

With reference to Lord Steyn’s comment regarding the caller who threatens to arrive at a 

victim’s door in a minute or two:

‘Whether true or not, this example raises the awkward question, not addressed in Ireland, of 
when a threat of future violence could not be regarded as an assault because of the length of 
delay between the threat itself and the infl iction of the violence. What if Lord Steyn’s hypo-
thetical caller had said, “I will be at your door within the hour”?, or “I will be at your door later 
tonight”? It is not a suffi  cient answer to say that the question of whether such threats amount 
to a threat of imminent violence, and are thus an assault, can be left to the jury. For what is 
lacking in such an answer is an account of the qualitative – as opposed to the quantitative 
– diff erence between (say) a threat of violence “in a minute or two”, and a threat of violence 
“later tonight”, that warrants marking out the former alone as an assault. . . .’

On considering several cases, including Smith v Superintendent of Woking Police Station and 

Logdon the author continued:

example

‘The meaning of “imminence” in the common law of assault

Glanville Williams tells us that it has been settled law since the middle ages that the actus reus
of assault had a technical meaning, diff erent from battery, and focused on the apprehension 
that unlawful force was about to be applied to the victim. . . . “[i[t is immaterial that the actor 
is not at that moment within striking distance, but he must, it seems, be suffi  ciently near to 
apply the force then and there . . . [The author then referred to the decision in Ireland [1997] 
above.] One implication of this dictum appears to be that Williams’ understanding of the immi-
nence requirement, cited above, cannot stand as an interpretation of the modern law. Ireland 
could not conceivably have been regarded as “suffi  ciently near to apply the force then and 
there”. That leaves us with the puzzle of what imminence does mean, in the law of psychic 
assault, and that puzzle inevitably raises the question of what the rationale for the require-
ment of imminence really is. . . .’

‘Whether true or not, this example raises the awkward question, not addressed in Ireland, of 
when a threat of future violence could not be regarded as an assault because of the length of 
delay between the threat itself and the infl iction of the violence. What if Lord Steyn’s hypo-
thetical caller had said, “I will be at your door within the hour”?, or “I will be at your door later 
tonight”? It is not a suffi  cient answer to say that the question of whether such threats amount 
to a threat of imminent violence, and are thus an assault, can be left to the jury. For what is 
lacking in such an answer is an account of the qualitative – as opposed to the quantitative 
– diff erence between (say) a threat of violence “in a minute or two”, and a threat of violence 
“later tonight”, that warrants marking out the former alone as an assault. . . .’
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‘In all of these cases the nature of the conditions holding threat in suspense is diff erent; but 
it is the fact that there is such a threat, inducing a fear of violence, that matters. And in this 
regard, the amount of time during which the threat’s implementation is suspended, the degree 
of imminence, should be regarded as of little moral signifi cance. Taken together, all these 
cases are good illustrations of the weakness of the case for an imminence requirement in the 
law governing the actus reus of psychic assault.’

Does the author favour the requirement of any time limit at all for an assault?

Give reasons for your answer.

You can see that traditional offences are a very imperfect medium for controlling the problem 

of persistent stalking. Further, no assault offence will have been committed until V has suffered 

harm and so early legal intervention to prevent stalking from becoming persistent is not pos-

sible. We shall return to this later in the section on the Protection from Harassment Act 1997.

thinking point 10.2

D is a former acquaintance of V now living 50 miles away. He sends her frequent emails, 

letters and fl owers which V fi nds annoying and to which she does not respond. After 

several months, the emails become threatening and D says that he will burn down 

her house. D then begins to make late night silent telephone calls to her. V becomes 

distraught. Has D committed the AR of assault?

You can assault by omission
You may recall two assault cases from Chapter 2: Fagan v MPC  [1969] 1 QB 439 (‘Coincidence 

of AR and MR in time and the continuing act exception’, p 47) and DPP v Santana-Bermudez 

[2003] EWHC Div Ct, [2004] Crim LR 417 (‘Creation of a situation of danger’, p 61). In the 

former, D accidentally parked his car on a police offi cer’s foot and delayed moving off after 

becoming aware of his actions. It was held that he had committed an assault and battery 

through a series of events or a continuing act, though some doubt was expressed as to 

whether his failure or omission to remove the car would be capable of constituting the 

assault. However, in Santana-Bermudez the drug-user’s omission or failure to disclose to the 

police offi cer about to search him that he had a sharp object in his pocket (a syringe needle) 

was regarded as the AR of assault under the Miller duty principle.

10.1.3  Mens Rea

This will be dealt with as part of battery below since assault and battery share a common MR.

 10.2 Battery
10.2.1 Defi nition• 

10.2.2 Actus Reus• 

10.2.3 Mens Rea of Assault and Battery• 

‘In all of these cases the nature of the conditions holding threat in suspense is diff erent; but 
it is the fact that there is such a threat, inducing a fear of violence, that matters. And in this 
regard, the amount of time during which the threat’s implementation is suspended, the degree 
of imminence, should be regarded as of little moral signifi cance. Taken together, all these 
cases are good illustrations of the weakness of the case for an imminence requirement in the 
law governing the actus reus of psychic assault.’

thinking point 10.2

D is a former acquaintance of V now living 50 miles away. He sends her frequent emails, 

letters and fl owers which V fi nds annoying and to which she does not respond. After 

several months, the emails become threatening and D says that he will burn down 

her house. D then begins to make late night silent telephone calls to her. V becomes

distraught. Has D committed the AR of assault?
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10.2.1  Defi nition

Battery: Any act by which the defendant intentionally or recklessly infl icts or applies unlaw-

ful personal violence or force upon the victim.

Actus Reus

Application/Infl iction of• 

Unlawful and personal violence.• 

Mens Rea of Assault and Battery

Intention or• 

Subjective • Cunningham recklessness.

10.2.2  Actus Reus

Application/Infl iction

There is no need for the victim to apprehend violence. A battery occurs when physical force is 

infl icted upon the victim. As with assault, it need be neither aggressive nor hostile and need 

only consist of unwanted physical contact not harm. We implicitly consent to reasonable 

force in social situations such as jostling on the underground or high street, for example, and 

this is not an offence of battery.

Battery by omission
Infl iction will typically be a positive act but Santana-Bermudez [2003] confi rms that violence 

may also be infl icted by omission.

Violence need not be directly infl icted
Unlawful personal violence or force need not be directly infl icted upon the victim.

An intermediate medium for the application, such as a weapon, will suffi ce. In Fagan, for 

example, the intermediate means of applying force to the police offi cer’s foot was the 

defendant’s car. There are three cases in point:

 Haystead v Chief Constable of Derbyshire ●  [2000] 3 ALL ER 890 QUEEN’S 
BENCH DIVISION

The defendant twice punched a woman who was holding her baby, causing the baby to 

fall and sustain injury. He was convicted of battery. The QBD rejected his argument that the 

application of force was insuffi ciently direct.

‘Here the movement of Miss Wright whereby she lost hold of the child was entirely and immedi-
ately the result of the appellant’s action in punching her. There is no diff erence in logic or good 
sense between the facts of this case and one where the defendant might have used a weapon to 
fell the child to the fl oor, save only that this is a case of reckless and not intentional battery.’

It was unnecessary to invoke ‘transferred malice’ (Chapter 3, ‘Transferred Malice’, p 132) 

because D had been reckless whether he injured the baby. Even if he had not been reckless, 

he had caused the child’s injuries, for which the test is objective.

‘Here the movement of Miss Wright whereby she lost hold of the child was entirely and immedi-
ately the result of the appellant’s action in punching her. There is no diff erence in logic or good 
sense between the facts of this case and one where the defendant might have used a weapon to 
fell the child to the fl oor, save only that this is a case of reckless and not intentional battery.’
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R v Martin ●  [1881) 8 QBD 54 DIVISIONAL COURT

D put out the gas lights on a stairway of a crowded theatre shortly before the end of a play 

and also placed an iron bar across the doorway of an exit. Panic took hold of the audience 

who rushed down the stairs forcing people against the barred exit. Many were thrown to the 

fl oor or severely injured. The defendant was convicted of GBH contrary to s20. The Divisional 

Court confi rmed the conviction apparently on the basis of a battery not an assault.

DPP v K (a minor) ●  [1990] 1 WLR 1067 DIVISIONAL COURT

This was a case of s47 Offences Against the Person Act 1861: assault causing actual bodily 

harm. A schoolboy had taken hydrochloric acid from a school laboratory into a cloakroom. He 

panicked when he heard someone approaching and poured the acid into a drying machine. 

He then abandoned the room. The acid blew into the face of a young victim who next used 

the machine.

Violence/force

There must be some force applied to the body of the victim. As we have seen (‘You can 

assault by words alone or even by silence’, p 519), Ireland says that the infl iction of psychiatric 

harm alone is not a battery.

thinking point 10.3

Has D committed the AR of battery in the following situations?

1. D digs a pit outside V’s front door. V falls into it when emerging from his house one 

night.

2. D sets his dog on V in order to attack V.

3. D throws a fi rework into a crowd of people who barge into each other to escape.

4. D slaps V hard on the back in greeting him at a party.

5. A store security guard suspects V of shoplifting and in order to detain her for question-

ing he grabs hold of her sleeve.

10.2.3  Mens Rea of Assault and Battery

The following case confi rms the MR for these offences as intention or recklessness:

R v Venna ●  [1975] 3 ALL ER 788 COURT OF APPEAL

A police offi cer was struck on the hand by D’s foot during an attempted arrest in a street dis-

turbance. A bone was fractured. D was convicted of assault occasioning ABH and appealed. 

The Court of Appeal held:

‘We see no reason in logic or in law why a person who recklessly applies physical force to the 
person of another should be outside the criminal law of assault. In many cases the dividing line 
between intention and recklessness is barely distinguishable. This is such a case. In our judg-
ment the direction was right in law; this ground of appeal fails. . . .’ Appeal dismissed.

It is now clear that the type of recklessness required is Cunningham recklessness.

thinking point 10.3

Has D committed the AR of battery in the following situations?

1. D digs a pit outside V’s front door. V falls into it when emerging from his house one 

night.

2. D sets his dog on V in order to attack V.

3. D throws a fi rework into a crowd of people who barge into each other to escape.

4. D slaps V hard on the back in greeting him at a party.

5. A store security guard suspects V of shoplifting and in order to detain her for question-

ing he grabs hold of her sleeve.

‘We see no reason in logic or in law why a person who recklessly applies physical force to the 
person of another should be outside the criminal law of assault. In many cases the dividing line 
between intention and recklessness is barely distinguishable. This is such a case. In our judg-
ment the direction was right in law; this ground of appeal fails. . . .’ Appeal dismissed.
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It took the courts some time to establish that assault/battery required subjective as opposed 

to objective Caldwell recklessness. DPP v K (‘Violence need not be directly infl icted’, p 526)

had held that Caldwell recklessness applied to assault occasioning ABH whereas the follow-

ing case applied Cunningham recklessness:

R v Spratt [1990] ●  1 WLR 1073 COURT OF APPEAL

A subjective test of recklessness in common assault was approved to acquit D of assault 

occasioning actual bodily harm contrary to s47 Offences Against the Person Act 1861 who 

had fi red an air pistol from a fl at into a square below. Two pellets had hit a child playing there. 

He had stated that he was aiming at a sign and would not have fi red if he had known the 

child was there. Subjective recklessness (foresight) was also required in relation to the risk of 

actual bodily harm. This particular requirement was later overturned by the House of Lords 

in Savage [1991] 4 All ER 698.

The House of Lords in R v Savage, DPP v Parmenter [1991] 3 WLR 914 (see under ABH, 

‘Occasioning/Causation’, p 530) confi rmed that recklessness in assault/battery must be sub-

jective. R v G [2003] AC 1034 (the two boys who set fi re to a wheelie-bin) has now abolished 

Caldwell recklessness in any event.

thinking point 10.4

On a street, D pushes V out of the way causing V to bump into a lamp-post and hurt 

herself. Does D have the MR for battery on V if:

a. D disliked V and wanted to cause harm?

b. D knew she pushed V harder than was reasonable?

c. D was in a hurry and did not even think about the possibility of harm?

Defi nition of assault:

AR: causing another to apprehend unlawful, personal violence• 

MR: either intentionally or by subjective recklessness.• 

It can be committed by:

words or silence (• Ireland/Burstow); or

omission • (Santana-Bermudez).

Defi nition of battery:

AR: the • infl iction of unlawful, personal violence

MR: which must be intentionally or (subjective) recklessly infl icted.• 

It can be committed by:

omission; or• 

the indirect use of force (• Haystead, Martin, DPP v K).

thinking point 10.4

On a street, D pushes V out of the way causing V to bump into a lamp-post and hurt 

herself. Does D have the MR for battery on V if:

a. D disliked V and wanted to cause harm?

b. D knew she pushed V harder than was reasonable?

c. D was in a hurry and did not even think about the possibility of harm?

Defi nition of assault:f

AR: causing another to apprehend unlawful, personal violence•

MR: either intentionally or by subjective recklessness.•

It can be committed by:

words or silence (• Ireland/Burstow); orw

omission• (Santana-Bermudez).

Defi nition of battery:

AR: the • infl iction of unlawful, personal violence

MR: which must be intentionally or (subjective) recklessly infl icted.•

It can be committed by:

omission; or•

the indirect use of force (• Haystead, Martin, DPP v K).K

section
summary
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 10.3  Aggravated Assaults: Actual 
Bodily Harm, s47 OAPA 1861

10.3.1 Defi nition• 

10.3.2 Actus Reus• 

10.3.3 Mens Rea• 

10.3.1  Defi nition

Section 47 OAPA 1861:

‘Whosoever shall be convicted on indictment of any assault occasioning actual bodily harm 

shall be liable to imprisonment for not more than fi ve years.’ The offence is triable either 

way (in either the magistrates’ or Crown Court).

Actus reus

Assault or battery• 

Either must cause actual bodily harm.• 

Mens rea

MR of assault/battery.• 

Diagram 10.2 Actual Bodily Harm

Assault/Battery + =Causation ABH

An assault may attract higher penalties because it is aggravated by reason of any of the 

following:

Ulterior intention eg Assault with intent to resist or prevent lawful arrest 
(s38 OAPA 1861).

Circumstances Assault on a constable in the execution of duty (s51 
Police Act 1964).

Sexual assault (s3 Sexual Offences Act 2003).

Racial or religious hostility (s28 Crime and Disorder Act 
1998).

Consequences Causing Actual Bodily Harm (s47 OAPA 1861).

We will consider assault occasioning actual bodily harm here (ABH) contrary to s47 and racial 

and religious hostility towards the end of this chapter. ABH would be the charge for relatively 

minor injuries such as bruising, a broken nose or teeth, a fractured wrist or ankle and minor 

cuts. It also includes psychiatric harm which can of course be considerably more serious than 

the former categories. There is therefore some vagueness about the defi nition of ABH and 

the distinction from battery.



530

C
h

ap
te

r 
10

 N
on

-f
at

al
 O

ff
en

ce
s 

ag
ai

ns
t 

th
e 

Pe
rs

on

10.3.2  Actus Reus

Assault/Battery

There must be proof of a technical assault or battery (ie the AR/MR of either must be proved) 

which in turn occasions or causes ABH.

Occasioning/Causation
There must be an unbroken causal connection between the assault/battery and harm. Recall 

that an unforeseen intervention, a novus actus interveniens, will break the chain of causation. 

By way of illustration, in the case of Roberts (1971) 56 Cr App R 95 the Court of Appeal held 

that a victim of an assault/battery who jumped from a moving car and suffered a broken 

ankle, did not break the chain. The defendant driver had asked her to remove her clothes 

and begun to pull off her coat. She jumped fearing a sexual assault. He argued at trial that 

he lacked the MR for ABH. He was convicted and appealed. The Court of Appeal held that 

the voluntary decision to jump was the natural and foreseeable result of what the defendant 

said and did and that there was no need to prove MR in relation to the harm. This decision 

received approval by the House of Lords in R v Savage:

R v Savage ●  [1991] 4 ALL ER 698 HOUSE OF LORDS

One woman assaulted another by throwing a glass of beer at her. The glass was broken, pos-

sibly accidentally, and the woman’s wrist was cut. Savage was charged with ABH. The House 

of Lords held, on the basis of Roberts, that no MR was required as to the harm and that the 

occasioning/causing of harm should be decided by reference to whether a reasonable man 

would have expected the injury as a natural consequence of D’s assault. The House overruled 

Spratt [1991] 2 All ER 210 which had required Cunningham recklessness or foresight as to the 

risk of ABH: the young man who was charged with ABH for fi ring an air rifl e from his window 

and injuring a girl.

NOTE

There were criticisms of this judgment. Did it mean that an assault can be committed acci-

dentally for the purposes of ABH? Was Ms. Savage punished simply for the consequences 

of her act? Where was the consideration of her MR? If she had intended only an assault by 

throwing beer, to convict her of greater harm (ABH) would offend the correspondence prin-

ciple (Chapter 3, ‘Intention corresponding to purpose’, p 110) that MR should correspond to 

the AR of an offence and not to lesser harm.

The meaning of ABH

ABH was defi ned in Miller [1954] 2 QB 282 to mean any hurt or injury calculated to interfere 

with the health or comfort of the victim. It need not be serious or permanent but must be 

more than trifl ing or transient. Miller was a case of rape within marriage where the husband 

was convicted of ABH.

In R v Chan-Fook [1994] 1 WLR 689 the Court of Appeal held that psychiatric injury may 

amount to ABH. D had aggressively questioned and locked in a suspected thief. There was a 

dispute as to whether D had physically assaulted the victim. But the prosecution also alleged 

that even if the victim had suffered no physical injury, he had been put into a mental state 



531

A
ggravated A

ssaults: A
ctual Bodily H

arm
, s47 O

A
PA

 1861
which amounted to ABH. No psychiatric evidence was given. The judge directed the jury 

that an assault which caused an hysterical and nervous condition was suffi cient. On appeal 

against conviction Hobhouse LJ said (at pp 695–696):

‘The body of the victim includes all parts of his body, including his organs, his nervous sys-
tem and his brain. Bodily injury therefore may include injury to any of those parts of his body 
responsible for his mental and other faculties. . . . it does not include mere emotions such as 
fear or distress nor panic nor does it include, as such, states of mind that are not themselves 
evidence of some identifi able clinical condition.’

He observed that whether or not an assault occasioned psychiatric injury should be left to the 

jury on hearing psychiatric evidence. The appeal was dismissed.

Chan-Fook was a step on the path to the classifi cation of psychological harm as assault by 

the House of Lords in Burstow (‘“Infl iction” does not require either an assault or the direct 

application of force’, p 534).

Further cases have confi rmed that a relatively low threshold of harm can amount to ABH. The 

Court of Appeal in R (on the application of T) v DPP [2003] EWHC 266 held that a momentary 

loss of consciousness was suffi cient. It constituted harm and an injurious impairment to the 

victim’s sensory functions which was more than transient and trifl ing. V had been kicked in 

the eye by a member of a group and was subsequently kicked by D as he lay on the ground 

causing the momentary loss of consciousness. The whole attack had caused facial injuries to 

V but the only injury directly attributable to D was the momentary loss of consciousness.

The Divisional Court in DPP v Smith [2006] EWHC 94 (Admin), [2006] Crim LR 528 held that 

cutting off a substantial amount of a person’s hair, or putting paint or other substances in it, 

even though it is dead tissue, is capable of constituting ABH. Ordinarily, this might constitute 

battery but in extreme cases could amount to ABH. There is no need for either pain or for the 

skin to be cut or bruised or for the harm to be permanent. D had cut off his ex-girlfriend’s 

pony tail and some of the hair on the top of her head.

Judge LJ:

‘15 As there are no decisions directly in point, we must address the problem on fi rst principles, 
noting that, according to Viscount Kilmuir LC in Director of Public Prosecutions v Smith [1961] 
AC 290, “bodily harm” needs no explanation, and that the phrase “actual bodily harm” consists 
of “three words of the English language which require no elaboration and in the ordinary course 
should not receive any [R v Chan-Fook]”. So actual bodily harm means what it says.

16 It is necessary to look at defi nitions because there is nothing to assist us in the decided 
cases. In ordinary language, “harm” is not limited to “injury”, and according to the Concise 
Oxford Dictionary extends to “hurt” or “damage”. According to the same dictionary, “bodily”, 
whether used as an adjective or an adverb, is “concerned with the body”. “Actual”, as defi ned 
in the authorities, means that the bodily harm should not be so trivial or trifl ing as to be eff ect-
ively without signifi cance.

17 Recent authority shows that evidence of external bodily injury, or a break in or bruise to the 
surface of the skin, is not required. Chan-Fook established that actual bodily harm was not 
limited to “harm to the skin, fl esh and bones of the victim”. It applies to all parts of the body, 
“including the victim’s organs, his nervous system and his brain”. The signifi cant words in that 
sentence are “all” and “includes”. By identifying specifi c parts of the body, the observations in 
this judgment were not excluding any others. An assault occasioning actual bodily harm may 

‘The body of the victim includes all parts of his body, including his organs, his nervous sys-
tem and his brain. Bodily injury therefore may include injury to any of those parts of his body 
responsible for his mental and other faculties. . . . it does not include mere emotions such as 
fear or distress nor panic nor does it include, as such, states of mind that are not themselves 
evidence of some identifi able clinical condition.’

‘15 As there are no decisions directly in point, we must address the problem on fi rst principles, 
noting that, according to Viscount Kilmuir LC in Director of Public Prosecutions v Smith [1961] 
AC 290, “bodily harm” needs no explanation, and that the phrase “actual bodily harm” consists 
of “three words of the English language which require no elaboration and in the ordinary course 
should not receive any [R v Chan-Fook]”. So actual bodily harm means what it says.

16 It is necessary to look at defi nitions because there is nothing to assist us in the decided 
cases. In ordinary language, “harm” is not limited to “injury”, and according to the Concise 
Oxford Dictionary extends to “hurt” or “damage”. According to the same dictionary, “bodily”, 
whether used as an adjective or an adverb, is “concerned with the body”. “Actual”, as defi ned 
in the authorities, means that the bodily harm should not be so trivial or trifl ing as to be eff ect-
ively without signifi cance.

17 Recent authority shows that evidence of external bodily injury, or a break in or bruise to the 
surface of the skin, is not required. Chan-Fook established that actual bodily harm was not 
limited to “harm to the skin, fl esh and bones of the victim”. It applies to all parts of the body, 
“including the victim’s organs, his nervous system and his brain”. The signifi cant words in that 
sentence are “all” and “includes”. By identifying specifi c parts of the body, the observations in 
this judgment were not excluding any others. An assault occasioning actual bodily harm may 
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be committed by words or gestures alone, without the need for any physical contact between 
the assailant and the body of the victim (R v Ireland and Burstow [1998] AC 147). It follows that 
physical pain consequent on an assault is not a necessary ingredient of this off ence (see also 
R(T) v DPP [2003] Crim LR 622).

18 In my judgment, whether it is alive beneath the surface of the skin or dead tissue above the 
surface of the skin, the hair is an attribute and part of the human body. It is intrinsic to each 
individual and to the identity of each individual. Although it is not essential to my decision, I 
note that an individual’s hair is relevant to his or her autonomy. Some regard it as their crown-
ing glory. Admirers may so regard it in the object of their aff ections. Even if, medically and 
scientifi cally speaking, the hair above the surface of the scalp is no more than dead tissue, it 
remains part of the body and is attached to it. While it is so attached, in my judgment it falls 
within the meaning of “bodily” in the phrase “actual bodily harm”. It is concerned with the body 
of the individual victim.

19 In my judgment, the respondent’s actions in cutting off  a substantial part of the victim’s 
hair in the course of an assault on her – like putting paint on it or some unpleasant substance 
which marked or damaged it without causing injury elsewhere – is capable of amounting to an 
assault which occasions actual bodily harm. The justices were wrong in law.’ Appeal allowed.

ABH by omission
Recall the case of Santana-Bermudez in relation to assault by omission discussed earlier in 

this chapter. It was held that D was under a duty to inform the police offi cer of the needles 

in his pocket and his failure to do so constituted an omission rendering him liable for assault 

occasioning ABH.

Silent telephone calls
If one can assault by a silent telephone call (Constanza and Ireland) which causes clinical psy-

chological harm, then it follows that one should be able to also commit ABH by this means.

10.3.3  Mens Rea

The case of Savage above confi rmed that Cunningham recklessness or intention in relation 

to an assault is all that is required. Recklessness would mean that D needs to foresee that 

he might cause an assault or battery and then goes on to unreasonably take that risk. No 

foresight of ABH is required in either case. Of course, the question of whether the harm is 

‘accidental’ or not is not helpful. The risk of even accidental harm arising from deliberate dan-

gerous conduct can be foreseen by D. The question is, therefore, always one of whether D 

actually foresaw a risk of harm.

thinking point 10.5

In a neighbour dispute, D threatens to set his dog on V. V is scared of the dog. He jumps 

over a fence and falls, breaking his wrist. Has D committed ABH under s47?

You will fi rst need to consider whether:

the harm amounts to ABH• 

D committed the AR/MR elements of an assault• 

there is a causal link to the harm.• 

be committed by words or gestures alone, without the need for any physical contact between 
the assailant and the body of the victim (R v Ireland and Burstow [1998] AC 147). It follows that 
physical pain consequent on an assault is not a necessary ingredient of this off ence (see also 
R(T) v DPP [2003] Crim LR 622).

18 In my judgment, whether it is alive beneath the surface of the skin or dead tissue above the 
surface of the skin, the hair is an attribute and part of the human body. It is intrinsic to each 
individual and to the identity of each individual. Although it is not essential to my decision, I 
note that an individual’s hair is relevant to his or her autonomy. Some regard it as their crown-
ing glory. Admirers may so regard it in the object of their aff ections. Even if, medically and 
scientifi cally speaking, the hair above the surface of the scalp is no more than dead tissue, it 
remains part of the body and is attached to it. While it is so attached, in my judgment it falls 
within the meaning of “bodily” in the phrase “actual bodily harm”. It is concerned with the body 
of the individual victim.

19 In my judgment, the respondent’s actions in cutting off  a substantial part of the victim’s 
hair in the course of an assault on her – like putting paint on it or some unpleasant substance 
which marked or damaged it without causing injury elsewhere – is capable of amounting to an 
assault which occasions actual bodily harm. The justices were wrong in law.’ Appeal allowed.

thinking point 10.5

In a neighbour dispute, D threatens to set his dog on V. V is scared of the dog. He jumps

over a fence and falls, breaking his wrist. Has D committed ABH under s47?

You will fi rst need to consider whether:

the harm amounts to ABH•

D committed the AR/MR elements of an assault•

there is a causal link to the harm.•
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ABH under s47 is defi ned as:

assault occasioning actual bodily harm;• 

the assault must occasion or cause ABH;• 

ABH consists of interference with health and comfort. It can also include psychological harm; • 

and

there is no need for MR in respect of the ABH but there must be MR (intention or recklessness) • 

for the assault.

 10.4  Malicious Wounding and GBH, s20 
OAPA 1861

10.4.1 Defi nition• 

10.4.2 Actus Reus• 

10.4.3 Mens Rea• 

10.4.1  Defi nition

Section 20: Whosoever shall unlawfully and maliciously wound or infl ict any grievous bod-

ily harm upon any other person, either with or without any weapon or instrument shall 

be guilty of [an offence triable either way] and being convicted thereof shall be liable to 

imprisonment for fi ve years.

Section 20 creates two offences:

Malicious wounding which need not be really serious; or• 

Malicious infl iction of GBH.• 

Actus reus

Wounding; or• 

Infl iction of GBH.• 

Mens rea

Maliciously (intention or • Cunningham recklessness).

ABH under s47 is defi ned as:r

assault occasioning actual bodily harm;• 

the assault must occasion or cause ABH;•

ABH consists of interference with health and comfort. It can also include psychological harm;• 

and

there is no need for MR in respect of the ABH but there must be MR (intention or recklessness)• 

for the assault.

section
summary

S20 OAPA 1861

Wounding OR
Infliction of really

serious harm (GBH)

Diagram 10.3 
Section 20 
Offences Against 
the Person Act 
1861
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10.4.2  Actus Reus

Wounding

Case law has established the following technical rules:

The continuity of the whole skin must be broken: • Moriarty v Brookes (1834) 6 C&P 684.

A scratch which does not break the inner skin is not a wound: • R v McLoughlin (1838) 8 

C&P 635.

Neither is an internal rupture of a blood vessel such as in the eye: • C (a minor) v Eisenhower 

[1984] QB 331.

There is no wound if bone is broken but skin remains intact, eg a collar-bone: • R v Wood 

(1830) 1 Mood CC 278.

Rupture of the inner skin of cheek or urethra resulting in bleeding is a wound: • R v Waltham 

(1849) 3 Cox CC 442.

Therefore, although a wound must be more than a superfi cial scratch, it need not amount 

to GBH.

Grievous bodily harm

GBH was defi ned as ‘really serious harm’ in DPP v Smith [1961] AC 290: (Chapter 6, ‘Homicide 

1: Murder’, p 286). It is an imprecise description which has not really been clarifi ed by any 

later cases. The injury does not need to be permanent or life-threatening and clearly what 

might be serious to one person, for instance a child or a person with a particular disability, 

need not be to another. It would be charged where there is permanent disability or disfi gure-

ment, broken or displaced bones, a fractured skull and injuries causing substantial loss of 

blood or lengthy incapacity as well as serious psychiatric injury.

Burstow and Ireland provide that serious psychological injury, even if caused by telephone 

calls, may constitute GBH. It could be diffi cult to prove mens rea (recklessness or intention in 

respect of some harm) in this case though for there would need to be proof of foresight of 

psychological harm.

Serious disease infection such as HIV is also included: R v Dica [2004] EWCA Crim 1103 (see 

‘Defences to Assault: Consent’, p 557).

Infl iction

‘Infl iction’ does not require either an assault or the direct application of force

It was once thought that infl iction of a wound or GBH was a technical term requiring proof 

of a prior assault:

R v Clarence ●  (1888) 22 QBD 23 COURT OF CROWN CASES RESERVED

A husband transmitted a serious sexual disease (gonorrhoea) to his wife through consensual 

sexual intercourse, concealing from her his true state of health. He successfully appealed 

against convictions of GBH under s20 and ABH under s47. One of the reasons for overturn-

ing his conviction was that the majority of the nine judges considered it essential to identify 

a prior assault for both offences. They acquitted him by holding that consensual sexual inter-

course was not an unlawful act of violence and was thus no assault.
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The House of Lords held in Wilson [1984] AC 242, however, that infl iction was not based on 

an assault but that force must be directly applied to the victim’s body. This was ambiguous. 

Would force be directly applied where, for example, the defendant infected the victim with 

a disease through consensual sexual intercourse? What if the defendant dug a hole for the 

victim to fall into causing serious injury? Would force be directly applied where he placed 

an iron bar across an emergency exit in a crowded theatre, having turned off the lights and 

shouted fi re? This is what happened in Martin (1881) (above)—an indirect application of 

force—yet the House of Lords in Wilson approved this case and established that infl iction 

was wider than assault but technically narrower than s18 causing GBH. Causing GBH under 

s18 had never been restricted by the requirement of a prior assault.

Both the requirement of an assault/battery and the direct application of force were dispensed 

with for the purposes of s20 by the House of Lords in Burstow. This stalking case established 

along with Ireland as we have seen, that one can assault by silent telephone call and that 

serious psychiatric harm could amount to s20 GBH. No physical violence need be directly or 

indirectly applied to the body of the victim.

R v Ireland; R v Burstow ●  [1997] 4 ALL ER 225 HOUSE OF LORDS

Lord Steyn:

‘It will now be convenient to consider the question which is common to the two appeals, namely, 
whether psychiatric illness is capable of amounting to bodily harm in terms of sections 18, 20 
and 47 of the Act of 1861. The answer must be the same for the three sections. . . .

The case was that they [the victims] developed mental disturbances of a lesser order, namely 
neurotic disorders. For present purposes the relevant forms of neurosis are anxiety disorders 
and depressive disorders. Neuroses must be distinguished from simple states of fear, or prob-
lems in coping with every day life. Where the line is to be drawn must be a matter of psychiatric 
judgment. But for present purposes it is important to note that modern psychiatry treats neur-
oses as recognisable psychiatric illnesses: see Liability for Psychiatric Injury, Law Commission 
Consultation paper No. 137 (1995) Part III (The Medical Background); Mullany and Hanford,Tort 
Liability for Psychiatric Damages, (1993), discussion on “The Medical Perspective,” at pp. 
24–42, and in particular at 30, footnote 88. Moreover, it is essential to bear in mind that neur-
otic illnesses aff ect the central nervous system of the body, because emotions such as fear 
and anxiety are brain functions. . . .’

Having approved R v Chan-Fook [1994] Lord Steyn continued:

‘The proposition that the Victorian legislator when enacting sections 18, 20 and 47 of the Act 
1861, would not have had in mind psychiatric illness is no doubt correct. Psychiatry was in its 
infancy in 1861. But the subjective intention of the draftsman is immaterial. The only relevant 
enquiry is as to the sense of the words in the context in which they are used. Moreover the Act 
of 1861 is a statute of the “always speaking” type: the statute must be interpreted in the light 
of the best current scientifi c appreciation of the link between the body and psychiatric injury.

For these reasons I would, therefore, reject the challenge to the correctness of Chan-
Fook[1994] 2 All ER 552, [1994] 1 WLR 689. In my view the ruling in that case was based on 
principled and cogent reasoning and it marked a sound and essential clarifi cation of the law. 
I would hold that “bodily harm” in sections 18, 20 and 47 must be interpreted so as to include 
recognizable psychiatric illness.

‘It will now be convenient to consider the question which is common to the two appeals, namely, 
whether psychiatric illness is capable of amounting to bodily harm in terms of sections 18, 20 
and 47 of the Act of 1861. The answer must be the same for the three sections. . . .

The case was that they [the victims] developed mental disturbances of a lesser order, namely 
neurotic disorders. For present purposes the relevant forms of neurosis are anxiety disorders 
and depressive disorders. Neuroses must be distinguished from simple states of fear, or prob-
lems in coping with every day life. Where the line is to be drawn must be a matter of psychiatric 
judgment. But for present purposes it is important to note that modern psychiatry treats neur-
oses as recognisable psychiatric illnesses: see Liability for Psychiatric Injury, Law Commission 
Consultation paper No. 137 (1995) Part III (The Medical Background); Mullany and Hanford,Tort 
Liability for Psychiatric Damages, (1993), discussion on “The Medical Perspective,” at pp. 
24–42, and in particular at 30, footnote 88. Moreover, it is essential to bear in mind that neur-
otic illnesses aff ect the central nervous system of the body, because emotions such as fear 
and anxiety are brain functions. . . .’

‘The proposition that the Victorian legislator when enacting sections 18, 20 and 47 of the Act 
1861, would not have had in mind psychiatric illness is no doubt correct. Psychiatry was in its 
infancy in 1861. But the subjective intention of the draftsman is immaterial. The only relevant 
enquiry is as to the sense of the words in the context in which they are used. Moreover the Act 
of 1861 is a statute of the “always speaking” type: the statute must be interpreted in the light 
of the best current scientifi c appreciation of the link between the body and psychiatric injury.

For these reasons I would, therefore, reject the challenge to the correctness of Chan-
Fook[1994] 2 All ER 552, [1994] 1 WLR 689. In my view the ruling in that case was based on 
principled and cogent reasoning and it marked a sound and essential clarifi cation of the law. 
I would hold that “bodily harm” in sections 18, 20 and 47 must be interpreted so as to include 
recognizable psychiatric illness.
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Reg. v. Burstow: the meaning of “ infl ict” in section 20

The decision in Chan-Fook opened up the possibility of applying sections 18, 20 and 47 in new 
circumstances. The appeal of Burstow lies in respect of his conviction under section 20. It was 
conceded that in principle the wording of section 18, and in particular the words “cause any 
grievous bodily harm to any person” do not preclude a prosecution in cases where the actus 
reus is the causing of psychiatric injury. But counsel laid stress on the diff erence between 
“causing” grievous bodily harm in section 18 and “infl icting” grievous bodily harm in section 
20. Counsel argued that the diff erence in wording reveals a diff erence in legislative intent: 
infl ict is a narrower concept than cause. This argument loses sight of the genesis of sections 
18 and 20. . . .

Instead I turn to the words of the section. Counsel’s argument can only prevail if one may sup-
plement the section by reading it as providing “infl ict by assault any grievous bodily harm.” 
Such an implication is, however, not necessary. On the contrary, section 20, like section 18, 
works perfectly satisfactorily without such an implication. I would reject this part of counsel’s 
argument. . . .

But counsel had a stronger argument when he submitted that it is inherent in the word “infl ict” 
that there must be a direct or indirect application of force to the body. Counsel cited the speech 
of Lord Roskill in Reg. v. Wilson (Clarence) [1984] A.C. 242, 259E-260H, in which Lord Roskill 
quoted with approval from the judgment of the full court of the Supreme Court of Victoria in 
Reg. v. Salisbury [1976] V.R. 452. There are passages that give assistance to counsel’s argu-
ment. But Lord Roskill expressly stated (at p. 260H) that he was “content to accept, as did the 
[court in Salisbury] that there can be the infl iction of grievous bodily harm contrary to section 
20 without an assault being committed.” In the result the eff ect of the decisions in Wilson and 
Salisbury is neutral in respect of the issue as to the meaning of “infl ict.” Moreover, in Burstow 
[1997] 1 Cr.App.R. 144, 149, the Lord Chief Justice pointed out that in Reg. v. Mandair [1995] 
1 A.C. 208, 215, Lord Mackay of Clashfern L.C. observed with the agreement of the majority of 
the House of Lords: “In my opinion . . . the word ‘cause’ is wider or at least not narrower than 
the word ‘infl ict’”. Like the Lord Chief Justice I regard this observation as making clear that in 
the context of the Act of 1861 there is no radical divergence between the meaning of the two 
words.

That leaves the troublesome authority of the decision  of the Court for Crown Cases Reserved in 
Reg. v. Clarence (1888) 22 Q.B.D. 23. At a time when the defendant knew that he was suff ering 
from a venereal disease, and his wife was ignorant of his condition, he had sexual intercourse 
with her. He communicated the disease to her. The defendant was charged and convicted of 
infl icting grievous bodily harm under section 20. There was an appeal. By a majority of nine to 
four the court quashed the conviction. The case was complicated by an issue of consent. But 
it must be accepted that in a case where there was direct physical contact the majority ruled 
that the requirement of infl iction was not satisfi ed. This decision has never been overruled. It 
assists counsel’s argument. But it seems to me that what detracts from the weight to be given 
to the dicta in Clarence is that none of the judges in that case had before them the possibility 
of the infl icting, or causing, of psychiatric injury. The criminal law has moved on in the light of a 
developing understanding of the link between the body and psychiatric injury. In my judgment 
Clarence no longer assists.’

This appeal therefore established that psychiatric harm can amount to an offence under 

either s47, s20 or s18. It also established that there was no need for a prior assault in relation 

to s20. Clarence was therefore departed from. Consequently, there was no real distinction 

Reg. v. Burstow: the meaning of “ infl ict” in section 20

The decision in Chan-Fook opened up the possibility of applying sections 18, 20 and 47 in new 
circumstances. The appeal of Burstow lies in respect of his conviction under section 20. It was 
conceded that in principle the wording of section 18, and in particular the words “cause any 
grievous bodily harm to any person” do not preclude a prosecution in cases where the actus 
reus is the causing of psychiatric injury. But counsel laid stress on the diff erence between 
“causing” grievous bodily harm in section 18 and “infl icting” grievous bodily harm in section 
20. Counsel argued that the diff erence in wording reveals a diff erence in legislative intent: 
infl ict is a narrower concept than cause. This argument loses sight of the genesis of sections 
18 and 20. . . .

Instead I turn to the words of the section. Counsel’s argument can only prevail if one may sup-
plement the section by reading it as providing “infl ict by assault any grievous bodily harm.” 
Such an implication is, however, not necessary. On the contrary, section 20, like section 18, 
works perfectly satisfactorily without such an implication. I would reject this part of counsel’s 
argument. . . .

But counsel had a stronger argument when he submitted that it is inherent in the word “infl ict” 
that there must be a direct or indirect application of force to the body. Counsel cited the speech 
of Lord Roskill in Reg. v. Wilson (Clarence) [1984] A.C. 242, 259E-260H, in which Lord Roskill 
quoted with approval from the judgment of the full court of the Supreme Court of Victoria in 
Reg. v. Salisbury [1976] V.R. 452. There are passages that give assistance to counsel’s argu-
ment. But Lord Roskill expressly stated (at p. 260H) that he was “content to accept, as did the 
[court in Salisbury] that there can be the infl iction of grievous bodily harm contrary to section 
20 without an assault being committed.” In the result the eff ect of the decisions in Wilson and 
Salisbury is neutral in respect of the issue as to the meaning of “infl ict.” Moreover, in Burstow
[1997] 1 Cr.App.R. 144, 149, the Lord Chief Justice pointed out that in Reg. v. Mandair [1995] r
1 A.C. 208, 215, Lord Mackay of Clashfern L.C. observed with the agreement of the majority of 
the House of Lords: “In my opinion . . . the word ‘cause’ is wider or at least not narrower than 
the word ‘infl ict’”. Like the Lord Chief Justice I regard this observation as making clear that in 
the context of the Act of 1861 there is no radical divergence between the meaning of the two 
words.

That leaves the troublesome authority of the decision  of the Court for Crown Cases Reserved in 
Reg. v. Clarence (1888) 22 Q.B.D. 23. At a time when the defendant knew that he was suff ering 
from a venereal disease, and his wife was ignorant of his condition, he had sexual intercourse 
with her. He communicated the disease to her. The defendant was charged and convicted of 
infl icting grievous bodily harm under section 20. There was an appeal. By a majority of nine to 
four the court quashed the conviction. The case was complicated by an issue of consent. But 
it must be accepted that in a case where there was direct physical contact the majority ruled 
that the requirement of infl iction was not satisfi ed. This decision has never been overruled. It 
assists counsel’s argument. But it seems to me that what detracts from the weight to be given 
to the dicta in Clarence is that none of the judges in that case had before them the possibility 
of the infl icting, or causing, of psychiatric injury. The criminal law has moved on in the light of a 
developing understanding of the link between the body and psychiatric injury. In my judgment 
Clarence no longer assists.’
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between s20 infl iction and s18 causing GBH. The case of Dica explained further that this was 

so in relation to physical as well as psychiatric GBH.

It follows that GBH need not be ‘aimed at’ V. So where D perches precariously on a balcony 

railing and topples backwards, falling on top of a woman below and injures her, rendering 

her paraplegic, D will have infl icted GBH. The act need not amount to an assault, nor need 

the force be directly infl icted on any particular victim: Brady [2007] EWCA Crim 2413, [2007] 

Crim LR 564, CA. We will consider this case again under Mens Rea, p 538.

10.4.3  Mens Rea

‘Malicious’ means ‘foresight’

The two s20 offences of wounding or GBH must be infl icted maliciously. We have already 

seen in Chapter 3 (‘Recklessness’, p 136) that, following Cunningham, this means ‘with fore-

sight’ and implies either intention or subjective recklessness. Recklessness in this context 

means that D foresaw that he might cause some harm, not necessarily GBH, and that he 

unreasonably took that risk. This was confi rmed by the House of Lords in the conjoined 

appeals of Savage and Parmenter.

But exactly how much harm do you need to foresee?

Only foresight of the risk of some harm

It was confi rmed by the Court of Appeal in R v Mowatt [1968] 1 QB 421, a violent assault 

and theft of £5, that only some physical harm needs to be foreseen by D and not harm of the 

gravity described in s20, ie wounding or GBH. This was confi rmed by the House of Lords in 

Parmenter, an appeal conjoined with Savage (ABH above).

R v Parmenter ●  [1992] 1 AC 699 HOUSE OF LORDS

A father broke the leg of his three-month old son by handling him roughly and was convicted 

under s20. He had not realised that he was handling him in an inappropriate way. He was 

convicted following a direction by the judge to the jury that D should have foreseen some 

physical harm might result. The conviction was overturned by the Court of Appeal on the 

basis that D ought only to have been convicted if he had actually foreseen some harm. As it 

was not clear from the jury’s decision whether D had foreseen harm or not, no lesser con-

viction of s47 was substituted. The House of Lords confi rmed that for s20 D actually needed 

to foresee harm but only some harm. However, lack of foresight of harm was no barrier to 

conviction of s47 which could be committed without foresight of harm provided the initial 

assault/battery caused the harm. D was accordingly convicted of that offence.

Lord Ackner:

‘[Mr. Sedley – Counsel for D] contends that, properly construed, the section requires foresight 
of a wounding or grievous bodily harm. He drew your Lordships’ attention to criticisms of R v 
Mowatt made by professor Glanville Williams and by Professor JC Smith in their text books and 
in articles or commentaries. They argue that a person should not be criminally liable for conse-
quences of his conduct unless he foresaw a consequence falling into the same legal category 
as that set out in the indictment.

‘[Mr. Sedley – Counsel for D] contends that, properly construed, the section requires foresight 
of a wounding or grievous bodily harm. He drew your Lordships’ attention to criticisms of R v 
Mowatt made by professor Glanville Williams and by Professor JC Smith in their text books and 
in articles or commentaries. They argue that a person should not be criminally liable for conse-
quences of his conduct unless he foresaw a consequence falling into the same legal category 
as that set out in the indictment.
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Such a general principle runs contrary to the decision in R v Roberts (1971) . . . , which I have 
already stated to be, in my opinion, correct. The contention is apparently based on the proposi-
tion that, as the actus reus of a s20 off ence is the wounding or the infl iction of grievous bodily 
harm, the mens rea must consist of foreseeing such wounding or grievous bodily harm. But 
there is no such hard and fast principle. To take but two examples, the actus reus of murder 
is the killing of the victim, but foresight of grievous bodily harm is suffi  cient and, indeed, such 
bodily harm need not be such as to be dangerous to life. Again, in the case of manslaughter 
death is frequently the unforeseen consequence of the violence used . . . .

My Lords, I am satisfi ed that the decision in R v Mowatt was correct and that it is quite unnec-
essary that the accused should either have intended or have foreseen that his unlawful act 
might cause physical harm of the gravity described in s20, ie a wound or serious physical 
injury. It is enough that he should have foreseen that some physical harm to some person, 
albeit of a minor character, might result.’

NOTE

1. Despite the fact that the Law Commission had recommended the reversal of Mowatt, this 

was not referred to in the judgment. Consequently, both s47 and s20 can be committed 

without any foresight in respect of the harm described by the offences. Again, this repre-

sents an infringement of the correspondence principle: that MR should correspond to the 

AR of any offence.

2. The judgment was criticised because it appeared that Mr. Parmenter did not foresee any 

harm at all. He thought he was handling his baby appropriately. Therefore, lacking the 

foresight of even an assault, he should have been acquitted.

Returning to the case of Brady [2007] above, it follows that provided D does an act that he 

knows might cause some harm to someone, and he goes on to unreasonably take that risk, D 

has the MR for s20. Therefore, when D drunkenly perched on a night-club balcony and lost his 

balance, falling on to the dance-fl oor below and severely injuring a woman, he would have the 

MR for s20 if he realised there was a risk of some harm from the whole of his actions (perching 

and falling) and he unreasonably took that risk. The question is not whether falling was ‘acci-

dental’ or intentional. Accidents can be reckless where people knowingly take risks.

thinking point 10.6

1. A police offi cer, V, attempts to arrest D for breach of the peace and grabs D roughly by 

the arm. D is wearing a large metal studded arm-band. Has D committed an offence under 

s20 in any of the following situations (ignore the offences of assaulting or obstructing a 

police offi cer in the execution of duty)?

You will need to consider whether:

The harm amounts to wounding or GBH;• 

D has committed the AR of s20 (infl iction);• 

D has MR (intention or recklessness).• 

a. D pulls away from V but in so doing his arm-band causes a 2 centimetre cut to V’s face.

b. D runs off leading V round the corner where D sticks out his leg hoping V will fall over it 

and into a shallow hole left unprotected by workmen. V falls in and breaks his arm.

Such a general principle runs contrary to the decision in R v Roberts (1971) . . . , which I have 
already stated to be, in my opinion, correct. The contention is apparently based on the proposi-
tion that, as the actus reus of a s20 off ence is the wounding or the infl iction of grievous bodily 
harm, the mens rea must consist of foreseeing such wounding or grievous bodily harm. But 
there is no such hard and fast principle. To take but two examples, the actus reus of murder 
is the killing of the victim, but foresight of grievous bodily harm is suffi  cient and, indeed, such 
bodily harm need not be such as to be dangerous to life. Again, in the case of manslaughter 
death is frequently the unforeseen consequence of the violence used . . . .

My Lords, I am satisfi ed that the decision in R v Mowatt was correct and that it is quite unnec-
essary that the accused should either have intended or have foreseen that his unlawful act 
might cause physical harm of the gravity described in s20, ie a wound or serious physical 
injury. It is enough that he should have foreseen that some physical harm to some person, 
albeit of a minor character, might result.’

thinking point 10.6

1. A police offi cer, V, attempts to arrest D for breach of the peace and grabs D roughly by 

the arm. D is wearing a large metal studded arm-band. Has D committed an offence under 

s20 in any of the following situations (ignore the offences of assaulting or obstructing a

police offi cer in the execution of duty)?

You will need to consider whether:

The harm amounts to wounding or GBH;•

D has committed the AR of s20 (infl iction);•

D has MR (intention or recklessness).•

a. D pulls away from V but in so doing his arm-band causes a 2 centimetre cut to V’s face.

b. D runs off leading V round the corner where D sticks out his leg hoping V will fall over it 

and into a shallow hole left unprotected by workmen. V falls in and breaks his arm.
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Section 20 consists of two offences: malicious wounding or malicious infl iction of GBH. 

AR: Wounding need not amount to serious harm but must penetrate all layers of the skin.

GBH is really serious harm.

Infl iction means no more than ‘cause’.

MR: GBH must be recklessly or intentionally infl icted but there need only be foresight of 

some harm.

 10.5  Causing Grievous Bodily Harm 
with Intent, s18 OAPA 1861

10.5.1 Defi nition• 

10.5.2 Actus Reus• 

10.5.3 Mens Rea• 

10.5.1  Defi nition

Section 18: Whosoever shall unlawfully and maliciously by any means whatsoever wound 

or cause any grievous bodily harm to any person with intent to do some grievous bodily 

harm to any person or with intent to resist or prevent the lawful apprehension or detainer 

of any person shall be guilty of an offence and liable to imprisonment for life.

Section 18 creates two separate offences:

Actus reus

malicious wounding• 

malicious causing of GBH.• 

Mens rea

Intention to cause GBH/resist arrest.• 

Diagram 10.4 Section 18 Offences Against the Person Act 1861

S18 OAPA 1861

Wounding OR
Causing really serious 

harm (GBH)

Section 20 consists of two offences: malicious f wounding or malicious infl iction of GBH.

AR: Wounding need not amount to serious harm but must penetrate all layers of the skin.

GBH is really serious harm.

Infl iction means no more than ‘cause’.

MR: GBH must be recklessly or intentionally infl icted but there need only be foresight of 

some harm.

section
summary



540

C
h

ap
te

r 
10

 N
on

-f
at

al
 O

ff
en

ce
s 

ag
ai

ns
t 

th
e 

Pe
rs

on
This is the more serious offence of GBH and is a crime of specifi c/ulterior intent (which 

means that it includes an intention to cause a result going beyond the AR of the Crime). CPS 

Charging Standards indicate that the gravity of the injuries does not determine whether D 

should be charged with s20 or s18. More crucial is evidence of intent. Therefore, a serious 

injury may be charged as s20 if there is only evidence of recklessness and s18 where there is 

evidence of intent.

10.5.2  Actus Reus

Wounding or causing GBH. Wounding bears the same meaning as for s20 and need not 

amount to GBH. GBH again means the same as for s20. After Burstow, there is no practical 

difference between s20 infl icting and s18 causing.

10.5.3  Mens Rea

The difference between s18 and s20 is that s18 wounding or GBH requires proof of an ulte-

rior intention to commit GBH or resist/prevent the lawful arrest of any person. An intent to 

merely wound is insuffi cient. There must be an intent to cause really serious bodily injury: 

Taylor [2009] EWCA Crim 544. Given that the defi nition also requires the offences to be 

committed maliciously we need to ask what relevance that can have. Recall that ‘maliciously’ 

means with foresight.

A conviction of GBH where GBH has actually been caused, based on an intention to do it, 

is logical and sound. In such a case, the word maliciously really has no independent signifi -

cance. Either one has the intention or not.

However, a conviction of GBH on the basis of an intention to resist lawful arrest is neither 

logical nor sound. It might imply that one could be convicted for simply causing GBH in the 

course of arrest without MR. This would be unsatisfactory and it is here that there would 

need to be proof of ‘maliciously’ causing GBH, ie at least foresight of GBH.

During an arrest, D pushes V so that  V falls over a nearby obstruction, rolls into a road and 

is hit by a car. D has caused GBH. Whether or not he should be guilty of an offence under 

s18 will depend on a) intention to resist lawful arrest and b) whether or not he foresaw 

(maliciously) GBH.

The same would apply to causing a minor wound where there is an intention to commit GBH 

by breaking a bone, for instance. One would expect there to be a requirement of at least 

foresight in respect of the wound.

Intention is defi ned as in the law of murder: a) Direct intent: purpose to cause GBH; or b) 

Oblique intent: foresight of GBH as a virtually certain consequence of the defendant’s act 

(Nedrick [1986] 3 All ER 1]).

example
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thinking point 10.7

Is D guilty of s20 or s18 GBH in the following situations?

1. D pushes a broken bottle into V’s face causing serious wounding. It was his intention 

to cause really serious harm.

2. D forcefully throws beer at V aware of the risk that the glass might slip out of her hand 

at the same time. She causes wounds to V’s face.

Section 18 consists of two offences: malicious wounding and malicious GBH.

Both must be accompanied by intention to cause GBH or resist arrest;• 

The wounding need not be serious but there must be proof of the requisite intention;• 

Intention means either direct or oblique intent.• 

 10.6 Defences to Assault: Consent
10.6.1 The Public Interest• 

10.6.2 ‘Public Interest Exceptions’ where consent can operate as a defence to minor • 

harm

10.6.3 Consent induced by fraud• 

10.6.4 Capacity to consent• 

Any of the general defences discussed in Chapters 8 and 9 may be relevant to assault and bat-

tery. Self-defence is the most typical. Less frequently, necessity may arise, mainly in medical 

situations. But there is one defence which is specifi c to offences against the person: consent. 

Consent arises in a wide range of contexts. It may be implied in the sort of everyday activities 

giving rise to minor batteries such as jostling in public places or sports. If the activity is more 

unusual, D may assert that consent was expressly given by ‘the victim’.

Consent is regarded as a justifi catory defence which negates the defi nitional AR element 

of unlawfulness of any assault. It is of the essence of assault and battery that the threatened 

or infl icted force is non-consensual. This is what makes it unlawful. A successful plea of con-

sent will negate unlawfulness. Without proof of all AR elements, no offence will have been 

committed. There is some dispute as to whether consent is a defence in the usual sense or 

whether the absence of consent is an element of the AR of assault. The only relevance of this 

issue is in relation to the evidential burden of proof (ie whether P has to prove the absence of 

consent or whether D has to prove consent).

The defence of consent raises two related issues:

The public interest:•  consent will only provide a defence to activities within the public 

interest.

Fraud/incapacity:•  consent induced by fraud as to nature and identity is no defence. 

Consent given by V who lacks capacity is similarly no defence.

thinking point 10.7

Is D guilty of s20 or s18 GBH in the following situations?

1. D pushes a broken bottle into V’s face causing serious wounding. It was his intention 

to cause really serious harm.

2. D forcefully throws beer at V aware of the risk that the glass might slip out of her hand 

at the same time. She causes wounds to V’s face.

Section 18 consists of two offences: malicious wounding and malicious GBH.

Both must be accompanied by intention to cause GBH or resist arrest;• 

The wounding need not be serious but there must be proof of the requisite intention;• 

Intention means either direct or oblique intent.•

section
summary
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10.6.1  The Public Interest

‘The public interest’ is a concept used by the courts in order to distinguish lawful from unlaw-

ful activities. If lawful, they can be consented to and therefore any harm arising, even if seri-

ous, will be within the public interest, eg an accidental injury in a football match. If unlawful, 

consent is legally impossible even where V consents in fact. It is not lawful to consent to being 

killed, for example, because it is not, as yet, considered to be in the public interest to allow 

euthanasia which would amount to the offence of murder. Consent on the part of the victim 

would be irrelevant.

The public interest is a variable and unpredictable measure of what is regarded as lawful. It is 

a concept in which the following factors are weighed:

personal autonomy: we should be allowed a private sphere of integrity free from state • 

interference and unwanted interference from others without good reason;

protection of society from violence;• 

paternalism: protecting us from ourselves;• 

moralism: protecting us from immoral harm.• 

The current position regarding the public interest is that the courts place the dividing line 

between assault and battery on the one hand, which can always be consented to, and ABH/

GBH which can only be consented to where the activity is lawful by virtue of a good reason. If 

there is a good reason, the conduct will be in the public interest and lawful. The public inter-

est allows us, for example, to consent to surgery for both medical and non-medical reasons, 

eg cosmetic surgery, male circumcision, body piercing and tattooing. Our own autonomy 

is thus protected as well as that of the doctor. The public interest, however, dictates that 

other forms of non-medical surgery, such as female circumcision, can never be consented to 

because there is no justifi cation for it. The exceptions to the principle that we cannot consent 

to harm are known as the ‘public interest exceptions’.

10.6.2   ‘Public Interest Exceptions’ where consent can 
operate as a defence to minor harm

The following case established that consensual harm is prima facie unlawful unless it falls 

within a recognised public interest exception:

AG’s Reference ●  (NO 6 OF 1980) [1981] 2 ALL ER 1057 COURT OF APPEAL

Two men decided to settle an argument by fi ghting and one sustained a bleeding nose and 

bruises. It was held that his consent to the fi ght and, therefore, injury was not in the pub-

lic interest. The assailant was convicted of ABH. The court commented that minor injuries 

infl icted during an assault or battery may be consented to but it was not in the public interest 

that people should cause ABH without good reason, whether the act is public or private. 

However, Lord Lane stated:

‘Nothing which we have said is intended to cast doubt on the accepted legality of properly 
conducted games and sports, lawful chastisement or correction, reasonable surgical interfer-
ence, dangerous exhibitions, etc.’

‘Nothing which we have said is intended to cast doubt on the accepted legality of properly 
conducted games and sports, lawful chastisement or correction, reasonable surgical interfer-
ence, dangerous exhibitions, etc.’
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These activities are lawful by virtue of being in the public interest even though the physical 

contact they involve carries the risk of physical harm. For instance, before treating a patient, 

a doctor requires express consent but this can be implied in emergencies and dispensed with 

in cases of necessity. A competent patient is entitled to withhold consent to treatment even 

if this leads to death. Doctors imposing physical contact or harm upon a patient without 

consent will accordingly be guilty of assault. Surgery may well amount to ABH or GBH. We 

will now consider further issues.

Rough horseplay

The public interest categories have been extended to include ‘manly diversions’ and ‘rough 

horseplay’ where consent has been allowed as a defence to serious injuries.

R v Jones ●  (1986) 83 CR APP R 375 COURT OF APPEAL

A group of school boys tossed two others nine or ten feet into the air to prevent them 

from running away. One suffered a ruptured spleen and the other a broken arm. On appeal 

against conviction of GBH, the Court of Appeal held that boys have always indulged in rough 

and undisciplined horseplay and the Ds ought to have been able to rely on the defence of 

consent.

This represents quite a degree of legal tolerance of male violent activities in circumstances 

where V is given no real right of refusal. The court stressed that the criminal law is not con-

cerned with physical contact provided it does not go too far. Playground pranks amongst 

consenting friends or the exercise of strength and skill are one thing, however but here the 

boys were running away and had no choice.

The same point was confi rmed in R v Aitken [1992] 1 WLR 1006 (Courts’ Martial Appeal Court) 

where RAF offi cers got drunk, poured white spirit over one member of their group wearing a 

fi re-resistant suit and set fi re to it. He was seriously burned. It was held that although intoxi-

cation is no defence to s20 (this being a basic intent offence, ie one where recklessness is 

suffi cient MR) a genuine mistaken belief in consent to rough, undisciplined horseplay can be. 

The implication was that actual consent would again have been a defence.

Also recall the case of Richardson & Irwin [1999] 1 Cr App R 392 (Chapter 8: ‘Intoxication’, 

p 404) where a group of university students threw V over a balcony causing serious harm. 

Their drunken mistake in consent, suffi cient to negate the recklessness of s20, was also 

allowed to excuse their violence (wrongly in the view of many commentators).

These cases have been rightly questioned on the grounds that it surely ought not to be in 

the public interest to condone violence, especially drunken violence, where serious injuries 

have been infl icted. In addition, a defence based on gender creates inequality. The approach 

of the courts was in effect to assume the legality of the activity and the absence of a public 

interest reason for criminalising it. Contrast the opposite assumptions generally made in the 

following section.

Intentional injury infl icted during private consensual sexual activity? 

Two cases established that it was not in the public interest to cause intentional harm during 

private consensual sexual activity: Donovan [1934] 2 KB 498 (ABH: spanking with a cane) 

and Boyea (1992) Crim LR 574 (indecent assault: insertion of fi st into the vagina and anus, 

although consent in this case was doubted in Dica). An indecent assault intended or likely 
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to cause ABH, provided the injury was not transient, was an offence and consent was no 

defence. In the next case the House of Lords had to consider whether the public interest 

exception should be extended to cover intentional bodily harm infl icted during consensual 

homosexual sado-masochism for the purposes of sexual gratifi cation.

The certifi ed question for the appeal needs an explanation. It required the House to answer 

whether or not consent was an AR element of s47 and s20 or a defence. It makes no material 

difference to the issues and only concerns the burden of proof. In short, the task of the House 

was to fi nd the line below which harm could be consented to and above which it would never 

be possible to consent. In this case, the Law Lords sometimes discuss assault and not s47 or 

s20. This is because assault is a necessary element of s47 (assault occasioning ABH). Until 

recently, it was also thought to be an element of s20. Word of warning: those with a weak 

stomach might not want to read the facts too closely!

R v Brown ●  [1993] 2 ALL ER 75 HOUSE OF LORDS

The appellants willingly and enthusiastically participated in the commission of acts of vio-

lence against each other during the course of private consensual homosexual sado-masochis-

tic encounters for the sexual pleasure it engendered in the giving and receiving of pain. The 

victim was usually manacled. There was branding and torture to genitals, thighs, buttocks, 

anus, penis, testicles and nipples. The victims were degraded and humiliated, sometimes 

beaten, sometimes wounded with instruments. There was blood-letting and the smearing 

of blood. Some activities involved excrement. The events were videoed and the prosecutions 

occurred after the fi lms fell into the hands of the police. The appellants pleaded guilty to 

offences under s47 and s20 after the trial judge had ruled that the prosecution did not need 

to prove lack of consent on the part of the victim. De facto consent was therefore irrelevant. 

The appellants appealed against conviction on the basis of an error of law by the judge. The 

Court of Appeal, which had confi rmed the convictions, certifi ed the following question for 

the House of Lords:

‘Where A wounds or assaults B occasioning him actual bodily harm in the course of a sado-
masochistic encounter, does the prosecution have to prove lack of consent on the part of B 
before they can establish A’s guilt under s20 and s47 of the Off ences Against the Person Act 
1861?’

The defence arguments can be summarised as follows:

The prosecution ought not to have been brought under the OAPA 1861 since there were 1. 

no serious injuries in the case and the legislation ought only to be used for injuries infl icted 

during cases of violent assault. The conduct was private, by consent and without coer-

cion. It concerned consensual sexual activity not violence and was prima facie lawful. 

Alternatively, consent should be allowed as a defence. The public interest prohibits only 

serious harm. It is not in the public interest to classify such conduct as criminal.

The OAPA 1861 was being wrongly used to selectively prosecute a sexual minority for their 2. 

morality. As such, it offended Articles 7 (right to legal certainty) on the grounds of retro-

spectivity and 8 (right to privacy) on the ground that privacy includes sexual personality.

Consent is an element of assault and therefore the prosecution have to prove lack of 3. 

consent.

‘Where A wounds or assaults B occasioning him actual bodily harm in the course of a sado-
masochistic encounter, does the prosecution have to prove lack of consent on the part of B 
before they can establish A’s guilt under s20 and s47 of the Off ences Against the Person Act 
1861?’



545

D
efences to A

ssault: C
onsent

The prosecution arguments were as follows:

The appeal was restricted to the certifi ed point regarding the defi nition of assault gen-1. 

erally and was not limited to cases of sado-masochism. The appeal also concerned the 

extent to which consent operates to negative criminality by reason of public policy.

The conduct in question involved the infl iction of bodily harm which was prima facie 2. 

unlawful. It did not come within any public policy exception rendering it lawful. Therefore, 

consent was no defence.

Lord Templeman:

‘In some circumstances violence is not punishable under the criminal law. When no actual bod-
ily harm is caused, the consent of the person aff ected precludes him from complaining. There 
can be no conviction for the summary off ence of common assault if the victim has consented 
to the assault. Even when violence is intentionally infl icted and results in actual bodily harm, 
wounding or serious bodily harm the accused is entitled to be acquitted if the injury was a 
foreseeable incident of a lawful activity in which the person injured was participating. Surgery 
involves intentional violence resulting in actual or sometimes serious bodily harm but sur-
gery is a lawful activity. Other activities carried on with consent by or on behalf of the injured 
person have been accepted as lawful notwithstanding that they involve actual bodily harm or 
may cause serious bodily harm. Ritual circumcision, tattooing, ear-piercing and violent sports 
including boxing are lawful activities. . . .

My Lords, the authorities dealing with the intentional infl iction of bodily harm do not establish 
that consent is a defence to a charge under the 1861 Act. They establish that the courts have 
accepted that consent is a defence to the infl iction of bodily harm in the course of some lawful 
activities. The question is whether the defence should be extended to the infl iction of bodily 
harm in the course of sado-masochistic encounters. The Wolfenden Committee did not make 
any recommendations about sado-masochism and Parliament did not deal with violence in 
1967. The 1967 Act is of no assistance for present purposes because the present problem was 
not under consideration.

The question whether the defence of consent should be extended to the consequences of 
sado-masochistic encounters can only be decided by consideration of policy and public inter-
est. Parliament can call on the advice of doctors, psychiatrists, criminologists, sociologists 
and other experts and can also sound and take into account public opinion. But the ques-
tion must at this stage be decided by this House in its judicial capacity in order to determine 
whether the convictions of the appellants should be upheld or quashed.

Counsel for some of the appellants argued that the defence of consent should be extended 
to the off ence of occasioning actual bodily harm under s 47 of the 1861 Act but should not be 
available to charges of serious wounding and the infl iction of serious bodily harm under s 20. 
I do not consider that this solution is practicable. Sado-masochistic participants have no way 
of foretelling the degree of bodily harm which will result from their encounters. The diff erences 
between actual bodily harm and serious bodily harm cannot be satisfactorily applied by a jury 
in order to determine acquittal or conviction.

Counsel for the appellants argued that consent should provide a defence to charges under 
both ss 20 and 47 because, it was said, every person has a right to deal with his body as he 
pleases. I do not consider that this slogan provides a suffi  cient guide to the policy decision 
which must now be made. It is an off ence for a person to abuse his own body and mind by 
taking drugs. Although the law is often broken, the criminal law restrains a practice which is 

‘In some circumstances violence is not punishable under the criminal law. When no actual bod-
ily harm is caused, the consent of the person aff ected precludes him from complaining. There 
can be no conviction for the summary off ence of common assault if the victim has consented 
to the assault. Even when violence is intentionally infl icted and results in actual bodily harm, 
wounding or serious bodily harm the accused is entitled to be acquitted if the injury was a 
foreseeable incident of a lawful activity in which the person injured was participating. Surgery 
involves intentional violence resulting in actual or sometimes serious bodily harm but sur-
gery is a lawful activity. Other activities carried on with consent by or on behalf of the injured 
person have been accepted as lawful notwithstanding that they involve actual bodily harm or 
may cause serious bodily harm. Ritual circumcision, tattooing, ear-piercing and violent sports 
including boxing are lawful activities. . . .

My Lords, the authorities dealing with the intentional infl iction of bodily harm do not establish 
that consent is a defence to a charge under the 1861 Act. They establish that the courts have 
accepted that consent is a defence to the infl iction of bodily harm in the course of some lawful 
activities. The question is whether the defence should be extended to the infl iction of bodily 
harm in the course of sado-masochistic encounters. The Wolfenden Committee did not make 
any recommendations about sado-masochism and Parliament did not deal with violence in 
1967. The 1967 Act is of no assistance for present purposes because the present problem was 
not under consideration.

The question whether the defence of consent should be extended to the consequences of 
sado-masochistic encounters can only be decided by consideration of policy and public inter-
est. Parliament can call on the advice of doctors, psychiatrists, criminologists, sociologists 
and other experts and can also sound and take into account public opinion. But the ques-
tion must at this stage be decided by this House in its judicial capacity in order to determine 
whether the convictions of the appellants should be upheld or quashed.

Counsel for some of the appellants argued that the defence of consent should be extended 
to the off ence of occasioning actual bodily harm under s 47 of the 1861 Act but should not be 
available to charges of serious wounding and the infl iction of serious bodily harm under s 20. 
I do not consider that this solution is practicable. Sado-masochistic participants have no way 
of foretelling the degree of bodily harm which will result from their encounters. The diff erences 
between actual bodily harm and serious bodily harm cannot be satisfactorily applied by a jury 
in order to determine acquittal or conviction.

Counsel for the appellants argued that consent should provide a defence to charges under 
both ss 20 and 47 because, it was said, every person has a right to deal with his body as he 
pleases. I do not consider that this slogan provides a suffi  cient guide to the policy decision 
which must now be made. It is an off ence for a person to abuse his own body and mind by 
taking drugs. Although the law is often broken, the criminal law restrains a practice which is 
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regarded as dangerous and injurious to individuals and which if allowed and extended is harm-
ful to society generally. In any event the appellants in this case did not mutilate their own bod-
ies. They infl icted bodily harm on willing victims. Suicide is no longer an off ence but a person 
who assists another to commit suicide is guilty of murder or manslaughter.

The assertion was made on behalf of the appellants that the sexual appetites of sadists and maso-
chists can only be satisfi ed by the infl iction of bodily harm and that the law should not punish 
the consensual achievement of sexual satisfaction. There was no evidence to support the asser-
tion that sado-masochist activities are essential to the happiness of the appellants or any other 
participants but the argument would be acceptable if sado-masochism were only concerned with 
sex as the appellants contend. In my opinion sado-masochism is not only concerned with sex. 
Sado-masochism is also concerned with violence. The evidence discloses that the practices of the 
appellants were unpredictably dangerous and degrading to body and mind and were developed 
with increasing barbarity and taught to persons whose consents were dubious or worthless.

A sadist draws pleasure from infl icting or watching cruelty. A masochist derives pleasure from 
his own pain or humiliation. The appellants are middle-aged men. The victims were youths 
some of whom were introduced to sado-masochism before they attained the age of 21. . . .

The evidence disclosed that drink and drugs were employed to obtain consent and increase 
enthusiasm. The victim was usually manacled so that the sadist could enjoy the thrill of power 
and the victim could enjoy the thrill of helplessness. The victim had no control over the harm 
which the sadist, also stimulated by drink and drugs, might infl ict. . . . Two members of the 
group had died from AIDS and one other had contracted an HIV infection although not necessar-
ily from the practices of the group. . . . It is fortunate that there were no permanent injuries to a 
victim though no one knows the extent of harm infl icted in other cases. It is not surprising that 
a victim does not complain to the police when the complaint would involve him in giving details 
of acts in which he participated. Doctors of course are subject to a code of confi dentiality.

In principle there is a diff erence between violence which is incidental and violence which is 
infl icted for the indulgence of cruelty. The violence of sado-masochistic encounters involves 
the indulgence of cruelty by sadists and the degradation of victims. Such violence is injurious 
to the participants and unpredictably dangerous. I am not prepared to invent a defence of con-
sent for sado-masochistic encounters which breed and glorify cruelty and result in off ences 
under ss 47 and 20 of the 1861 Act. . . .

Society is entitled and bound to protect itself against a cult of violence. Pleasure derived from 
the infl iction of pain is an evil thing. Cruelty is uncivilised. I would answer the certifi ed question 
in the negative and dismiss the appeals of the appellants against conviction.’

Lord Lowry would also have dismissed the appeal.

NOTE

The House of Lords decided, by a majority of 3:2, that:

The paramount question was whether the injuries were lawful or not and the need for • 

public protection. Consent and individual rights were secondary issues. The deliberate 

infl iction of pain and violence in sado-masochistic activity is prima facie unlawful and there 

was no good reason for declaring it to be lawful in the public interest. The satisfying of 

a sado-masochistic libido does not come within the category of good reason. Society is 

entitled and bound to protect itself against a cult of violence.

regarded as dangerous and injurious to individuals and which if allowed and extended is harm-
ful to society generally. In any event the appellants in this case did not mutilate their own bod-
ies. They infl icted bodily harm on willing victims. Suicide is no longer an off ence but a person 
who assists another to commit suicide is guilty of murder or manslaughter.

The assertion was made on behalf of the appellants that the sexual appetites of sadists and maso-
chists can only be satisfi ed by the infl iction of bodily harm and that the law should not punish 
the consensual achievement of sexual satisfaction. There was no evidence to support the asser-
tion that sado-masochist activities are essential to the happiness of the appellants or any other 
participants but the argument would be acceptable if sado-masochism were only concerned with 
sex as the appellants contend. In my opinion sado-masochism is not only concerned with sex. 
Sado-masochism is also concerned with violence. The evidence discloses that the practices of the 
appellants were unpredictably dangerous and degrading to body and mind and were developed 
with increasing barbarity and taught to persons whose consents were dubious or worthless.

A sadist draws pleasure from infl icting or watching cruelty. A masochist derives pleasure from 
his own pain or humiliation. The appellants are middle-aged men. The victims were youths 
some of whom were introduced to sado-masochism before they attained the age of 21. . . .

The evidence disclosed that drink and drugs were employed to obtain consent and increase 
enthusiasm. The victim was usually manacled so that the sadist could enjoy the thrill of power 
and the victim could enjoy the thrill of helplessness. The victim had no control over the harm 
which the sadist, also stimulated by drink and drugs, might infl ict. . . . Two members of the 
group had died from AIDS and one other had contracted an HIV infection although not necessar-
ily from the practices of the group. . . . It is fortunate that there were no permanent injuries to a 
victim though no one knows the extent of harm infl icted in other cases. It is not surprising that 
a victim does not complain to the police when the complaint would involve him in giving details 
of acts in which he participated. Doctors of course are subject to a code of confi dentiality.

In principle there is a diff erence between violence which is incidental and violence which is 
infl icted for the indulgence of cruelty. The violence of sado-masochistic encounters involves 
the indulgence of cruelty by sadists and the degradation of victims. Such violence is injurious 
to the participants and unpredictably dangerous. I am not prepared to invent a defence of con-
sent for sado-masochistic encounters which breed and glorify cruelty and result in off ences 
under ss 47 and 20 of the 1861 Act. . . .

Society is entitled and bound to protect itself against a cult of violence. Pleasure derived from 
the infl iction of pain is an evil thing. Cruelty is uncivilised. I would answer the certifi ed question 
in the negative and dismiss the appeals of the appellants against conviction.’
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ABH, wounding or GBH intentionally infl icted and foreseeable in a • lawful activity can be 

consented to. But the public interest does not permit a new defence of consent to other-

wise unlawful ABH or GBH. Injuries infl icted during unlawful activities, such as sado-mas-

ochism, can never be consented to. A subsidiary question concerned the evidential burden 

of proof: whether lack of consent is an element of ABH and GBH which must be proved.

Consent can always operate as a • defence to common assault, battery and indecent assault. 

Consent was not an element of assault, therefore the prosecution did not need to prove 

lack of consent.

Lord Mustill (dissenting for the minority):

‘My Lords, this is a case about the criminal law of violence. In my opinion it should be a case 
about the criminal law of private sexual relations, if about anything at all. . . . I must confess 
that this distribution of the charges against the appellants at once sounds a note of warning. 
It suggests that the involvement of the 1861 Act was adventitious. This impression is rein-
forced when one considers the title of the statute under which the appellants are charged, 
‘Off ences against the Person’. Conduct infringing ss 18, 20 and 47 of the 1861 Act comes 
before the Crown Court every day. Typically it involves brutality, aggression and violence, of a 
kind far removed from the appellants’ behaviour which, however worthy of censure, involved 
no animosity, no aggression, no personal rancour on the part of the person infl icting the hurt 
towards the recipient and no protest by the recipient. In fact, quite the reverse. Of course we 
must give eff ect to the statute if its words capture what the appellants have done, but in decid-
ing whether this is really so it is in my opinion legitimate to assume that the choice of the 1861 
Act as the basis for the relevant counts in the indictment was made only because no other 
statute was found which could conceivably be brought to bear upon them. . . .

My Lords, I have stated the issue in these terms to stress two considerations of cardinal 
importance. Lawyers will need no reminding of the fi rst, but since this prosecution has been 
widely noticed it must be emphasised that the issue before the House is not whether the 
appellants’ conduct is morally right, but whether it is properly charged under the 1861 Act. 
When proposing that the conduct is not rightly so charged I do not invite your Lordships’ 
House to indorse it as morally acceptable. Nor do I pronounce in favour of a libertarian doc-
trine specifi cally related to sexual matters. Nor in the least do I suggest that ethical pro-
nouncements are meaningless, that there is no diff erence between right and wrong, that 
sadism is praiseworthy, or that new opinions on sexual morality are necessarily superior to 
the old, or anything else of the same kind. What I do say is that these are questions of private 
morality; that the standards by which they fall to be judged are not those of the criminal law; 
and that if these standards are to be upheld the individual must enforce them upon himself 
according to his own moral standards, or have them enforced against him by moral pressures 
exerted by whatever religious or other community to whose ethical ideals he responds. The 
point from which I invite your Lordships to depart is simply this, that the state should inter-
fere with the rights of an individual to live his or her life as he or she may choose no more than 
is necessary to ensure a proper balance between the special interests of the individual and 
the general interests of the individuals who together comprise the populace at large. Thus, 
whilst acknowledging that very many people, if asked whether the appellants’ conduct was 
wrong, would reply ‘Yes, repulsively wrong’, I would at the same time assert that this does 
not in itself mean that the prosecution of the appellants under ss 20 and 47 of the Off ences 
against the Person Act 1861 is well founded. . . .

‘My Lords, this is a case about the criminal law of violence. In my opinion it should be a case 
about the criminal law of private sexual relations, if about anything at all. . . . I must confess 
that this distribution of the charges against the appellants at once sounds a note of warning. 
It suggests that the involvement of the 1861 Act was adventitious. This impression is rein-
forced when one considers the title of the statute under which the appellants are charged, 
‘Off ences against the Person’. Conduct infringing ss 18, 20 and 47 of the 1861 Act comes 
before the Crown Court every day. Typically it involves brutality, aggression and violence, of a 
kind far removed from the appellants’ behaviour which, however worthy of censure, involved 
no animosity, no aggression, no personal rancour on the part of the person infl icting the hurt 
towards the recipient and no protest by the recipient. In fact, quite the reverse. Of course we 
must give eff ect to the statute if its words capture what the appellants have done, but in decid-
ing whether this is really so it is in my opinion legitimate to assume that the choice of the 1861 
Act as the basis for the relevant counts in the indictment was made only because no other 
statute was found which could conceivably be brought to bear upon them. . . .

My Lords, I have stated the issue in these terms to stress two considerations of cardinal 
importance. Lawyers will need no reminding of the fi rst, but since this prosecution has been 
widely noticed it must be emphasised that the issue before the House is not whether the 
appellants’ conduct is morally right, but whether it is properly charged under the 1861 Act. 
When proposing that the conduct is not rightly so charged I do not invite your Lordships’ 
House to indorse it as morally acceptable. Nor do I pronounce in favour of a libertarian doc-
trine specifi cally related to sexual matters. Nor in the least do I suggest that ethical pro-
nouncements are meaningless, that there is no diff erence between right and wrong, that 
sadism is praiseworthy, or that new opinions on sexual morality are necessarily superior to 
the old, or anything else of the same kind. What I do say is that these are questions of private 
morality; that the standards by which they fall to be judged are not those of the criminal law; 
and that if these standards are to be upheld the individual must enforce them upon himself 
according to his own moral standards, or have them enforced against him by moral pressures 
exerted by whatever religious or other community to whose ethical ideals he responds. The 
point from which I invite your Lordships to depart is simply this, that the state should inter-
fere with the rights of an individual to live his or her life as he or she may choose no more than 
is necessary to ensure a proper balance between the special interests of the individual and 
the general interests of the individuals who together comprise the populace at large. Thus, 
whilst acknowledging that very many people, if asked whether the appellants’ conduct was 
wrong, would reply ‘Yes, repulsively wrong’, I would at the same time assert that this does 
not in itself mean that the prosecution of the appellants under ss 20 and 47 of the Off ences 
against the Person Act 1861 is well founded. . . .
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Let it be assumed however that we should embark upon this question. I ask myself, not 
whether as a result of the decision in this appeal, activities such as those of the appellants 
should cease to be criminal, but rather whether the 1861 Act (a statute which I venture to 
repeat once again was clearly intended to penalise conduct of a quite diff erent nature) should 
in this new situation be interpreted so as to make it criminal. Why should this step be taken? 
Leaving aside repugnance and moral objection, both of which are entirely natural but neither 
of which are in my opinion grounds upon which the court could properly create a new crime, I 
can visualise only the following reasons.

(1) Some of the practices obviously created a risk of genito-urinary infection, and others of 
septicaemia. These might indeed have been grave in former times, but the risk of serious harm 
must surely have been greatly reduced by modern medical science.

(2) The possibility that matters might get out of hand, with grave results. It has been acknowl-
edged throughout the present proceedings that the appellants’ activities were performed as a 
prearranged ritual, which at the same time enhanced their excitement and minimised the risk 
that the infl iction of injury would go too far. Of course things might go wrong and really serious 
injury or death might ensue. If this happened, those responsible would be punished according 
to the ordinary law, in the same way as those who kill or injure in the course of more ordinary 
sexual activities are regularly punished. But to penalise the appellants’ conduct even if the 
extreme consequences do not ensue, just because they might have done so, would require an 
assessment of the degree of risk, and the balancing of this risk against the interests of individ-
ual freedom. Such a balancing is in my opinion for Parliament, not the courts; and even if your 
Lordships’ House were to embark upon it the attempt must in my opinion fail at the outset for 
there is no evidence at all of the seriousness of the hazards to which sado-masochistic con-
duct of this kind gives rise. . . .

(3) I would give the same answer to the suggestion that these activities involved a risk of 
accelerating the spread of auto-immune defi ciency syndrome (AIDS), and that they should 
be brought within the 1861 Act in the interests of public health. The consequence would be 
strange, since what is currently the principal cause for the transmission of this scourge, 
namely consenting buggery between males, is now legal. Nevertheless, I would have been 
compelled to give this proposition the most anxious consideration if there had been any evi-
dence to support it. But there is none, since the case for the Crown was advanced on an entirely 
diff erent ground.

(4) There remains an argument to which I have given much greater weight. As the evidence in 
the present case has shown, there is a risk that strangers (and especially young strangers) 
may be drawn into these activities at an early age and will then become established in them 
for life. This is indeed a disturbing prospect but I have come to the conclusion that it is not a 
suffi  cient ground for declaring these activities to be criminal under the 1861 Act. The element 
of the corruption of youth is already catered for by the existing legislation; and if there is a gap 
in it which needs to be fi lled the remedy surely lies in the hands of Parliament, not in the appli-
cation of a statute which is aimed at other forms of wrongdoing. . .The only question is whether 
these consensual private acts are off ences against the existing law of violence. To this ques-
tion I return a negative response. . . .’

Lord Mustill would have allowed the appeals, as would Lord Slynn. The minority would have 

declared the activity lawful on the basis that a conviction under the OAPA 1861 would be 

an unwarranted interference with private sexual morality. This was not the sort of violent 

Let it be assumed however that we should embark upon this question. I ask myself, not 
whether as a result of the decision in this appeal, activities such as those of the appellants 
should cease to be criminal, but rather whether the 1861 Act (a statute which I venture to 
repeat once again was clearly intended to penalise conduct of a quite diff erent nature) should 
in this new situation be interpreted so as to make it criminal. Why should this step be taken? 
Leaving aside repugnance and moral objection, both of which are entirely natural but neither 
of which are in my opinion grounds upon which the court could properly create a new crime, I 
can visualise only the following reasons.

(1) Some of the practices obviously created a risk of genito-urinary infection, and others of 
septicaemia. These might indeed have been grave in former times, but the risk of serious harm 
must surely have been greatly reduced by modern medical science.

(2) The possibility that matters might get out of hand, with grave results. It has been acknowl-
edged throughout the present proceedings that the appellants’ activities were performed as a 
prearranged ritual, which at the same time enhanced their excitement and minimised the risk 
that the infl iction of injury would go too far. Of course things might go wrong and really serious 
injury or death might ensue. If this happened, those responsible would be punished according 
to the ordinary law, in the same way as those who kill or injure in the course of more ordinary 
sexual activities are regularly punished. But to penalise the appellants’ conduct even if the 
extreme consequences do not ensue, just because they might have done so, would require an 
assessment of the degree of risk, and the balancing of this risk against the interests of individ-
ual freedom. Such a balancing is in my opinion for Parliament, not the courts; and even if your 
Lordships’ House were to embark upon it the attempt must in my opinion fail at the outset for 
there is no evidence at all of the seriousness of the hazards to which sado-masochistic con-
duct of this kind gives rise. . . .

(3) I would give the same answer to the suggestion that these activities involved a risk of 
accelerating the spread of auto-immune defi ciency syndrome (AIDS), and that they should 
be brought within the 1861 Act in the interests of public health. The consequence would be 
strange, since what is currently the principal cause for the transmission of this scourge, 
namely consenting buggery between males, is now legal. Nevertheless, I would have been 
compelled to give this proposition the most anxious consideration if there had been any evi-
dence to support it. But there is none, since the case for the Crown was advanced on an entirely 
diff erent ground.

(4) There remains an argument to which I have given much greater weight. As the evidence in 
the present case has shown, there is a risk that strangers (and especially young strangers) 
may be drawn into these activities at an early age and will then become established in them 
for life. This is indeed a disturbing prospect but I have come to the conclusion that it is not a 
suffi  cient ground for declaring these activities to be criminal under the 1861 Act. The element 
of the corruption of youth is already catered for by the existing legislation; and if there is a gap 
in it which needs to be fi lled the remedy surely lies in the hands of Parliament, not in the appli-
cation of a statute which is aimed at other forms of wrongdoing. . .The only question is whether 
these consensual private acts are off ences against the existing law of violence. To this ques-
tion I return a negative response. . . .’
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behaviour the legislation was aimed at prohibiting. For the minority, the presence of full and 

free consent, the fact that no harm had been or was likely to be caused to anyone else and 

individual autonomy were highly signifi cant factors. The minority were more concerned with 

the offence whilst the majority focused on the public interest exceptions of the defence. You 

should bear in mind that the presence of actual consent will be taken into consideration in 

the determination of sexual offences. Following Brown, actual consent is irrelevant in violent 

offences.

If we could draw a simple diagram of the implications of Brown it might look like this: 

Harm infl icted in lawful activities—

Consent operates as a defence to 
assault, ABH and GBH:

Harm infl icted in unlawful activi-
ties— Consent operates as a defence 
to assault but not to any other 
offence:

Surgery for medical reasons

Cosmetic surgery, eg tattooing, body

piercing, plastic surgery,

face-lifts, etc. Organ transplants

Male circumcision Gender re-assignment

Sterilisations for convenience

Prize-fi ghting

Fighting in private or public

Other prima facie violent conduct

Sexual harm including sado-masochism

Female circumcision (an offence since

the Prohibition of Female Circumcision

Act 1985 and now the Female Genital

Mutilation Act 2003)
Reasonable parental chastisement

Religious fl agellation

Sport

Horseplay

This represents a somewhat inconsistent approach by the law to the public interest, particu-

larly when comparing religious fl agellation (approved by Lord Mustill in Brown) to the prohib-

ition of other religious/cultural practices.

The academic literature overwhelmingly casts Brown as a moralistic, anti-civil libertarian deci-

sion which served to discriminate against a sexual minority. Read the following extract from 

M. Giles, ‘R v Brown: Consensual Harm and the Public Interest’ Modern Law Review [Vol. 57 

January 1994], at 101. In discussing fi rst the judgment of Lord Lane CJ in AG’s Reference (No 

6 of 1980) she states:

‘In trying to evolve a more modern approach to public interest, he rejects dicta in older cases 
and fi nds that it is not in the public interest for people to harm each other for no good reason. 
This is the stage at which, without relying on any authority and disregarding obiter dicta com-
ments which might have taken him in other directions, Lord Lane adds a further layer to the 
test of what is or is not unlawful. This approach is adopted by the majority in Brown. . . .By 
adding to the concept of ‘public interest’ that of ‘good reason’ he requires a court to in eff ect 
ask the same question twice, and at the same time he complicates the burden of proof issue 
and reverses the basic assumption from that of lawfulness to unlawfulness. In addition, his 
explanation of ‘good reason’ is vague in the extreme, consisting as it does only of examples 

‘In trying to evolve a more modern approach to public interest, he rejects dicta in older cases 
and fi nds that it is not in the public interest for people to harm each other for no good reason. 
This is the stage at which, without relying on any authority and disregarding obiter dicta com-
ments which might have taken him in other directions, Lord Lane adds a further layer to the 
test of what is or is not unlawful. This approach is adopted by the majority in Brown. . . .By 
adding to the concept of ‘public interest’ that of ‘good reason’ he requires a court to in eff ect 
ask the same question twice, and at the same time he complicates the burden of proof issue 
and reverses the basic assumption from that of lawfulness to unlawfulness. In addition, his 
explanation of ‘good reason’ is vague in the extreme, consisting as it does only of examples 
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of areas already established which he fails to evaluate or enlarge upon. . . . As a result of this 
case, therefore, we have moved from a starting point in line with earlier authority that lack of 
consent is an element of assault unless the case falls within a category of recognised excep-
tions, (ie: consent is relevant to liability, unless the conduct is unlawful in which case con-
sent would be impossible eg: prize-fi ghting (JL)) to a situation where consensual assault 
causing harm is prima facie unlawful unless the behaviour falls within one of the categories 
legalising conduct. This case is, therefore, a crucial turning point in the approach to this issue. 
It is the basis on which Lord Lane again gives judgment in the Court of Appeal in Brown, and the 
confusion it causes is compounded by the majority judgments in the House of Lords.

The Main Issue

The basic issue which presents itself to the House of Lords, therefore, is the question of 
whether one looks to the public interest in order to legalize prima facie illegal behaviour (the 
paternalistic approach) or whether one uses public interest to criminalise potentially lawful 
behaviour (the civil libertarian approach). An added complication is that the choice of approach 
itself is inextricably a policy issue, and a preference for one approach over the other is likely 
also to infl uence and be infl uenced by what one considers is in the public good or the public 
interest. This is exactly what happens in Brown. . . . In those cases where there IS full and free 
consent to harm, it is clear that under English law there can be liability, and the question for 
any court is where and, just as importantly, how to draw the line. . . . Although their Lordships 
emphasise the role of parliament rather than the judiciary in policy making, and in eff ect jus-
tify their approach partly on that basis, it is clear that public policy has a major eff ect on their 
Lordships’ reasoning and infl uences them either towards a paternalistic or a civil libertarian 
approach. . . . The minority approach emphasises consent as an element which legitimises 
the harm-doing. The majority marginalise consent; it becomes one possible relevant element 
within policy reasons for creating exceptions to the rule that causing actual bodily harm is 
unlawful. The practicality of paternalism triumphs over the theory of individual freedom.’

But there is a feminist view which would support Brown on the grounds that there is no clear 

divide between sex (the minority view) and violence (the majority view). Sado-masochism is a 

form of sexual violence which carries the potential to cause harm to anyone, whether homo-

sexual or not. Consent is a nebulous term and diffi cult to distinguish from submission. The 

law should protect the weak and vulnerable from harm, not protect those with a libido for 

violence. The activities were rightly regarded as unlawful. Which view do you agree with?

Following the House of Lords judgment, the appellants took their case to the ECtHR which 

dismissed their applications under Article 8 on the grounds that the activity in question was 

rightly punishable on public health and moral grounds. The state was entitled to have regard 

not only to the actual seriousness of the harm caused, which was considered to be signifi -

cant, but also to the potential for harm (Laskey, Jaggard & Brown v UK (1997) 24 EHRR 39).

But was the harm in Brown signifi cant? No-one required medical treatment. Regarding the 

potential for harm, should people be punished for harm actually infl icted or for harm that 

might have happened? Surely it is the former.

Accidental injury in private consensual activity

Compare the case of Brown to the next case of R v Wilson [1996] 3 WLR 125 in which the 

principle of individual freedom triumphed over paternalism. The appellant branded his initials 

on to his wife’s buttocks with a hot knife at her instigation. Her skin became infected. The 

of areas already established which he fails to evaluate or enlarge upon. . . . As a result of this 
case, therefore, we have moved from a starting point in line with earlier authority that lack of 
consent is an element of assault unless the case falls within a category of recognised excep-
tions, (ie: consent is relevant to liability, unless the conduct is unlawful in which case con-
sent would be impossible eg: prize-fi ghting (JL)) to a situation where consensual assault 
causing harm is prima facie unlawful unless the behaviour falls within one of the categories 
legalising conduct. This case is, therefore, a crucial turning point in the approach to this issue. 
It is the basis on which Lord Lane again gives judgment in the Court of Appeal in Brown, and the 
confusion it causes is compounded by the majority judgments in the House of Lords.

The Main Issue

The basic issue which presents itself to the House of Lords, therefore, is the question of 
whether one looks to the public interest in order to legalize prima facie illegal behaviour (the 
paternalistic approach) or whether one uses public interest to criminalise potentially lawful 
behaviour (the civil libertarian approach). An added complication is that the choice of approach 
itself is inextricably a policy issue, and a preference for one approach over the other is likely 
also to infl uence and be infl uenced by what one considers is in the public good or the public 
interest. This is exactly what happens in Brown. . . . In those cases where there IS full and free 
consent to harm, it is clear that under English law there can be liability, and the question for 
any court is where and, just as importantly, how to draw the line. . . . Although their Lordships 
emphasise the role of parliament rather than the judiciary in policy making, and in eff ect jus-
tify their approach partly on that basis, it is clear that public policy has a major eff ect on their 
Lordships’ reasoning and infl uences them either towards a paternalistic or a civil libertarian 
approach. . . . The minority approach emphasises consent as an element which legitimises 
the harm-doing. The majority marginalise consent; it becomes one possible relevant element 
within policy reasons for creating exceptions to the rule that causing actual bodily harm is 
unlawful. The practicality of paternalism triumphs over the theory of individual freedom.’
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husband was charged and convicted under s47. He appealed to the Court of Appeal. The 

court put forward fi ve reasons for overturning his conviction: consent on the part of Mrs. 

Wilson; the branding was a personal adornment, the equivalent of a tattoo; lack of aggres-

sive intent on the part of D; that although Brown established that consent was no defence 

to ABH, that case was confi ned to sado-masochistic encounters. The court held that consent 

may provide a defence in other circumstances. Finally, it was held that it was not in the pub-

lic interest that the activities in question should amount to a criminal offence. Consensual 

activity between husband and wife, in the privacy of the matrimonial home, should not be 

subject to the criminal law.

In commenting on this case at [1996] Crim LR 573, J.C. Smith said that the only real distinction 

between Wilson and Brown was that Mr. Wilson derived no sexual pleasure from the brand-

ing. Otherwise, the judgment was really in accordance with the minority view in Brown that 

there was no public interest reason for criminalising the activity, the focus being on the scope 

of the offence rather than the scope of the defence. He mused on whether bottom-branding 

is now a public interest exception to the general rule that ABH can never be consented to! 

This decision supported the view that Brown had been a moralistic judgment. The assump-

tion that the activity in question was prima facie lawful was followed in Slingsby [1995] Crim 

LR 570 (Chapter 7: ‘The unlawful act must be a crime which must be identifi ed and proved’, 

p 354) where the Court of Appeal held that unintentional, accidental fatal injury in the course 

of consensual sexual activity (the insertion of D’s fi st into V’s rectum, D wearing a signet ring) 

was not criminal. This approach was endorsed in Meachen [2006] EWCA Crim 2414 where 

D’s conviction of indecent assault and s20 for causing unforeseeable injury to V’s rectum 

through the insertion of three fi ngers was quashed on a similar basis.

However, the Court of Appeal took the majority Brown approach in R v Emmett (1999) 

Unreported, The Independent, 19 July, where as part of consensual heterosexual activity, a 

woman agreed to having a plastic bag tied over her head causing unconsciousness, and on 

another occasion, to lighter fuel being poured over her breasts and set alight causing burns 

which became infected. Her partner was convicted of s47 and appealed. The Court of Appeal 

held that consent was no defence on the basis that the masochistic activity, in which injury 

was intentional, went beyond that which was evident in Wilson. In other words, the activity 

was prima facie unlawful and contrary to the public interest.

It follows that a court will view consensual sexual conduct in which injuries are intentional or 

foreseeable as prima facie violent and unlawful. Where accidental minor injuries are caused, 

the activity will be viewed as prima facie lawful. However, the attitude of the courts to rough 

and undisciplined horseplay is inconsistent with the former approach and surely lacks moral 

justifi cation.

Properly conducted sport and games

Most sports carry the risk of physical injury, especially contact sports. Boxing is unique in 

this respect where it is within the rules to assault or commit GBH on an opponent and knock 

them out. Participants in sport implicitly consent to the risk of reasonable accidental injuries 

or physical hazards of the game. However, the boundaries of implied consent can be diffi cult 

to discern. Harm caused by spontaneous, refl ex reactions is one thing, but the defence should 

not be a licence for violence and thuggery. An increasing number of prosecutions for vio-

lence on the sports fi eld culminated in the case below. Observance of the rules of any game 

is not necessarily the end of the matter. Although injuries ‘off the ball’ in rugby or football are 

unlikely to be viewed as accidental, it is a question of fact in every case.
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R v Barnes ●  [2005] 1 WLR 910 COURT OF APPEAL

In an amateur football match the defendant seriously injured the right leg of an opponent 

by a crushing, late, unnecessary, reckless and high tackle. He was charged with GBH under 

s20 and argued at trial that the tackle was fair and the injury accidental. He was convicted 

following a ruling that he would be guilty if what he had done was not by way of legitimate 

sport. He was acquitted on appeal.

Woolf LCJ:

‘The issue which this appeal raises, is an important one. It goes to the heart of the question of 
when it is appropriate for criminal proceedings to be instituted after an injury is caused to one 
player by another player in the course of a sporting event, such as a football match. It is sur-
prising that there is so little authoritative guidance from appellate courts as to the legal pos-
ition in this situation. The explanation for this may be the fact that, until recently, prosecutions 
in these circumstances were very rare. However, there is now a steady but, fortunately, still 
modest fl ow of cases of this type coming before the courts, and thus the need for guidance.

In determining what the approach of the courts should be, the starting point is the fact that 
most organised sports have their own disciplinary procedures for enforcing their particular 
rules and standards of conduct. As a result, in the majority of situations there is not only no 
need for criminal proceedings, it is undesirable that there should be any criminal proceed-
ings. Further, in addition to a criminal prosecution, there is the possibility of an injured player 
obtaining damages in a civil action from another player, if that other player caused him injur-
ies through negligence or an assault. The circumstances in which criminal and civil remed-
ies are available can and do overlap. However, a criminal prosecution should be reserved 
for those situations where the conduct is suffi  ciently grave to be properly categorised as 
criminal. . . .

The fact that the participants in, for example, a football match, implicitly consent to take part 
in a game, assists in identifying the limits of the defence. If what occurs goes beyond what a 
player can reasonably be regarded as having accepted by taking part in the sport, this indi-
cates that the conduct will not be covered by the defence. What is implicitly accepted in one 
sport will not necessarily be covered by the defence in another sport. In R v Cey (1989) 48 
C.C.C. (3d) 480, the Saskatchewan Court of Appeal was concerned with ice hockey which is a 
very physical game. Despite the nature of ice hockey, in giving the majority judgment, Gerwing 
JA (Cameron JA concurring), made it clear that even in ice hockey:

“some forms of bodily contact carry with them such a high risk of injury and such a distinct 
probability of serious harm as to be beyond what, in fact, the players commonly consent to, 
or what, in law, they are capable of consenting to.” (At page 490)

The general position as to contact sports was helpfully considered by the Law Commission 
in “Consent and off ences against the person: Law Commission Consultation Paper No. 134.” 
The Commission indicated its approval of the approach adopted by the Criminal Injuries 
Compensation Board which we would also approve. This is that “ in a sport in which bodily con-
tact is a commonplace part of the game, the players consent to such contact even if, through 
unfortunate accident, injury, perhaps of a serious nature, may result. However, such players do 
not consent to being deliberately punched or kicked and such actions constitute an assault for 
which the Board would award compensation.” (10.12)

14. Subject to what we have to say hereafter we would in general accept the view of the 
Commission that:

‘The issue which this appeal raises, is an important one. It goes to the heart of the question of 
when it is appropriate for criminal proceedings to be instituted after an injury is caused to one 
player by another player in the course of a sporting event, such as a football match. It is sur-
prising that there is so little authoritative guidance from appellate courts as to the legal pos-
ition in this situation. The explanation for this may be the fact that, until recently, prosecutions 
in these circumstances were very rare. However, there is now a steady but, fortunately, still 
modest fl ow of cases of this type coming before the courts, and thus the need for guidance.

In determining what the approach of the courts should be, the starting point is the fact that 
most organised sports have their own disciplinary procedures for enforcing their particular 
rules and standards of conduct. As a result, in the majority of situations there is not only no 
need for criminal proceedings, it is undesirable that there should be any criminal proceed-
ings. Further, in addition to a criminal prosecution, there is the possibility of an injured player 
obtaining damages in a civil action from another player, if that other player caused him injur-
ies through negligence or an assault. The circumstances in which criminal and civil remed-
ies are available can and do overlap. However, a criminal prosecution should be reserved 
for those situations where the conduct is suffi  ciently grave to be properly categorised as 
criminal. . . .

The fact that the participants in, for example, a football match, implicitly consent to take part 
in a game, assists in identifying the limits of the defence. If what occurs goes beyond what a 
player can reasonably be regarded as having accepted by taking part in the sport, this indi-
cates that the conduct will not be covered by the defence. What is implicitly accepted in one 
sport will not necessarily be covered by the defence in another sport. In R v Cey (1989) 48 
C.C.C. (3d) 480, the Saskatchewan Court of Appeal was concerned with ice hockey which is a 
very physical game. Despite the nature of ice hockey, in giving the majority judgment, Gerwing 
JA (Cameron JA concurring), made it clear that even in ice hockey:

“some forms of bodily contact carry with them such a high risk of injury and such a distinct 
probability of serious harm as to be beyond what, in fact, the players commonly consent to, 
or what, in law, they are capable of consenting to.” (At page 490)

The general position as to contact sports was helpfully considered by the Law Commission 
in “Consent and off ences against the person: Law Commission Consultation Paper No. 134.” 
The Commission indicated its approval of the approach adopted by the Criminal Injuries 
Compensation Board which we would also approve. This is that “ in a sport in which bodily con-
tact is a commonplace part of the game, the players consent to such contact even if, through 
unfortunate accident, injury, perhaps of a serious nature, may result. However, such players do 
not consent to being deliberately punched or kicked and such actions constitute an assault for 
which the Board would award compensation.” (10.12)

14. Subject to what we have to say hereafter we would in general accept the view of the 
Commission that:
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“the present broad rules for sports and games appear to be:

(i) the intentional infl iction of injury enjoys no immunity;
(ii) a decision as to whether the reckless infl iction of injury is criminal is likely to be 
strongly infl uenced by whether the injury occurred during actual play, or in a moment of 
temper or over-excitement when play has ceased, or ‘off  the ball’;

(iii) although there is little authority on the point, principle demands that even during play 

injury that results from risk-taking by a player that is unreasonable, in the light of the con-

duct necessary to play the game properly, should also be criminal.” (10.18)

On the other hand, the fact that the play is within the rules and practice of the game and does 
not go beyond it, will be a fi rm indication that what has happened is not criminal. In making a 
judgment as to whether conduct is criminal or not, it has to be borne in mind that, in highly com-
petitive sports, conduct outside the rules can be expected to occur in the heat of the moment, 
and even if the conduct justifi es not only being penalised but also a warning or even a sending 
off , it still may not reach the threshold level required for it to be criminal. That level is an object-
ive one and does not depend upon the views of individual players. The type of the sport, the 
level at which it is played, the nature of the act, the degree of force used, the extent of the risk 
of injury, the state of mind of the defendant are all likely to be relevant in determining whether 
the defendant’s actions go beyond the threshold.

Whether conduct reaches the required threshold to be criminal will therefore depend on all the 
circumstances. However, there will be cases that fall within a “grey area,” and then the tribu-
nal of fact will have to make its own determination as to which side of the line the case falls. In 
a situation such as we have on this appeal, to determine this type of question the jury would 
need to ask themselves among other questions whether the contact was so obviously late 
and/or violent that it could not be regarded as an instinctive reaction, error or misjudgement 
in the heat of the game.’

NOTE

1. The jury would need to consider whether the tackle was so obviously late or violent that 

it could not have been instinctive or an error. Players do not consent to being deliberately 

punched or kicked. The jury needed to know what was legitimate in the relevant sport 

and to be told where the ball was during the tackle.

2. Therefore, accidental injuries can be lawful even if outside of the rules but intentional 

injuries are not.

3. Reckless injuries may also be lawful depending on whether or not D had shown reckless 

disregard for the safety of an opponent. Objective criteria were to be employed to deter-

mine the criminality of D’s conduct.

thinking point 10.8

1. If D intentionally injures V’s genitals, in which of the following would D have committed 

an offence against the person: Female circumcision? A sex-change operation? A street-

fi ght? Whilst committing a youthful prank?

Example outline answer

“the present broad rules for sports and games appear to be:

(i) the intentional infl iction of injury enjoys no immunity;
(ii) a decision as to whether the reckless infl iction of injury is criminal is likely to be 
strongly infl uenced by whether the injury occurred during actual play, or in a moment of 
temper or over-excitement when play has ceased, or ‘off  the ball’;

(iii) although there is little authority on the point, principle demands that even during play 

injury that results from risk-taking by a player that is unreasonable, in the light of the con-

duct necessary to play the game properly, should also be criminal.” (10.18)

On the other hand, the fact that the play is within the rules and practice of the game and does 
not go beyond it, will be a fi rm indication that what has happened is not criminal. In making a 
judgment as to whether conduct is criminal or not, it has to be borne in mind that, in highly com-
petitive sports, conduct outside the rules can be expected to occur in the heat of the moment, 
and even if the conduct justifi es not only being penalised but also a warning or even a sending 
off , it still may not reach the threshold level required for it to be criminal. That level is an object-
ive one and does not depend upon the views of individual players. The type of the sport, the 
level at which it is played, the nature of the act, the degree of force used, the extent of the risk 
of injury, the state of mind of the defendant are all likely to be relevant in determining whether 
the defendant’s actions go beyond the threshold.

Whether conduct reaches the required threshold to be criminal will therefore depend on all the 
circumstances. However, there will be cases that fall within a “grey area,” and then the tribu-
nal of fact will have to make its own determination as to which side of the line the case falls. In 
a situation such as we have on this appeal, to determine this type of question the jury would 
need to ask themselves among other questions whether the contact was so obviously late 
and/or violent that it could not be regarded as an instinctive reaction, error or misjudgement 
in the heat of the game.’

thinking point 10.8

1. If D intentionally injures V’s genitals, in which of the following would D have committed 

an offence against the person: Female circumcision? A sex-change operation? A street-

fi ght? Whilst committing a youthful prank?

Example outline answer
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You need fi rst to consider the relevant offence with which D might be charged and then 

whether there is a relevant defence.

Offence: ABH/GBH contrary to either s47, s20 or s18 plus an offence under the 

prohibition of Female Circumcision Act 1985. You would need to explain the AR/MR of 

each. Defence: The only relevant potential defence under the common law could have 

been consent. [There could also have been arguments regarding respect for cultural 

customs which might fall within Article 9 ECHR (religious freedom).] Consent depends 

on the activity being in the public interest unless falling within a relevant exception. 

The exceptions concern sport, reasonable surgical interference and rough horseplay. 

Therefore, the operation and prank might be considered to be within the public interest. 

In a longer answer you would refer to all relevant cases, explaining the ratio and 

reasoning of each.

2. D, a man, canes V by consent, causing minor bruises and cuts. D’s motive was sexual. 

Has D committed a criminal offence in any of the following situations: V is a female 

prostitute? V is an 18-year-old boy? V is D’s long-term homosexual partner? V is a long-

term heterosexual partner?

This question invites you to consider the majority and minority judgments in Brown.

3. In a game of rugby, player D head-butts player V as they are standing at the back of a 

scrum. V suffers a broken nose.

10.6.3  Consent induced by fraud

The following frauds will negate consent under the common law:

Nature or Identity.• 

Quality.• 

HIV.• 

The law on fraud in relation to non-fatal offences is determined by the common law. 

The word fraud is currently used to denote: deception, misrepresentation, concealment or 

silence in the face of mistake by a victim. This topic raises the question of whether actual 

or apparent consent to an act which causes harm is legally effective where it has been 

induced by fraud. The issue has arisen in the context of sexual conduct which causes harm. 

It poses the question of what types of fraud should legally negate consent. Whilst most 

people would ordinarily agree that consent is not genuine if given under any fraud/decep-

tion because it implies exploitation or violation, the issue is determined rather narrowly 

by the common law. Until recently, apparent consent would only be undermined when 

induced by fraud as to the nature of the act or the identity of the actor. Recent case law 

has added further categories: deception as to the quality of some types of status/purpose 

and concealment of HIV. But the overall scope of these deceptions is still very narrow and 

excludes nearly all other deceptions. This means that outside of these categories, consent 

induced by fraud is valid and D will be able to rely on it as a defence. This is so even where 

he knows that V only consented because of the deception. The law is not based on the 

perceptions, or indeed the interests, of the victim of fraud but focuses instead on the type 

of deception made by D.

You need fi rst to consider the relevant offence with which D might be charged and then

whether there is a relevant defence.

Offence: ABH/GBH contrary to either s47, s20 or s18 plus an offence under the 

prohibition of Female Circumcision Act 1985. You would need to explain the AR/MR of 

each. Defence: The only relevant potential defence under the common law could have 

been consent. [There could also have been arguments regarding respect for cultural 

customs which might fall within Article 9 ECHR (religious freedom).] Consent depends 

on the activity being in the public interest unless falling within a relevant exception. 

The exceptions concern sport, reasonable surgical interference and rough horseplay.

Therefore, the operation and prank might be considered to be within the public interest. 

In a longer answer you would refer to all relevant cases, explaining the ratio and 

reasoning of each.

2. D, a man, canes V by consent, causing minor bruises and cuts. D’s motive was sexual. 

Has D committed a criminal offence in any of the following situations: V is a female 

prostitute? V is an 18-year-old boy? V is D’s long-term homosexual partner? V is a long-

term heterosexual partner?

This question invites you to consider the majority and minority judgments in Brown.

3. In a game of rugby, player D head-butts player V as they are standing at the back of a 

scrum. V suffers a broken nose.
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Fraud as to nature and identity

The narrow common law categories of fraud as to nature and identity were established by 

the following infamous case: although it no longer applies to sexual disease transmission 

(see Dica, ‘Fraud, HIV and the transmission of sexual disease: “biological GBH”’, p 557), or 

marital rape, Clarence continues to exert a restrictive infl uence upon the law of fraudulently 

obtained consent:

R v Clarence ●  [1888) 22 QBD 23 COURT OF CROWN CASES RESERVED

A husband transmitted a serious sexual disease (gonorrhoea) to his wife through consensual 

sexual intercourse, concealing from her his true state of health. He was convicted of the reck-

less infl iction of GBH under s20 and ABH under s47. At his appeal he was acquitted of all 

charges. There were three interlinked issues:

Mrs. Clarence had consented to sexual intercourse and even though her husband had 1. 

deceived her as to his state of health the court held that not every deception vitiates 

consent. Only deceptions as to the nature of the act or the identity of the assailant were 

regarded as suffi ciently fundamental to do so in assault cases. Clarence’s deception was 

as to neither of these and thus his wife’s consent remained valid.

The majority of the nine judges thought that it was fi rst essential to identify an assault for 2. 

both offences with which Mr. Clarence had been charged and concluded that consensual 

sexual intercourse was not an unlawful act of violence and was thus no assault.

Infection with disease could not amount to s20 GBH. GBH meant immediate violence dir-3. 

ectly and intentionally infl icted, not the uncertain and delayed process of infection.

Finally, a husband could not be guilty of raping his wife because her consent was irrev-4. 

ocable. This legal fi ction was not reversed until 1991 (see Chapter 11, ‘Marital Rape’, p 

609).

Much of the majority judges’ reasoning was obscure and moralistic. By contrast, the minor-

ity judgments did not require a prior assault for a conviction under s20. They held Clarence’s 

deception to be criminal and did not agree that serious infection could never constitute GBH. 

It is they who have been vindicated by recent developments in the law of consent and GBH for 

the case of Dica [2004] EWCA Crim 1103 (‘Fraud, HIV) overturned Clarence on these points.

The legacy of this case for the law of consent has been that very few frauds result in criminal 

liability. If the victim consents to what is being done and who is doing it, consent provides 

a defence regardless of any other deception, even if serious. The focus is on consent rather 

than on different kinds of fraud. This leaves many vulnerable victims unprotected as can be 

seen from the fact that fraud as to health status leading to sexual disease transmission was 

no offence until Dica.

Bolduc and Bird v R ●  (1967) 63 DLR (2D) 82 SUPREME COURT OF CANADA

A doctor’s conviction of indecent assault was overturned by the Canadian Supreme Court. 

He had performed a consensual intimate examination of a female patient having informed 

her that the person present in the room was a medical student whereas it was, in fact, a musi-

cian. As the fraud had related to neither the nature of the examination, narrowly interpreted 

following Clarence, or the identity of the doctor, V’s apparent consent remained valid. This 
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case was disapproved of by the Law Commission in its fi rst Consultation Paper on ‘Consent 

and Offences Against the Person: A Consultation Paper’ (Law Com No 134, 1994).

R v Richardson ●  [1998] 3 WLR 1292 COURT OF APPEAL

A dentist continued to treat unsuspecting but consensual patients after having been sus-

pended from practice by the General Dental Council. She appeared to be drunk whilst treat-

ing six patients and was convicted of ABH. The appeal concerned whether her deception as 

to her professional status was a fraud as to identity so as to negate consent. The court con-

cluded that there had been no deception as to identity (ie who she was), in respect of which 

the victims had been fully aware. There was no concept in criminal law of informed consent 

and no duty upon the appellant to disclose the suspension. Otton LJ held:

‘The common law is not concerned with the question whether the mistaken consent has been 
induced by fraud on the part of the accused or has been self induced. It is the nature of the mis-
take that is relevant, and not the reason why the mistake has been made. In summary, either 
there is consent to actions on the part of a person in the mistaken belief that he or they are 
other than they truly are, in which case it is assault or, short of this, there is no assault.’

The court was supported by the second Law Commission Consultation Paper (Law Com No 

139) on Consent in which no extension to the traditional categories of fraud was approved. 

Fraud as to other circumstances should give rise to liability for a lesser offence of obtaining 

consent by deception.

The traditional categories of fraud as to nature and identity were extended by the next case 

to include quality. Again, this is narrowly defi ned and will not include wider circumstantial 

frauds which would have affected consent had the victim known the truth:

Fraud as to quality

R v Tabassum ●  [2000] 2 CR APP R 328 COURT OF APPEAL

The appellant was convicted of indecent assault for persuading women to allow him to meas-

ure their breasts for the stated reason that he was preparing a medical dossier for sale to doc-

tors in connection with breast cancer. The women had all consented because they thought 

he was medically qualifi ed when he was not. No sexual motive was apparent. At his appeal it 

was argued on his behalf that he had reasonably believed in the consent of the victims. The 

Court of Appeal agreed with the trial judge that there had been consent as to the nature of 

the act but not its quality.

Rose LJ:

‘On the evidence, if the jury accepted it, consent was given because they mistakenly believed 
that the defendant was medically qualifi ed or, in the case of the third complainant, trained at 
Christie’s and that, in consequence, the touching was for a medical purpose. As this was not 
so, there was no true consent. They were consenting to touching for medical purposes not to 
indecent behaviour, that is, there was consent to the nature of the act but not its quality.’

D’s motive was irrelevant. The appeal was dismissed and the conviction confi rmed.

‘The common law is not concerned with the question whether the mistaken consent has been 
induced by fraud on the part of the accused or has been self induced. It is the nature of the mis-
take that is relevant, and not the reason why the mistake has been made. In summary, either 
there is consent to actions on the part of a person in the mistaken belief that he or they are 
other than they truly are, in which case it is assault or, short of this, there is no assault.’

‘On the evidence, if the jury accepted it, consent was given because they mistakenly believed 
that the defendant was medically qualifi ed or, in the case of the third complainant, trained at 
Christie’s and that, in consequence, the touching was for a medical purpose. As this was not 
so, there was no true consent. They were consenting to touching for medical purposes not to 
indecent behaviour, that is, there was consent to the nature of the act but not its quality.’
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Can this case be reconciled with Richardson or, indeed, with Bolduc? Are these common law 

categories of nature, identity and quality certain or open to interpretation in different ways?

The extension made by Tabassum to the common law has now been included in s76(2)(a) 

Sexual Offences Act 2003. Section 76(2)(a) refers to fraud as to nature or purpose and applies 

to the consent provisions of all sexual offences (Chapter 11, ‘Section 76(2)(a): fraud as to 

nature or purpose’, p 597). Tabassum was preferred over Richardson in the next case which 

was concerned with the reckless infl iction of sexual disease (HIV) to an unsuspecting partner 

through consensual sexual intercourse. The court did not label the fraud by reference to any 

category but concentrated on consent to the risk of infection. Recall that in Clarence, the 

wife’s consent to the act of sexual intercourse provided her husband with a defence to assault 

charges despite having infected her with a disease of which she was ignorant.

Fraud, HIV and the transmission of sexual disease: ‘biological GBH’

R v Dica ●  [2004] EWCA CRIM 1103 COURT OF APPEAL

D was charged on two counts of s20 GBH having knowingly and recklessly transmitted HIV to 

two unsuspecting women through consensual, unprotected sexual intercourse, having con-

cealed from them his HIV status. He did not intentionally transmit the disease. The prosecu-

tion alleged that the women would not have agreed to sexual intercourse had they known 

the truth. The issues in this case are identical to those in Clarence except that the parties were 

not married, ie:

Can reckless disease infection constitute an • offence under s20 OAPA 1861? and

Is consent a • defence, ie can V consent to infection, even though unaware of it, by consent-

ing to the physical act of sexual intercourse?

The trial judge had ruled that Dica had recklessly infl icted GBH, despite the fact that disease 

transmission was not an assault according to Clarence. He had withdrawn the issue of con-

sent from the jury because, following Brown, consent was no defence to GBH. Dica appealed 

to the Court of Appeal.

Judge LJ:

‘R v Clarence

Since R v Chan-Fook [1994] 99 CAR 147, as approved in the House of Lords in R v Ireland: R v 
Burstow [1998] 1 CAR 177, it has been recognised that for the purposes of both s.20 and s 47 
“bodily harm” includes psychiatric injury, and its eff ects. Although the impact of Chan-Fook is 
refl ected in that now well-established principle, it is perhaps worth noticing that

“ . . . an injury can be caused to someone by injuring their health; an assault may have the 
consequence of infecting the victim with a disease or causing the victim to become ill. 
The injury may be internal and may not be accompanied by any external injury . . . ” (per 
Hobhouse LJ at p. 151)

This language, refl ecting contemporary ideas, is entirely contrary to the reasoning adopted by 
the majority in Clarence.

In R v Ireland: R v Burstow, much argument also centred around the diff erence between the con-
cept of infl icting grievous bodily harm in s.20 and causing it in s 18. Lord Steyn recognised that 

‘R v Clarence

Since R v Chan-Fook [1994] 99 CAR 147, as approved in the House of Lords in R v Ireland: R v 
Burstow [1998] 1 CAR 177, it has been recognised that for the purposes of both s.20 and s 47 
“bodily harm” includes psychiatric injury, and its eff ects. Although the impact of Chan-Fook is 
refl ected in that now well-established principle, it is perhaps worth noticing that

“ . . . an injury can be caused to someone by injuring their health; an assault may have the 
consequence of infecting the victim with a disease or causing the victim to become ill. 
The injury may be internal and may not be accompanied by any external injury . . . ” (per 
Hobhouse LJ at p. 151)

This language, refl ecting contemporary ideas, is entirely contrary to the reasoning adopted by 
the majority in Clarence.

In R v Ireland: R v Burstow, much argument also centred around the diff erence between the con-
cept of infl icting grievous bodily harm in s.20 and causing it in s 18. Lord Steyn recognised that 
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the two words, “infl ict” and “cause”, are not synonymous. In relation to Clarence, he acknowl-
edged that the possibility of infl icting or causing psychiatric injury would not then have been in 
contemplation, whereas nowadays it is. In his view the infl iction of psychiatric injury without 
violence could fall within the ambit of s.20. Lord Steyn described Clarence as a “troublesome 
authority”, and in the specifi c context of the meaning of “infl ict” in s.20 said expressly that 
Clarence “no longer assists”. Lord Hope similarly examined the consequences of the use of 
the word “infl ict” in s.20 and “cause” in s 18. He concluded that for practical purposes, and in 
the context of a criminal act, the words might be regarded as interchangeable, provided it was 
understood that “infl ict” implies that the consequence to the victim involved something det-
rimental or adverse.

Such diff erences as may be discerned in the language used by Lord Steyn and Lord Hope 
respectively do not obscure the fact that this decision confi rmed that even when no physical 
violence has been applied, directly or indirectly to the victim’s body, an off ence under s.20 may 
be committed. Putting it another way, if the remaining ingredients of s.20 are established, the 
charge is not answered simply because the grievous bodily harm suff ered by the victim did 
not result from direct or indirect physical violence. Whether the consequences suff ered by the 
victim are physical injuries or psychiatric injuries, or a combination of the two, the ingredients 
of the off ence prescribed by s.20 are identical. If psychiatric injury can be infl icted without dir-
ect or indirect violence, or an assault, for the purposes of s.20 physical injury may be similarly 
infl icted. It is no longer possible to discern the critical diff erence identifi ed by the majority in 
Clarence, and encapsulated by Stephen J in his judgment, between an “immediate and neces-
sary connection” between the relevant blow and the consequent injury, and the “uncertain 
and delayed” eff ect of the act which led to the eventual development of infection. The erosion 
process is now complete.

In our judgment, the reasoning which led the majority in Clarence to decide that the convic-
tion under s.20 should be quashed has no continuing application. If that case were decided 
today, the conviction under s.20 would be upheld. Clarence knew, but his wife did not know, 
and he knew that she did not know that he was suff ering from gonorrhoea. Nevertheless he 
had sexual intercourse with her, not intending deliberately to infect her, but reckless whether 
she might become infected, and thus suff er grievous bodily harm. Accordingly we agree with 
Judge Philpot’s fi rst ruling, that notwithstanding the decision in Clarence, it was open to the 
jury to convict the appellant of the off ences alleged in the indictment.

Concealment of the truth by the appellant

. . . The judgments of the majority in Clarence included considerable discussion about the 
issue of fraud (in the sense of concealment), and the consequences if consent were vitiated. 
Again, however, the observations have to be put into the context of the perceived requirement 
that in the absence of an assault Clarence could not be guilty of the s.20 off ence, and the 
deemed consent of the wife to have sexual intercourse with her husband. . . .

The present case is concerned with and confi ned to s.20 off ences alone, without the burden-
some fi ction of deemed consent to sexual intercourse. The question for decision is whether 
the victims’ consent to sexual intercourse, which as a result of his alleged concealment was 
given in ignorance of the facts of the appellant’s condition, necessarily amounted to consent 
to the risk of being infected by him. If that question must be answered “Yes”, the concept of 
consent in relation to s.20 is devoid of real meaning. . . .

In our view, on the assumed fact now being considered, the answer is entirely straightforward. 
These victims consented to sexual intercourse. Accordingly, the appellant was not guilty of 

the two words, “infl ict” and “cause”, are not synonymous. In relation to Clarence, he acknowl-
edged that the possibility of infl icting or causing psychiatric injury would not then have been in 
contemplation, whereas nowadays it is. In his view the infl iction of psychiatric injury without 
violence could fall within the ambit of s.20. Lord Steyn described Clarence as a “troublesome 
authority”, and in the specifi c context of the meaning of “infl ict” in s.20 said expressly that 
Clarence “no longer assists”. Lord Hope similarly examined the consequences of the use of 
the word “infl ict” in s.20 and “cause” in s 18. He concluded that for practical purposes, and in 
the context of a criminal act, the words might be regarded as interchangeable, provided it was 
understood that “infl ict” implies that the consequence to the victim involved something det-
rimental or adverse.

Such diff erences as may be discerned in the language used by Lord Steyn and Lord Hope 
respectively do not obscure the fact that this decision confi rmed that even when no physical 
violence has been applied, directly or indirectly to the victim’s body, an off ence under s.20 may 
be committed. Putting it another way, if the remaining ingredients of s.20 are established, the 
charge is not answered simply because the grievous bodily harm suff ered by the victim did 
not result from direct or indirect physical violence. Whether the consequences suff ered by the 
victim are physical injuries or psychiatric injuries, or a combination of the two, the ingredients 
of the off ence prescribed by s.20 are identical. If psychiatric injury can be infl icted without dir-
ect or indirect violence, or an assault, for the purposes of s.20 physical injury may be similarly 
infl icted. It is no longer possible to discern the critical diff erence identifi ed by the majority in 
Clarence, and encapsulated by Stephen J in his judgment, between an “immediate and neces-
sary connection” between the relevant blow and the consequent injury, and the “uncertain 
and delayed” eff ect of the act which led to the eventual development of infection. The erosion 
process is now complete.

In our judgment, the reasoning which led the majority in Clarence to decide that the convic-
tion under s.20 should be quashed has no continuing application. If that case were decided 
today, the conviction under s.20 would be upheld. Clarence knew, but his wife did not know, 
and he knew that she did not know that he was suff ering from gonorrhoea. Nevertheless he 
had sexual intercourse with her, not intending deliberately to infect her, but reckless whether 
she might become infected, and thus suff er grievous bodily harm. Accordingly we agree with 
Judge Philpot’s fi rst ruling, that notwithstanding the decision in Clarence, it was open to the 
jury to convict the appellant of the off ences alleged in the indictment.

Concealment of the truth by the appellant

. . . The judgments of the majority in Clarence included considerable discussion about the 
issue of fraud (in the sense of concealment), and the consequences if consent were vitiated. 
Again, however, the observations have to be put into the context of the perceived requirement 
that in the absence of an assault Clarence could not be guilty of the s.20 off ence, and the 
deemed consent of the wife to have sexual intercourse with her husband. . . .

The present case is concerned with and confi ned to s.20 off ences alone, without the burden-
some fi ction of deemed consent to sexual intercourse. The question for decision is whether 
the victims’ consent to sexual intercourse, which as a result of his alleged concealment was 
given in ignorance of the facts of the appellant’s condition, necessarily amounted to consent 
to the risk of being infected by him. If that question must be answered “Yes”, the concept of 
consent in relation to s.20 is devoid of real meaning. . . .
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rape. Given the long-term nature of the relationships, if the appellant concealed the truth 
about his condition from them, and therefore kept them in ignorance of it, there was no reason 
for them to think that they were running any risk of infection, and they were not consenting 
to it. On this basis, there would be no consent suffi  cient in law to provide the appellant with a 
defence to the charge under s.20. . . .

In our judgement the impact of the authorities dealing with sexual gratifi cation can too readily 
be misunderstood. It does not follow from them, and they do not suggest, that consensual acts 
of sexual intercourse are unlawful merely because there may be a known risk to the health of 
one or other participant. These participants are not intent on spreading or becoming infected 
with disease through sexual intercourse. They are not indulging in serious violence for the pur-
poses of sexual gratifi cation. They are simply prepared, knowingly, to run the risk—not the 
certainty—of infection, as well as all the other risks inherent in and possible consequences 
of sexual intercourse, such as, and despite the most careful precautions, an unintended preg-
nancy. At one extreme there is casual sex between complete strangers, sometimes protected, 
sometimes not, when the attendant risks are known to be higher, and at the other, there is 
sexual intercourse between couples in a long-term and loving, and trusting relationship, which 
may from time to time also carry risks.’

The court decided that the issue of consent should not have been withdrawn from the 

jury and allowed the appeal. Dica was retried and convicted to four and a half months’ 

imprisonment.

NOTE

1. Biological GBH: This case confi rmed that the reckless transmission of HIV by consensual 

sexual intercourse amounted to an offence of GBH under s20. Although the ratio is con-

cerned with HIV, the prevalence of other sexually transmitted diseases such as Chlamydia 

was noted in the judgment. It is therefore possible that the transmission of further sexually 

transmitted diseases through consensual sexual intercourse will result in prosecutions. 

The ratio does not extend to non-sexual diseases but clearly some, such as tuberculosis or 

viral hepatitis, are life-threatening and potentially within the scope of future extensions. 

Whether this means that transmission through non-sexual forms of consensual contact 

such as spitting or coughing could render a person liable is a theoretical possibility.

2. Consent and fraud: The court held that although consent is no defence to intentionally 

infl icted GBH on public policy grounds (Brown), it may be a defence where sexual disease 

is recklessly infl icted and the risk of infection is known and agreed to. Judge LJ gave two 

examples:1) consensual unprotected sex between a Catholic couple one of whom is HIV 

positive; and 2) consensual unprotected sex between a young couple wishing to have a 

baby where there is a risk to the life of the woman if she becomes pregnant.

In neither case should the law criminalise any infl icted harm. Whether or not the victim 

did consent in any particular case is a question of fact. However, Dica was concerned not 

with a known risk of infection but an unknown one. To say that because there had been 

consent to sexual intercourse there had also been consent to the risk of disease infection 

would render the word ‘consent’ devoid of all meaning. Judge LJ did not categorise D’s 

deception by reference to nature, quality or identity but since Tabassum was analogous 

and approved, it can be assumed that this aspect of the case was decided on the basis of 

deception as to quality.
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3. The status of Clarence: It followed that Clarence had no continuing relevance either as to 

whether sexual disease constituted GBH or as to whether consent to sexual intercourse 

implied consent to the risk of disease transmission. It is interesting that Judge LJ neverthe-

less stated (obiter) that consent to sexual intercourse remained valid for the purposes of 

rape. Thus, an HIV positive fraudulent defendant will commit s20 GBH but not rape.

As mentioned above, fraud as to purpose now applies to rape by virtue of s76 Sexual Offences 

Act 2003 to refl ect Tabassum. But beyond the facts of Tabassum, it is not clear what the word 

purpose means. Deception as to HIV is not expressly mentioned and was not intended by 

Parliament to be included. By concentrating on consent, rather than fraud, therefore, we 

seem to have arrived at a situation whereby the conduct leading to serious harm is regarded 

as criminal in the context of non-sexual offences against the person but lawful in the context 

of sexual offences. This cannot be satisfactory. The Canadian case of Cuerrier [1998] 127 CCC 

(3d) 1, a case of HIV transmission and aggravated assault, which was of persuasive authority 

in Dica on the point regarding HIV and GBH, abolished the nature/identity categories of fraud 

altogether. It held that any fraud inducing consent to an act which leads to signifi cant harm 

should negate consent for the purposes of all personal offences whether of a sexual nature 

or otherwise.

4. Policy: Whether sexual disease transmission should become an offence had been widely 

discussed since the early nineties. As a legal response to sexually transmitted disease many 

jurisdictions have introduced both public health education policies and specifi c public 

health, nuisance or endangerment offences to deal with the problem, but until the deci-

sion in Dica, there was no relevant offence in this country. There had been reluctance to 

criminalise either intentional or reckless disease infection on the grounds of social/public 

policy that such an offence would run counter to individuals assuming responsibility for 

their own health, that it could deter people from seeking HIV testing and would be dis-

criminatory against those who are HIV positive, have AIDS or carry viral Hepatitis.

There had been previous convictions in Scotland, Cyprus, Canada and Australia for assault 

and HIV infection. In 2003 an English doctor was prosecuted under s20 for infecting a part-

ner with the genital herpes virus through sexual intercourse [Clare Dyer, BBC news: www.

bbc.co.uk/news/, 18 May 2004]. There have been 20 convictions in England and Wales for 

reckless transmission of HIV as at October 2011. European convictions for transmitting or 

exposing another person to HIV infection have led to imprisonment, fi nes and deportation 

raising concerns regarding defendants’ human rights and discrimination which might impact 

negatively upon control of the disease.

Here are some views on this new legal development:

A.T.H. Smith, ‘Criminal Law: The Future’ [2004] Crim LR 971, at 977:

‘Who knows, when the law is thus unleashed, whither it will subsequently wander? To the infl ic-
tion of diseases other than those caused through unprotected sexual intercourse? How far 
are persons now entitled to take the risk of contracting disease when the activity in question 
is informed and wholly consensual? How critical is it to the reasoning of the Court of Appeal 
that the risk of infection could have been signifi cantly reduced had the defendant used a 
condom?’

‘Who knows, when the law is thus unleashed, whither it will subsequently wander? To the infl ic-
tion of diseases other than those caused through unprotected sexual intercourse? How far 
are persons now entitled to take the risk of contracting disease when the activity in question 
is informed and wholly consensual? How critical is it to the reasoning of the Court of Appeal 
that the risk of infection could have been signifi cantly reduced had the defendant used a 
condom?’

www.bbc.co.uk/news/
www.bbc.co.uk/news/
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J. Loveless & C. Derry, ‘R v Dica’ [2004] The Law Teacher Vol 38(3), at 287:

‘[T]he issue of consent is not immune from . . . uncertainty. How will a court view a complain-
ant who did not wish to become infected but who had unprotected intercourse on a few occa-
sions genuinely thinking infection was not possible? Or the complainant who was aware of the 
defendant’s condition but who through inadvertence or intoxication did not address her mind 
to the risk at the time? The issues of both risk awareness and consent may assume more public 
knowledge of the attendant risks of disease transmission than is actually the case . . . [T]here 
is little assistance in the judgment as to what factors are relevant to the contours or require-
ments of consent and this is particularly crucial in the area of private sexual relationships. To 
leave such an important issue as consent to the jury as a question of fact may well produce 
injustices parallel to those long apparent in the rape trial process, such as prejudicial jury and 
judicial attitudes towards certain complainants, particularly those with a sexual history . . .’

M. Weait, ‘Dica: Knowledge, consent and the transmission of HIV’ (2004) NLJ, 28 May 2004:

‘Professor Spencer suggests that the judgment in Dica applies not only to those who know 
their infected status, but also to those who know that they may be infected. With all due 
respect, this goes far further than the decision in Dica, which concerned a person who knew 
their HIV-positive status. . . . [T]here are other ways of conceptualizing both facts and know-
ledge, and risk in respect of these. For example, a woman to whom HIV is transmitted may 
know that there was a risk that her partner was HIV-positive. She may know for a fact that one 
of his previous sexual partners is HIV-positive, or that he was sexually active with a number 
of people and did not practice safer sex, or that he belongs to a high-risk group for HIV infec-
tion. Or she may recognize that, in the absence of conclusive proof to the contrary, there 
is always a risk that a partner may be HIV-positive (or be infected with an STI). According 
to Dica, the answer depends not on knowledge, but on consent to intercourse that carries 
the risk of infection. It is submitted that where a person consents to sexual intercourse with 
knowledge of these facts, and becomes infected, the defence should be available because 
in each of these cases she is (knowingly) consenting to intercourse that carries the risk of 
transmission.’

Consent must be informed

The Court of Appeal has now gone one step further in defi ning fraudulently induced consent 

to disease transmission: consent must be informed:

R v Konzani ●  [2005] EWCA CRIM 706 COURT OF APPEAL

After having been informed that he was HIV positive, D transmitted the disease to three part-

ners through consensual sexual intercourse concealing from them his state of health. He was 

convicted of infl icting GBH contrary to s20 and appealed against the judge’s ruling on con-

sent. It was argued on his behalf that by consenting to unprotected sexual intercourse, each 

partner had implicitly consented to all the risks associated with sexual intercourse.

Judge LJ:

‘There is a critical distinction between taking a risk of the various, potentially adverse and pos-
sibly problematic consequences of sexual intercourse, and giving an informed consent to the 

‘[T]he issue of consent is not immune from . . . uncertainty. How will a court view a complain-
ant who did not wish to become infected but who had unprotected intercourse on a few occa-
sions genuinely thinking infection was not possible? Or the complainant who was aware of the
defendant’s condition but who through inadvertence or intoxication did not address her mind
to the risk at the time? The issues of both risk awareness and consent may assume more public
knowledge of the attendant risks of disease transmission than is actually the case . . . [T]here
is little assistance in the judgment as to what factors are relevant to the contours or require-
ments of consent and this is particularly crucial in the area of private sexual relationships. To
leave such an important issue as consent to the jury as a question of fact may well produce
injustices parallel to those long apparent in the rape trial process, such as prejudicial jury and
judicial attitudes towards certain complainants, particularly those with a sexual history . . .’

‘Professor Spencer suggests that the judgment in Dica applies not only to those who know
their infected status, but also to those who know that they may be infected. With all due
respect, this goes far further than the decision in Dica, which concerned a person who knew
their HIV-positive status. . . . [T]here are other ways of conceptualizing both facts and know-
ledge, and risk in respect of these. For example, a woman to whom HIV is transmitted may
know that there was a risk that her partner was HIV-positive. She may know for a fact that one
of his previous sexual partners is HIV-positive, or that he was sexually active with a number
of people and did not practice safer sex, or that he belongs to a high-risk group for HIV infec-
tion. Or she may recognize that, in the absence of conclusive proof to the contrary, there
is always a risk that a partner may be HIV-positive (or be infected with an STI). According
to Dica, the answer depends not on knowledge, but on consent to intercourse that carries
the risk of infection. It is submitted that where a person consents to sexual intercourse with
knowledge of these facts, and becomes infected, the defence should be available because
in each of these cases she is (knowingly) consenting to intercourse that carries the risk of 
transmission.’

‘There is a critical distinction between taking a risk of the various, potentially adverse and pos-
sibly problematic consequences of sexual intercourse, and giving an informed consent to the
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risk of infection with a fatal disease. For the complainant’s consent to the risks of contracting 
the HIV virus to provide a defence, it is at least implicit from the reasoning in R v Dica, and the 
observations of Lord Woolf CJ in R v Barnes confi rm, that her consent must be an informed con-
sent. If that proposition is in doubt, we take this opportunity to emphasise it. We must there-
fore examine its implications for this appeal.

The recognition in R v Dica of informed consent as a defence was based on but limited by poten-
tially confl icting public policy considerations. In the public interest, so far as possible, the spread 
of catastrophic illness must be avoided or prevented. On the other hand, the public interest also 
requires that the principle of personal autonomy in the context of adult non-violent sexual rela-
tionships should be maintained. If an individual who knows that he is suff ering from the HIV 
virus conceals this stark fact from his sexual partner, the principle of her personal autonomy 
is not enhanced if he is exculpated when he recklessly transmits the HIV virus to her through 
consensual sexual intercourse. On any view, the concealment of this fact from her almost inev-
itably means that she is deceived. Her consent is not properly informed, and she cannot give an 
informed consent to something of which she is ignorant. Equally, her personal autonomy is not 
normally protected by allowing a defendant who knows that he is suff ering from the HIV virus 
which he deliberately conceals, to assert an honest belief in his partner’s informed consent 
to the risk of the transmission of the HIV virus. Silence in these circumstances is incongruous 
with honesty, or with a genuine belief that there is an informed consent. Accordingly, in such 
circumstances the issue either of informed consent, or honest belief in it will only rarely arise: 
in reality, in most cases, the contention would be wholly artifi cial.’

The appeal was dismissed. But if concealment of information is now unlawful, how much 

information has to be revealed in order to be able to say that the victim’s consent was 

informed? In English law, there is no general duty of disclosure. Does this case impose a duty 

to disclose HIV status? Recall that Santana-Bermudez [2003] (Chapter 2: ‘Creation of a situ-

ation of danger’, p 63) established that D was in breach of duty by failing to inform the police 

offi cer of needles in his pockets. Do these cases signify an emerging duty to inform?

S. Ryan, ‘Reckless Transmission of HIV: Knowledge and Culpability’ [2006] Crim LR 981 at 990:

‘While the defendant in Matias[Guardian, April 30, 2005] had received a positive HIV diagnosis, 
Judge Michael Stokes Q.C., during sentencing observed that Matias might be in need of further 
information about issues relating to HIV and hoped that he would be provided with such infor-
mation while in prison. It seems that despite medical diagnosis and treatment, Matias’s know-
ledge regarding risks of transmission was in real doubt. The case of Adaye [The Times, January 
10, 2004] is even more problematic. Although there was evidence that the defendant had been 
informed by a doctor treating him in Africa that he was at high risk of HIV infection, there was 
no evidence that he had received any counselling regarding the risks associated with HIV. . . . 
Elliott argues that in order to be held criminally liable, the HIV positive person must both under-
stand that HIV is a communicable disease and know how it may be transmitted. Basic principles 
of fairness would suggest that this is the correct position to adopt. It is simply unfair to punish 
someone who has no knowledge that their activity risks harming another. . . . If it is accepted 
that knowledge regarding the risks of transmission is required, how is such knowledge to be 
proven?. . . . [T]here has been a tendency in both the case law and academic commentary to 
date, to make assumptions as to knowledge regarding means of transmissions. . . . A Mori poll 
conducted in November 2005 . . . revealed a 12 per cent drop in the number of people who knew 
that HIV could be passed from a man to a woman during unprotected sexual intercourse.’

risk of infection with a fatal disease. For the complainant’s consent to the risks of contracting 
the HIV virus to provide a defence, it is at least implicit from the reasoning in R v Dica, and the 
observations of Lord Woolf CJ in R v Barnes confi rm, that her consent must be an informed con-
sent. If that proposition is in doubt, we take this opportunity to emphasise it. We must there-
fore examine its implications for this appeal.

The recognition in R v Dica of informed consent as a defence was based on but limited by poten-
tially confl icting public policy considerations. In the public interest, so far as possible, the spread 
of catastrophic illness must be avoided or prevented. On the other hand, the public interest also 
requires that the principle of personal autonomy in the context of adult non-violent sexual rela-
tionships should be maintained. If an individual who knows that he is suff ering from the HIV 
virus conceals this stark fact from his sexual partner, the principle of her personal autonomy 
is not enhanced if he is exculpated when he recklessly transmits the HIV virus to her through 
consensual sexual intercourse. On any view, the concealment of this fact from her almost inev-
itably means that she is deceived. Her consent is not properly informed, and she cannot give an 
informed consent to something of which she is ignorant. Equally, her personal autonomy is not 
normally protected by allowing a defendant who knows that he is suff ering from the HIV virus 
which he deliberately conceals, to assert an honest belief in his partner’s informed consent 
to the risk of the transmission of the HIV virus. Silence in these circumstances is incongruous 
with honesty, or with a genuine belief that there is an informed consent. Accordingly, in such 
circumstances the issue either of informed consent, or honest belief in it will only rarely arise: 
in reality, in most cases, the contention would be wholly artifi cial.’

‘While the defendant in Matias[Guardian, April 30, 2005] had received a positive HIV diagnosis, 
Judge Michael Stokes Q.C., during sentencing observed that Matias might be in need of further 
information about issues relating to HIV and hoped that he would be provided with such infor-
mation while in prison. It seems that despite medical diagnosis and treatment, Matias’s know-
ledge regarding risks of transmission was in real doubt. The case of Adaye [The Times, January 
10, 2004] is even more problematic. Although there was evidence that the defendant had been 
informed by a doctor treating him in Africa that he was at high risk of HIV infection, there was 
no evidence that he had received any counselling regarding the risks associated with HIV. . . . 
Elliott argues that in order to be held criminally liable, the HIV positive person must both under-
stand that HIV is a communicable disease and know how it may be transmitted. Basic principles 
of fairness would suggest that this is the correct position to adopt. It is simply unfair to punish 
someone who has no knowledge that their activity risks harming another. . . . If it is accepted 
that knowledge regarding the risks of transmission is required, how is such knowledge to be 
proven?. . . . [T]here has been a tendency in both the case law and academic commentary to 
date, to make assumptions as to knowledge regarding means of transmissions. . . . A Mori poll 
conducted in November 2005 . . . revealed a 12 per cent drop in the number of people who knew 
that HIV could be passed from a man to a woman during unprotected sexual intercourse.’
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Consent is a defence•  to assault and battery;

Consent is a defence to ABH or GBH where the activity is in the public interest • (Brown);

It will be in the public interest if it is regarded as lawful, eg sports, surgery, horseplay • (AG’s 

Reference (No 6 of 1980) and Brown);

The deliberate infl iction of sexual harm is not in the public interest • (Donovan, Boyea, Emmett, 

Brown, Laskey);

Consent will be negated by frauds as to the nature of the act or the identity of the actor, some • 

frauds as to a quality of the act and HIV (Tabassum, Dica, Konzani);

Consent must be informed. This means that the sexual transmission of HIV will not be con-• 

sented to where the condition is concealed from the victim but can be consented to where 

the victim is informed of it (Dica, Konzani).

thinking point 10.9

In which of the following situations will D have committed s20 GBH?

D has a sexual disease and conceals it from V to whom he transmits the disease through:

a. unprotected consensual sexual intercourse;

b. oral sex; or

c. kissing.

You need to consider the AR/MR elements of any relevant offence followed by any 

relevant defence.

Example: Offence—s20. What are the AR/MR elements and which authorities are 

relevant? Look at Burstow/Ireland and Dica.

Defence:

Can you consent to sexual disease transmission?• 

Will apparent consent be negatived by fraud?• 

Look at • Tabassum,Dica and Konzani.

10.6.4  Capacity to consent

Whether or not a person has the capacity to consent to harm is in general terms a question 

of competence, intelligence and understanding. This may be lacking because they are too 

young, mentally disabled or lack the ability to communicate.

Age

The only test of competence is not a question of age but of ‘maturity, understanding and 

intelligence’. This derives from the case of Gillick v Wisbech & West Norfolk AHA [1986] AC 

112 where a mother of a teenage girl under 16 sought a declaration of unlawfulness of gov-

ernment advice to GPs that they could give confi dential advice to teenagers under 16 regard-

ing contraception. One of the arguments was that girls under 16 lacked capacity to consent 

but the House of Lords held that a combination of maturity, understanding and intelligence 

was more important than age.

Consent is a defence•  to assault and battery;

Consent is a defence to ABH or GBH where the activity is in the public interest • (Brown);

It will be in the public interest if it is regarded as lawful, eg sports, surgery, horseplay • (AG’s

Reference (No 6 of 1980) and Brown);d

The deliberate infl iction of sexual harm is not in the public interest • (Donovan, Boyea, Emmett,

Brown, Laskey);

Consent will be negated by frauds as to the nature of the act or the identity of the actor, some• 

frauds as to a quality of the act and HIV (Tabassum, Dica, Konzani);

Consent must be informed. This means that the sexual transmission of HIV will not be con-• 

sented to where the condition is concealed from the victim but can be consented to where

the victim is informed of it (Dica, Konzani).

section
summary

thinking point 10.9

In which of the following situations will D have committed s20 GBH?

D has a sexual disease and conceals it from V to whom he transmits the disease through:

a. unprotected consensual sexual intercourse;

b. oral sex; or

c. kissing.

You need to consider the AR/MR elements of any relevant offence followed by any 

relevant defence.

Example: Offence—s20. What are the AR/MR elements and which authorities are 

relevant? Look at Burstow/Ireland and Dica.

Defence:

Can you consent to sexual disease transmission?• 

Will apparent consent be negatived by fraud?•

Look at • Tabassum,Dica and Konzani.
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An earlier case of Burrell v Harmer [1967] had held that two boys aged 12 and 13 were unable 

to consent to tattooing because they had no understanding of the nature of the act. Their 

skin had become infl amed and the tattooist was convicted of ABH.

Mental incapacity

The test of capacity in relation to non-sexual offences is also infl uenced by the same con-

siderations as above in relation to children. This means that, in medical cases, a competent 

patient who wishes to refuse treatment has the right to do so, even if it may lead to death. 

A doctor who continues to administer treatment to a competent patient against their wishes 

will be committing an assault. The common law principles of competence will be reinforced 

by the new Mental Capacity Act 2005 which sets out a test of capacity for the purposes of a 

person’s ability to make decisions regarding their care and welfare. A person will lack capacity 

if at the material time his understanding, or ability to retain, evaluate or communicate infor-

mation prevents them from making a decision because of an impairment of, or a disturbance 

in the functioning of, the mind or brain, whether temporary or permanent (ss 2 and 3).

 10.7  Defences to Assault: Lawful 
Chastisement

10.7.1 Parents• 

10.7.2 Teachers• 

10.7.1  Parents

Parents and people in parental positions may use reasonable force to discipline their chil-

dren. Of course, this type of punishment is never by actual consent since the children have 

no choice. However, if charged with assault the defence of lawful chastisement may be 

used provided the force used was moderate. Clearly, a question would arise as to whether 

the defence violates the child’s right to be free of ‘inhuman or degrading treatment’ under 

Article 3 ECHR.

The case of A v UK (1999) 27 EHRR 611, ECtHR, held the UK to be in violation of Article 3 for 

allowing a defence of chastisement that failed to provide an adequate or effective deterrent 

against inhuman or degrading treatment. In this case, a stepfather had hit his child with a 

garden cane causing multiple bruising on his thighs, back and bottom and was acquitted of 

s47. The trial judge had not explained to the jury how reasonableness should be evaluated. 

The ECtHR decision was therefore critical of the vagueness of the defence rather than of 

any defence of chastisement at all since European countries are permitted to set defences of 

limited physical correction.

In a further case of R v H [2002] 1 Cr App R 59, on a charge of ABH where a father had hit 

his child with a leather belt, the Court of Appeal set out guidelines for a jury in how to evalu-

ate ‘reasonableness’. It was a question of the context, nature, duration and reason for the 

defendant’s behaviour as well as the age, characteristics of and consequences for the child.
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Section 58 Children Act 2004 has now confi ned the defence to common assault or battery. 

The fact that there is no clear distinction between battery and ABH and that reasonableness 

still needs to be evaluated by a jury means that this defence remains problematic.

10.7.2  Teachers

Under the Education Act 1996 members of staff of a school cannot use corporal punishment 

on a pupil but can use reasonable force to restrain violent or disruptive children or where 

there is an immediate danger of personal injury or damage to property.

 10.8  Racially and Religiously Aggravated 
Assaults

10.8.1 Introduction: Racist Incidents• 

10.8.2 Racial and Religious Aggravated Offences• 

10.8.3 Section 28 Crime and Disorder Act 1998• 

10.8.4 Section 28(1)(a): Racial/Religious Hostility• 

10.8.5 Section 28(1)(b): Racial/Religious Motivation• 

10.8.6 Section 28(4): ‘Racial Group’• 

10.8.1  Introduction: Racist Incidents

Racist incidents recorded by the police have shot up over the past 10 years: from 10,000 in 

1996/7 to 51,187 in 2010/11. However, the police estimate that most racist and religious hate 

crime and as much as 90 per cent of homophobic crime is unreported (webarchive.nation-

alarchives.gov.uk/20100418065544/) and therefore the actual prevalence is much higher. 

This would seem to be borne out by victim-based surveys. The British Crime Survey in 2005 

for example, indicated that there were 260,000 racist offences in 2005. The increase can be 

accounted for by the Stephen Lawrence Inquiry report, that a racist incident is any incident 

perceived as racist by the victim or any other person.

10.8.2  Racial and Religious Aggravated Off ences

In order to confront the problem of racially motivated violent crime, as opposed to racist 

incidents and public order offences of racial hatred, s28 Crime and Disorder Act 1998 pro-

vides enhanced sentences for nine existing crimes on the basis of racial aggravation. Section 

28 was amended by s39 Anti-Terrorism, Crime and Security Act 2001 to include ‘religious 

hostility’.

The Public Order Act 1986 already contained offences of incitement to racial hatred. In 2000, 

the government announced an intention to amend that Act so as to include an offence of 
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incitement to religious hatred which would include hostility towards Muslims. However, the 

proposal was dropped in 2001 amidst claims that free speech would be infringed. The 1998 Act 

amendments were a less controversial alternative in respect of violent crime and public order 

offences. Religious hostility does not require reference to race or ethnicity which was a require-

ment of the racial hatred provisions of the Public Order Act. Therefore, Christians, Hindus, 

Muslims and atheists receive equal treatment along with Sikh and Jewish ethnic faiths.

The Public Order Act has now been amended by the Racial and Religious Hatred Act 2006 

so as to include incitement to religious hatred. The underlying rationale for such offences is 

social cohesion and the promotion of tolerance in society.

The statistics on racial and religious aggravation, as opposed to racist incidents above, are 

comparatively low but growing. In 2000, for instance, there were fewer than 2000 convic-

tions. The CPS successfully prosecuted almost 10,000 cases in 2010 (82 per cent): www.cps.

gov.uk/publications/docs/CPS_hate_crime_report_2010.pdf.

10.8.3  Section 28 Crime and Disorder Act 1998

The following table shows the sentence extensions for the aggravated offences relevant to 

this chapter:

Common assault From 6 months’ to 2 years’ imprisonment

From £5000 to unlimited fi ne

ABH From 5 years’ to 7 years’ imprisonment

Malicious wounding From 5 years’ to 7 years’ imprisonment

Section 2 Harassment 
Act 1997—harassment

From 6 months’ to 2 years’ imprisonment

Existing £5000 fi ne remains

Section 4 Harassment 
Act 1997—fear of 
violence

From 5 years’ to 7 years’ imprisonment 

Four other offences under the Public Order Act 1986 and Criminal Damage Act 1971 are also 

covered but not listed here. Both physical and psychological harm is included.

Under s28 D must be found guilty of a basic offence before the court determines whether a 

separate offence of racial or religious aggravation has been committed which would justify 

an enhanced sentence. Here are the offence defi nitions of racial/religious aggravation:

Section 28(1) 1998 Act defi nes ‘racial or religious aggravation’ if:

(a) at the time of committing the offence, or immediately before or after doing so, the 

offender demonstrates towards the victim of the offence hostility based on the victim’s 

membership (or presumed membership) of a racial or religious group; or

(b) the offence is motivated (wholly or partly) by hostility towards members of a racial or 

religious group based on their membership of that group. (Emphasis added.)

Section 28(4) defi nes ‘racial group’ by reference to race, colour, nationality (including citi-

zenship) or ethnic or national origins. Section 28(5) defi nes ‘religious group’ as a group 

of persons defi ned by reference to religious belief or lack of religious belief, thus covering 

atheists.

www.cps.gov.uk/publications/docs/CPS_hate_crime_report_2010.pdf
www.cps.gov.uk/publications/docs/CPS_hate_crime_report_2010.pdf
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Section 28(1)(a) is concerned with the outward manifestation of racial or religious hostility. 

Section 28(1)(b) is concerned with the inner motivation of the defendant. It is important to 

note that the two are distinct. Acquittals under s28(1)(a) should not occur because the hos-

tility was not racially motivated as required by s28(1)(b). This distinction causes confusion. 

For example, it was held that the term ‘white man’s arse licker’ uttered by one Asian against 

another was not suffi cient to prove hostility based on racial grounds because otherwise 

insults made without thought as to whether they were racially abusive could not be defended 

under the legislation: DPP v Pal [2000] Crim LR 756. This case would be decided differently 

today. In R (Jones) v Bedfordshire Magistrates’ Court [2010] EWHC 523, for example, D had 

been acquitted of racially aggravated threatening behaviour for shouting abuse at V and V’s 

wife on the ground that the abuse was not racially motivated. D’s wife was an English Asian. 

The High Court upheld an appeal against acquittal by the DPP and confi rmed that the test 

for hostility required by s28(1)(a) is objective. No subjective intent need be proved. This would 

only be relevant to s28(1)(b). Ouseley J: ‘The very language of the offender “demonstrating 

hostility” connotes an objective test and is inapt to express a requirement for a demonstra-

tion of a subjective motivation of racial hostility.’

10.8.4  Section 28(1)(a): Racial/Religious Hostility

Racism/religious hostility need not be racially motivated or the only 
reason for hostility

Under s28(1)(a), hostility must be demonstrated at the time of the offence and be based on 

racial or religious grounds.

The need for ‘demonstration’ was considered in R v SH [2010] EWCA Crim 1931, where the 

Court of Appeal upheld an appeal against D’s acquittal of racially aggravated fear or provo-

cation of violence. He had described a Nigerian job centre employee as a ‘black monkey’. The 

Court of Appeal again confi rmed that an offence under s28(1)(a) was committed where racial 

hostility had been ‘demonstrated’ for any reason at all. Leveson LJ: 

‘…it was plain that there was material on which the jury could properly conclude that these 
circumstances went beyond vulgar abuse into an outward manifestation of racial hostility. 
Neither do we accept Mr Reid’s argument that “based on membership” is synonymous to “moti-
vated by membership” which, following the language of Baroness Hale [Author: see Rogers, 
‘People who are not of British origin constitute a racial group’, p 569], is to confuse outward 
manifestation and inward motivation. …[W]hether the repeated references to OA as a “mon-
key” or “black monkey” constituted a demonstration of hostility based on race (whether or not 
that hostility was also based, to any extent, on any other factor) or mere vulgar abuse uncon-
nected with hostility based on race, was eminently a matter of fact for the jury to consider on 
all the evidence. The judge, on the other hand, demonstrated his confusion of language and did 
not apply the correct test. When giving judgment on the costs he sought to explain the error 
of the CPS in their charging decision by saying that what mattered was what was said and its 
eff ect “not why it was said”: in fact the charge focussed precisely on what was said (outward 
demonstration of hostility) and not why it was said (inward motivation). The judge was not 
simply making a decision that was “slightly tenuous” (to use his own words); he was quite 
wrong to conclude that because the jury could not exclude vulgar abuse as a factor, there was 
no case to answer.’

‘…it was plain that there was material on which the jury could properly conclude that these 
circumstances went beyond vulgar abuse into an outward manifestation of racial hostility. 
Neither do we accept Mr Reid’s argument that “based on membership” is synonymous to “moti-
vated by membership” which, following the language of Baroness Hale [Author: see Rogers, 
‘People who are not of British origin constitute a racial group’, p 569], is to confuse outward 
manifestation and inward motivation. …[W]hether the repeated references to OA as a “mon-
key” or “black monkey” constituted a demonstration of hostility based on race (whether or not 
that hostility was also based, to any extent, on any other factor) or mere vulgar abuse uncon-
nected with hostility based on race, was eminently a matter of fact for the jury to consider on 
all the evidence. The judge, on the other hand, demonstrated his confusion of language and did 
not apply the correct test. When giving judgment on the costs he sought to explain the error 
of the CPS in their charging decision by saying that what mattered was what was said and its 
eff ect “not why it was said”: in fact the charge focussed precisely on what was said (outward 
demonstration of hostility) and not why it was said (inward motivation). The judge was not 
simply making a decision that was “slightly tenuous” (to use his own words); he was quite 
wrong to conclude that because the jury could not exclude vulgar abuse as a factor, there was 
no case to answer.’
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Under s28(3) hostility may be based on factors other than V’s presumed race. For example, 

hostility based partly on V’s presumed membership of a racial group is suffi cient even if 

it is also based partly on V’s duties as a parking attendant: Johnson v DPP [2008] EWCH 

509. It does not require proof of motivation which is relevant only to s28(1)(b). Therefore, 

the narrow approach to hostility in Pal has been subsequently expanded so that ‘you black 

bastard’ uttered during an assault on a door supervisor who had refused D entry to a club 

was held to fall within s28(1)(a): DPP v Woods [2002] EWHC Admin 85 in which Kay LJ 

said:

‘. . . if the Justices had had regard to that provision [s28(3)], it is inevitable that a con-
viction would have followed. Section 28(1)(a) was not intended to apply only to those 
cases in which the offender is motivated solely, or even mainly, by racial malevolence. 
It is designed to extend to cases which may have a racially neutral gravamen but in the 
course of which there is demonstrated towards the victim hostility based on the vic-
tim’s membership of a racial group. Any contrary constriction would emasculate sec-
tion 28(1)(a).’

The insult ‘black bastard Paki’ and variations thereof were held to fall within s28(1)(a) uttered 

by a woman in the course of an arrest against an Asian police offi cer. It was not necessary to 

prove a racist motive: DPP v Green [2004] EWHC 1225 (Admin).

The insult ‘stupid African bitch’ was also held to be racially aggravated when uttered by a 

West Indian bus passenger against a conductress from Sierra Leone, Africans being a race not 

an ethnic group: R v White [2001] WLR 1352.

Racial aggravation might also include ‘nigger lover’ if used during an assault by one white 

person on another, as suggested in Pal. The circumstances must go beyond ‘vulgar abuse’ 

into an outward manifestation of racial hostility.

At the time of/immediately before or after
A 20-minute delay between the assault and the racist insult was too long: Parry v DPP [2004] 

EWHC 3112 (Admin).

Since the offence under s28(1)(a) does not require proof of motivation, it is far easier to pros-

ecute successfully than s28(1)(b). In the United States, the constitutional right to freedom of 

speech prohibits such prosecutions.

10.8.5  Section 28(1)(b): Racial/Religious Motivation

One motivation for the crime must be racial or religious hostility but not necessarily towards 

the actual victim. Motivation is clearly a diffi cult concept to prove beyond all reasonable doubt. 

One may act with several different motives. For example, if D, a white man, discovers V, an 

Indian man, in the act of adultery with D’s wife and D calls V ‘a black bastard’ whilst assault-

ing him, the offence may be perceived as motivated by jealousy. However, D may not escape 

the provisions of the Act since by virtue of s28(1)(a) racial hostility would have been displayed 

at the time of the basic offence thus justifying a two-year instead of six-month sentence for 

common assault.

‘. . . if the Justices had had regard to that provision [s28(3)], it is inevitable that a con-
viction would have followed. Section 28(1)(a) was not intended to apply only to those 
cases in which the offender is motivated solely, or even mainly, by racial malevolence. 
It is designed to extend to cases which may have a racially neutral gravamen but in the 
course of which there is demonstrated towards the victim hostility based on the vic-
tim’s membership of a racial group. Any contrary constriction would emasculate sec-
tion 28(1)(a).’
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10.8.6  Section 28(4): ‘Racial Group’

People who are not of British origin constitute a racial group

The statute intends a broad, non-technical approach to the defi nition of racial group, the aim 

of which is to attack racism and xenophobia. Racial hostility towards V under s28(1)(a) may 

therefore be general and need not necessarily refl ect hostility towards V’s actual race. D might 

be unaware of the specifi cs of V’s racial origins yet insult V by words or actions related to a 

racial grouping to which V does not belong. For example, if the term of abuse ‘Paki’ was only 

considered to be racially hostile when directed towards a citizen of Pakistan, as opposed to 

everyone from the Indian sub-continent, the object of the legislation would be frustrated.

R v Rogers ●  [2007] UKHL 8, [2007] 2 AC 62 HOUSE OF LORDS

The victims were three young Spanish women who were walking back home after a birthday 

celebration in a local restaurant. D, who was incapacitated by arthritis, was riding a mobility 

scooter along the pavement on his way home. An altercation took place as he tried to get 

past them during which he called the women ‘bloody foreigners’ and told them to ‘go back 

to your own country.’ D was charged with a public order offence and was convicted of using 

racially aggravated abusive or insulting words or behaviour with intent to cause fear or pro-

voke violence under s31(1)(a) Crime and Disorder Act 1998. D appealed against conviction. 

The issue was whether the insult was racially aggravated under s28. D’s argument was that 

the insult needed to relate to V’s racial group, ie Spaniards, not simply to foreigners or non-

British. The Court of Appeal upheld the conviction but expressed concern that the defi nition 

of racial group in s28(4) might include racial epithets that did not indicate hostility to the race 

in question. D appealed to the House of Lords. The question certifi ed by the Court of Appeal 

was: ‘Do those who are not of British origin constitute a racial group within section 28(4) of 

the Crime and Disorder Act 1998?’ The House adopted a broad view of ‘racial group’.

Baroness Hale of Richmond:

‘The point at issue is the meaning of “racial group”. This is defi ned in section 28(4):

“In this section, ‘racial group’ means a group of persons defi ned by reference to race, colour, 
nationality (including citizenship), or ethnic or national origins.”. . .

It is accepted on [D’s]his behalf that had he called them “bloody Spaniards” or any other pejora-
tive word associated with natives of the Iberian peninsular, he would have been guilty. But it is 
argued that the hostility must be shown towards a particular group, rather than to foreigners 
as a whole. Mere xenophobia, it is said, does not fall within the ordinary person’s perception of 
hostility to a racial group.

This may be true, but the defi nition of a racial group clearly goes beyond groups defi ned by 
their colour, race or ethnic origin. It encompasses both nationality (including citizenship) and 
national origins. This was quite deliberate. In Ealing London Borough Council v Race Relations 
Board [1972] AC 342, a majority of this House declined to interpret “national origins” in the 
list of prohibited grounds of discrimination under the Race Relations Act 1968 so as to include 
“nationality”: discriminating against the non-British was allowed. Following this decision, the 
list of prohibited grounds was deliberately expanded in the Race Relations Act 1976 so as to 
include nationality. The list of grounds contained in the 1976 Act was adopted for the pur-
poses of defi ning racial groups in the 1998 Act. An obvious advantage is that it helps to reduce 

‘The point at issue is the meaning of “racial group”. This is defi ned in section 28(4):

“In this section, ‘racial group’ means a group of persons defi ned by reference to race, colour, 
nationality (including citizenship), or ethnic or national origins.”. . .

It is accepted on [D’s]his behalf that had he called them “bloody Spaniards” or any other pejora-
tive word associated with natives of the Iberian peninsular, he would have been guilty. But it is 
argued that the hostility must be shown towards a particular group, rather than to foreigners 
as a whole. Mere xenophobia, it is said, does not fall within the ordinary person’s perception of 
hostility to a racial group.

This may be true, but the defi nition of a racial group clearly goes beyond groups defi ned by 
their colour, race or ethnic origin. It encompasses both nationality (including citizenship) and 
national origins. This was quite deliberate. In Ealing London Borough Council v Race Relations 
Board [1972] AC 342, a majority of this House declined to interpret “national origins” in the 
list of prohibited grounds of discrimination under the Race Relations Act 1968 so as to include 
“nationality”: discriminating against the non-British was allowed. Following this decision, the 
list of prohibited grounds was deliberately expanded in the Race Relations Act 1976 so as to 
include nationality. The list of grounds contained in the 1976 Act was adopted for the pur-
poses of defi ning racial groups in the 1998 Act. An obvious advantage is that it helps to reduce 
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argument about whether particular terms of abuse which are generally considered racist are 
or are not covered: does “Paki”, for example, demonstrate hostility towards everyone who 
might hail from the Indian subcontinent or only towards citizens of Pakistan? . . .

There are, as Mr David Perry QC for the respondent has pointed out, other indications that the 
statute intended a broad non-technical approach, rather than a construction which invited nice 
distinctions. Hostility may be demonstrated at the time, or immediately before or after, the 
off ence is committed (section 28(1)(a)). The victim may be presumed by the off ender to be a 
member of the hated group even if she is not (section 28(1)(a)). Membership of a group includes 
association with members of that group (section 28(2)). And the fact that the off ender’s hostil-
ity is based on other factors as well  as racism or xenophobia is immaterial (section 28(3)).

This fl exible, non-technical approach makes sense, not only as a matter of language, but also in 
policy terms. The mischiefs attacked by the aggravated versions of these off ences are racism 
and xenophobia. Their essence is the denial of equal respect and dignity to people who are 
seen as “other”. This is more deeply hurtful, damaging and disrespectful to the victims than 
the simple versions of these off ences. It is also more damaging to the community as a whole, 
by denying acceptance to members of certain groups not for their own sake but for the sake of 
something they can do nothing about. This is just as true if the group is defi ned exclusively as 
it is if it is defi ned inclusively.

It therefore comes as no surprise that the Divisional Court and Court of Appeal have generally 
taken the same view, as did the Court of Appeal in this case. In Director of Public Prosecutions v 
M [2004] EWHC 1453 (Admin), [2004] 1 WLR 2758 the Divisional Court held that “bloody for-
eigners” could, depending on the context, demonstrate hostility to a racial group. In Attorney 
General’s Reference No 4 of 2004 [2005] EWCA Crim 889, [2005] 1 WLR 2810 the Court of 
Appeal held that “someone who is an immigrant to this country and therefore non-British” 
could be a member of a racial group for this purpose. In R v White (Anthony) [2001] EWCA Crim 
216; [2001] 1 WLR 1352, it was held that “African” could demonstrate hostility to a racial 
group, because it would generally be taken to mean black African. However, it was doubted 
whether the same would apply to “South American”. It is not easy to imagine a scene in which 
hostility to South Americans as such is demonstrated, but as with “African”, it is quite easy to 
imagine a scene in which hostility is demonstrated to racial, national or ethnic groups within 
that continent. The context will illuminate what the conduct shows.

A case which might be thought to go the other way is Director of Public Prosecutions v Pal [2000] 
Crim LR 756. There the Divisional Court dismissed the prosecution’s appeal when magistrates 
acquitted the defendant, of Asian origin, who had assaulted the victim, also of Asian origin, and 
called him a “white man’s arse-licker” and a “brown Englishman”. It was held that this did not 
demonstrate hostility towards Asians. But it is diffi  cult to understand why it did not demon-
strate hostility based on the victim’s presumed association with whites (within the meaning 
of section 28(2)). That would undoubtedly cover, for example, a white woman who is targeted 
because she is married to a black man. It may well be that this way of looking at the matter did 
not feature in the case presented to the Divisional Court . . . .’ Appeal dismissed.

Evaluation

Views are divided on either the necessity or effectiveness of these provisions. The criticisms 

are that race and religion have been singled out for separate offences over and above other 

forms of discrimination. Racial and religious hostility were always capable of being regarded as 

aggravating features in the sentencing process in any event. Other forms of aggravation, such 

as homophobia for example, are dealt with in this way and the Criminal Justice Act 2003 has 

argument about whether particular terms of abuse which are generally considered racist are 
or are not covered: does “Paki”, for example, demonstrate hostility towards everyone who 
might hail from the Indian subcontinent or only towards citizens of Pakistan? . . .

There are, as Mr David Perry QC for the respondent has pointed out, other indications that the 
statute intended a broad non-technical approach, rather than a construction which invited nice 
distinctions. Hostility may be demonstrated at the time, or immediately before or after, the 
off ence is committed (section 28(1)(a)). The victim may be presumed by the off ender to be a 
member of the hated group even if she is not (section 28(1)(a)). Membership of a group includes 
association with members of that group (section 28(2)). And the fact that the off ender’s hostil-
ity is based on other factors as well  as racism or xenophobia is immaterial (section 28(3)).

This fl exible, non-technical approach makes sense, not only as a matter of language, but also in 
policy terms. The mischiefs attacked by the aggravated versions of these off ences are racism 
and xenophobia. Their essence is the denial of equal respect and dignity to people who are 
seen as “other”. This is more deeply hurtful, damaging and disrespectful to the victims than 
the simple versions of these off ences. It is also more damaging to the community as a whole, 
by denying acceptance to members of certain groups not for their own sake but for the sake of 
something they can do nothing about. This is just as true if the group is defi ned exclusively as 
it is if it is defi ned inclusively.

It therefore comes as no surprise that the Divisional Court and Court of Appeal have generally 
taken the same view, as did the Court of Appeal in this case. In Director of Public Prosecutions v 
M [2004] EWHC 1453 (Admin), [2004] 1 WLR 2758 the Divisional Court held that “bloody for-
eigners” could, depending on the context, demonstrate hostility to a racial group. In Attorney 
General’s Reference No 4 of 2004 [2005] EWCA Crim 889, [2005] 1 WLR 2810 the Court of 
Appeal held that “someone who is an immigrant to this country and therefore non-British” 
could be a member of a racial group for this purpose. In R v White (Anthony) [2001] EWCA Crim 
216; [2001] 1 WLR 1352, it was held that “African” could demonstrate hostility to a racial 
group, because it would generally be taken to mean black African. However, it was doubted 
whether the same would apply to “South American”. It is not easy to imagine a scene in which 
hostility to South Americans as such is demonstrated, but as with “African”, it is quite easy to 
imagine a scene in which hostility is demonstrated to racial, national or ethnic groups within 
that continent. The context will illuminate what the conduct shows.

A case which might be thought to go the other way is Director of Public Prosecutions v Pal [2000] 
Crim LR 756. There the Divisional Court dismissed the prosecution’s appeal when magistrates 
acquitted the defendant, of Asian origin, who had assaulted the victim, also of Asian origin, and 
called him a “white man’s arse-licker” and a “brown Englishman”. It was held that this did not 
demonstrate hostility towards Asians. But it is diffi  cult to understand why it did not demon-
strate hostility based on the victim’s presumed association with whites (within the meaning 
of section 28(2)). That would undoubtedly cover, for example, a white woman who is targeted 
because she is married to a black man. It may well be that this way of looking at the matter did 
not feature in the case presented to the Divisional Court . . . .’ Appeal dismissed.
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introduced enhanced sentences for offences motivated by hatred of the victim’s sexual orien-

tation. The provisions studied here require victims to be identifi ed as part of a racial or religious 

grouping. They may prefer to be seen as individuals and the crime as an affront to their indi-

vidual liberty.

However, before the racial and religious aggravation provisions were introduced, there 

was greater risk that these more prevalent features of violent crime would be minimised or 

dismissed by the legal system altogether. The new provisions should assist in providing an 

objective basis of assessment of racist and religiously aggravated crime.

thinking point 10.10

Suppose that an assault is accompanied by the following insults, some of which are racially 

stereotypic. Consider whether they are racially aggravated under s28(1)(a) or (b) Crime and 

Disorder Act 1998.

1. A Scot is called ‘a skirt-wearing sheep-shagger’. (This was held to amount to racial hos-

tility in an unreported case cited by E. Burney in ‘Using the Law on Racially Aggravated 

Offences’ [2003] Crim LR at 33.)

2. An Asian doctor is called ‘an immigrant doctor’.

3. A Turkish chef of a takeaway shop is called a ‘bloody foreigner’.

Section 28(1) creates two offences of racial or religious aggravation by which the sentences 

for nine base offences, including assault, ABH and malicious wounding may be extended:

demonstration of hostility based on racial or religious grouping• 

motivation of racial or religious hostility.• 

 10.9  The Protection from Harassment 
Act 1997

10.9.1 Defi nition• 

10.9.2 Actus Reus• 

10.9.3 Mens Rea• 

10.9.1  Defi nition

We will consider the offences created by this Act in outline only. The Act was introduced to pro-

hibit stalking. Stalking is one of Britain’s fastest growing crimes. It is a social problem typifi ed 

by repetitive unwanted pestering, communication or following from strangers or obsessive or 

mentally disturbed fanatics. It causes fear, panic, anxiety, depression and distress to its victims. 

It is characterised by a persistent course of conduct consisting of a sequence of acts such as the 

sending of gifts, letters, ostensibly innocent repeated telephone calls, watching and following.

thinking point 10.10

Suppose that an assault is accompanied by the following insults, some of which are racially 

stereotypic. Consider whether they are racially aggravated under s28(1)(a) or (b) Crime and 

Disorder Act 1998.

1. A Scot is called ‘a skirt-wearing sheep-shagger’. (This was held to amount to racial hos-

tility in an unreported case cited by E. Burney in ‘Using the Law on Racially Aggravated 

Offences’ [2003] Crim LR at 33.)

2. An Asian doctor is called ‘an immigrant doctor’.

3. A Turkish chef of a takeaway shop is called a ‘bloody foreigner’.

Section 28(1) creates two offences of racial or religious aggravation by which the sentences

for nine base offences, including assault, ABH and malicious wounding may be extended:

demonstration of hostility based on racial or religious grouping•

motivation of racial or religious hostility.• 

section
summary
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Until 1997 stalking was not a specifi c crime but where it had led to harm, defendants were 

charged with assault offences. We have seen how, in Ireland/Burstow [1997], the House of 

Lords held that psychiatric harm amounted to ABH or GBH and that an assault could be com-

mitted verbally or even by a silent telephone call. Convictions in respect of stalking-induced 

harm could not be achieved without stretching basic defi nitions and was of no use in control-

ling the problem before it led to harm. Offenders could always be prosecuted under telecom-

munications and public order offences, for public nuisance, under s154 Criminal Justice and 

Public Order Act 1994 (threatening or disorderly behaviour) or common law ‘watching and 

besetting’. Civil remedies leading to injunctions were also possible, breach of which could 

result in imprisonment. But each of these was problematic for different reasons. Anti-stalking 

laws were fi rst pioneered in the US. Following publicity surrounding high profi le stalking 

cases in the UK in the mid-1990s, the government concluded that the problem could be 

effectively dealt with by specifi c legislation. The legal term for stalking is harassment.

Under the Act, as amended, harassment may be committed in three ways:

Section 1 Prohibition of harassment

(1) A person must not pursue a course of conduct (a) which amounts to harassment of another, 
and (b) which he knows or ought to know amounts to harassment of the other.

(1A) A person must not pursue a course of conduct –

(a) which involves harassment of two or more persons, and

(b) which he knows or ought to know involved harassment of those persons and

(c) by which he intends to persuade any person (whether or not one of those persons men-
tioned above)

(i) not to do something that he is entitled or required to do, or

(ii) to do something that he is not under any obligation to do.

(2) For the purposes of this section, the person whose course of conduct is in question ought 
to know that it amounts to or involves harassment of another if a reasonable person in pos-
session of the same information would think the course of conduct amounted to or involved 
harassment of the other.

Section 2 Off ence of harassment

(1) A person who pursues a course of conduct in breach of s1(1) or (1A) is guilty of an off ence.

(2) A person guilty of an off ence under this section is liable on summary conviction to impris-
onment for a term not exceeding six months, or a fi ne not exceeding level 5 on the standard 
scale or both. . . .

Section 4 Putting people in fear of violence

(1) A person whose course of conduct causes another to fear, on at least two occasions, that 
violence will be used against him is guilty of an off ence if he knows or ought to know that his 
course of conduct will cause the other so to fear on each of those occasions.

(2) For the purposes of this section, the person whose course of conduct is in question ought to 
know that it will cause another to fear that violence will be used against him on any occasion if 
a reasonable person in possession of the same information would think the course of conduct 
would cause the other so to fear on that occasion. . . . This off ence is triable either way with a 
maximum 5 year sentence, or a fi ne, or both.

The Act also creates an offence of breach of a civil injunction and permits restraining orders 

to be imposed or any other penalty provided for. Since September 2009, restraining orders 

Section 1 Prohibition of harassment

(1) A person must not pursue a course of conduct (a) which amounts to harassment of another,
and (b) which he knows or ought to know amounts to harassment of the other.

(1A) A person must not pursue a course of conduct –

(a) which involves harassment of two or more persons, and

(b) which he knows or ought to know involved harassment of those persons and

(c) by which he intends to persuade any person (whether or not one of those persons men-
tioned above)

(i) not to do something that he is entitled or required to do, or

(ii) to do something that he is not under any obligation to do.

(2) For the purposes of this section, the person whose course of conduct is in question ought
to know that it amounts to or involves harassment of another if a reasonable person in pos-
session of the same information would think the course of conduct amounted to or involved
harassment of the other.

Section 2 Off ence of harassment

(1) A person who pursues a course of conduct in breach of s1(1) or (1A) is guilty of an off ence.

(2) A person guilty of an off ence under this section is liable on summary conviction to impris-
onment for a term not exceeding six months, or a fi ne not exceeding level 5 on the standard
scale or both. . . .

Section 4 Putting people in fear of violence

(1) A person whose course of conduct causes another to fear, on at least two occasions, that
violence will be used against him is guilty of an off ence if he knows or ought to know that his
course of conduct will cause the other so to fear on each of those occasions.

(2) For the purposes of this section, the person whose course of conduct is in question ought to
know that it will cause another to fear that violence will be used against him on any occasion if 
a reasonable person in possession of the same information would think the course of conduct
would cause the other so to fear on that occasion. . . . This off ence is triable either way with a
maximum 5 year sentence, or a fi ne, or both.
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may be imposed on a person acquitted of an offence of harassment (Domestic Violence, 

Crime and Victims Act 2004). This is possible to protect future harassment of an individual 

or corporation (Buxton [2011] 4 Crim LR 332). The purpose of the Act was to facilitate legal 

intervention at an early stage of harassment to prevent it from becoming serious. The Act 

does not defi ne stalking and this is not defi ned in the English legal system. Stalking is an 

example of harassment.

10.9.2   Actus Reus

The fi rst element which is common to all offences is that the conduct must be targeted 

at an individual. The same victim must be harassed by the course of conduct although 

V need not be actually present. In Dunn [2001] Crim LR 130, V was held by the Court of 

Appeal to have been harassed by D, despite her absence, when he intentionally frightened 

all members of her home. The second requirement is that D pursues ‘a course of con-

duct’ and many of the cases under the Act have concerned the defi nition of this concept. 

Section 7(1) states that a course of conduct must involve conduct on at least two occa-

sions. It is not defi ned and thus depends on a subjective interpretation by the victim. It 

is context dependent. There is no requirement in the Act of an intention to intimidate. It 

has been decided that more than one person, ie accomplices, may be involved in actions 

which together form a course of conduct and that what is important is the connection 

between the acts, not necessarily the time factor. Therefore, a delay between two actions 

of four months in Lau v DPP [2000] Crim LR 580 was not objectionable, nor three months 

in Pratt v DPP [2001] EWHC Admin 483, between (1) a husband throwing water over his 

wife and (2) chasing her through the matrimonial home. On the other hand, six incidents 

of domestic violence by D against his partner over nine months, interspersed with periods 

of affection, did not automatically amount to a course of conduct amounting to harass-

ment (Curtis (James Daniel) [2010] Cr App R 31). Yet abuse, swearing and shouting in four 

telephone calls within a 36-hour period by a social services client to the acting manager, 

not all initiated by him, did (James v DPP [2009] EWHC 2925). Each case will depend on 

its own facts.

It is doubtful whether continuous conduct would constitute a course of conduct. The same 

victim must be harassed by the course of conduct. It may be thought that the requirement of 

only two occasions of conduct poses a low threshold for liability but the conduct must also 

harass. Section 7(2) states that harassment includes causing fear and distress to the victim 

but there is no other defi nition of the term. Whereas the offence under s2 expressly requires 

the course of conduct to amount to harassment of another, s4 does not. However, the Court 

of Appeal in Curtis held that harassment is also fundamental to the more serious offence of 

causing fear of violence on at least two occasions under s4. ‘Harassment’ was held to require 

proof that ‘the conduct must be unacceptable to a degree which would sustain criminal 

liability and also must be oppressive’. The circularity here is not an entirely helpful attempt at 

clarity. In Haque [2011] EWCA Crim 1871 the Court of Appeal also considered that D’s con-

duct must be oppressive and unreasonable.

Section 1A was added by the Serious Organised Crime and Police Act 2005. It criminalises 

harassment ‘by persuasion’ and will cover those whose persuasion that V either does, or 

ceases doing something, is found to involve harassment as defi ned by a reasonable person. 
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This provision was aimed at protestors against weapons manufacturers and scientifi c research 

establishments using animals.

10.9.3  Mens Rea

MR is entirely objective, amounting to negligence, so that mental illness or other incap-

acitating factors will be no defence: Colohan [2001] EWCA Crim 1251, a case involving a 

schizophrenic.

The offence under s2 need involve no fear of violence and is the lesser of the two 

offences. Under s4 the victim must fear personal violence on at least two occasions. 

Section 4 will not assist the victim who is caused fear or psychiatric harm or who fears 

harm to others. Henley [2000] Crim LR 582 stated that causing a victim to be seriously 

frightened of what might happen is not the same as causing fear that violence would be 

used. The only recourse would be to s2 or common-law assault offences. This represents 

a gap in the law.

Evaluation

The criticism of the Act is that the s1 and s2 criteria are too vague and there is no neces-

sity for the accused to be warned that his behaviour could lead to conviction. Sections 1 

and 2 makes it too easy to obtain a conviction whereas s4 makes it too difficult because 

the individual incidents must cause fear of violence. In most stalking cases, it is the 

totality of the behaviour which causes fear. Section 4 is relied on less by prosecutors 

for this reason. Therefore, for most serious cases of stalking, the Act offers inadequate 

protection.

It has been suggested that the law requires amendment so as to provide an intermediate 

offence with higher sentences between ss 1 and 2 and s4 of intentional harassment.

Home Offi ce research reveals that the Act is mainly being used to deal with a range of 

behaviour constituting harassment rather than stalking, the latter representing only a 

minority of prosecutions. Regarding the police prosecutions of the former, a 6 per cent 

increase in London was recorded between 2007/8 and 2008/9. Most cases concern har-

assment following relationship break-down and neighbour disputes involving money, 

property or jealousy. Stalking is one of the most frequent types of intimate violence. 

18 per cent of women, compared to 9 per cent of men, between 16–59 say they have 

experienced stalking since the age of 16 (Supplementary Volume 2, Crime in England & 

Wales 2009/10.) The injunction provisions of the Act have also been successfully used 

against animal rights and anti-war protestors. An early case, Huntingdon Life Sciences 

Ltd v Curtin (1997) QBD 28 November 1997, involving animal rights protesters, prioritised 

the right to protest and demonstrate over the interests of the company but injunctions 

were successfully obtained under the Act to prevent harassment and intimidation of 

employees.

Under s32 Crime and Disorder Act 1998, as amended by the Anti-Terrorism, Crime and 

Security Act 2001, offences of harassment and putting people in fear of violence may be 

racially and religiously aggravated.
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Reform

The Protection from Harassment Act 1997 provides that stalking and other forms of har-

assment may now be prosecuted under either of the provisions below:

s2 (offence of harassment) • where a person who pursues a course of conduct in breach of 

s1 (harassment) or s1(A) (persuasive harassment) is guilty of an offence; or

s4 (putting people in fear of violence) • where a person whose course of conduct causes 

another to fear, on at least two occasions, that violence will be used against him is guilty of 

an offence.

 10.10 Reform
10.10.1 Offences Against the Person• 

10.10.2 Consent• 

10.10.1  Off ences Against the Person

As we have seen, offences against the person are somewhat illogical both structurally and in 

terms of sentencing. The Home Offi ce Consultation Paper ‘Violence: Reforming the Offences 

Against the Person Act 1861’ (1998) contains a draft bill for reform of offences against the 

person. It is still awaiting parliamentary approval yet, in the meantime, legislation in respect 

of harassment and racial/religious aggravation has been passed. It might be thought that 

piecemeal reform does nothing to eradicate the more fundamental problems. The Home 

Offi ce Consultation Paper provides for the following reforms:

‘1. Intentional serious injury

(1) A person is guilty of an off ence if he intentionally causes serious injury to another.

(2) A person is guilty of an off ence if he omits to do an act which he has a duty to do at common 
law, the omission results in serious injury to another, and he intends the omission to have that 
result.

(3) An off ence under this section is committed notwithstanding that the injury occurs outside 
England and Wales if the act causing injury is done in England and Wales or the omission result-
ing in injury is made there.

(4) A person guilty of an off ence under this section is liable on conviction on indictment to 
imprisonment for life.

2. Reckless serious injury

(1) A person is guilty of an off ence if he recklessly causes serious injury to another.

(2) An off ence under this section is committed notwithstanding that the injury occurs outside 
England and Wales if the act causing injury is done in England and Wales.

(3) A person guilty of an off ence under this section is liable–

(a) [on conviction on indictment . . . to a term not exceeding 7 years]

(b) [ . . . on summary conviction to 6 months or a fi ne or both.]

The Protection from Harassment Act 1997 provides that stalking and other forms of har-rr

assment may now be prosecuted under either of the provisions below:

s2 (offence of harassment)• where a person who pursues a course of conduct in breach of 

s1 (harassment) or s1(A) (persuasive harassment) is guilty of an offence; or

s4 (putting people in fear of violence)• where a person whose course of conduct causes 

another to fear, on at least two occasions, that violence will be used against him is guilty of 

an offence.

section
summary

‘1. Intentional serious injury

(1) A person is guilty of an off ence if he intentionally causes serious injury to another.

(2) A person is guilty of an off ence if he omits to do an act which he has a duty to do at common 
law, the omission results in serious injury to another, and he intends the omission to have that 
result.

(3) An off ence under this section is committed notwithstanding that the injury occurs outside 
England and Wales if the act causing injury is done in England and Wales or the omission result-
ing in injury is made there.

(4) A person guilty of an off ence under this section is liable on conviction on indictment to 
imprisonment for life.

2. Reckless serious injury

(1) A person is guilty of an off ence if he recklessly causes serious injury to another.

(2) An off ence under this section is committed notwithstanding that the injury occurs outside 
England and Wales if the act causing injury is done in England and Wales.

(3) A person guilty of an off ence under this section is liable–

(a) [on conviction on indictment . . . to a term not exceeding 7 years]

(b) [ . . . on summary conviction to 6 months or a fi ne or both.]
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3. Intentional or reckless injury

(1) A person is guilty of an off ence if he intentionally or recklessly causes injury to another. [5 
years/6 months imprisonment and/or fi ne.]

4. Assault

(1) A person is guilty of an off ence if–

(a) he intentionally or recklessly applies force to or causes an impact on the body of another, or

(b) he intentionally or recklessly causes the other to believe that any such force or impact 
is imminent.

(2) No such off ence is committed if the force or impact, not being intended or likely to cause 
injury, is in the circumstances such as is generally acceptable in the ordinary conduct of daily 
life and the defendant does not know or believe that it is in fact unacceptable to the other per-
son. [Summary only: 6 months imprisonment/fi ne.]’

10.10.2  Consent

The Law Commission, in its paper ‘Consent in the Criminal Law’ (Consultation Paper No 139), 

called for a uniform defi nition of consent across the criminal law. It proposed that seriously 

disabling injury, whether intentional or reckless, should continue to be criminal even if con-

sented to. However, the intentional or reckless causing of other injuries should not be criminal 

where the person consented to injury of the type caused at the time.

  Summary
You should now be familiar with the AR/MR defi nitions, cases, principles and application of 

the following major offences:

Common Law Assault (intentional/reckless causing another to apprehend harm); Battery • 

(intentional/reckless infl iction of physical contact/minor harm).

ABH contrary to s47 OAPA 1861 (assault/battery causing minor harm).• 

Malicious Wounding and Malicious Infl iction of GBH contrary to s20 OAPA 1861 (reckless • 

wounding or reckless infl iction of serious harm).

Intentional wounding and intentional GBH with intent to cause GBH contrary to s18 OAPA • 

1861.

You should now understand how these traditional offences have also been applied to harass-

ment and sexual disease transmission.

You should now be able to identify and understand the application of the defence of consent 

which is specifi c to assault/battery and more serious offences against the person where the 

activity concerns public interest exceptions.

You should also understand that lawful chastisement is a defence to assault/battery only.

3. Intentional or reckless injury

(1) A person is guilty of an off ence if he intentionally or recklessly causes injury to another. [5 
years/6 months imprisonment and/or fi ne.]

4. Assault

(1) A person is guilty of an off ence if–

(a) he intentionally or recklessly applies force to or causes an impact on the body of another, or

(b) he intentionally or recklessly causes the other to believe that any such force or impact 
is imminent.

(2) No such off ence is committed if the force or impact, not being intended or likely to cause 
injury, is in the circumstances such as is generally acceptable in the ordinary conduct of daily 
life and the defendant does not know or believe that it is in fact unacceptable to the other per-
son. [Summary only: 6 months imprisonment/fi ne.]’
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Further Reading
You should be able to identify the main elements of the following recent statutory offences:

Racial and religious hostility/motivation contrary to s28 Crime and Disorder Act 1998.• 

Stalking and harassment contrary to the Protection from Harassment Act 1997.• 

  Problem Solving
Al and Beryl had a sexual relationship which Beryl decided to end after several months owing 

to Al’s possessiveness. Al made many silent telephone calls and sent her several threatening 

letters causing Beryl some distress. Beryl began to go out with Clem with whom she liked 

to engage in aggressive spanking. On one occasion this caused Beryl minor grazes which 

became infected. She was successfully treated by Dr. Dave who concealed the fact that he 

had been struck off the medical register six months earlier.

Al followed Beryl and Clem around a supermarket one day. Clem warned him that if he did 

not go away he would punch Al on the nose. They started to fi ght during which Al shoved 

a trolley towards Clem. It hit a stack of tins which fell on top of him. One hit Clem in the eye 

causing his sight to be permanently damaged. Al then head-butted PC Ed who had arrived on 

the scene. PC Ed hit his head on a check-out desk, causing his skull to fracture with a profuse 

loss of blood. After several months, Beryl discovered that she was HIV positive. She had not 

had sex with anyone but Al.

Discuss the criminal liability of Al, Clem and Dr. Dave.

Remember:

I: Identify•  relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A: Apply • law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

  Further Reading
J. Anderson, ‘No Licence for Thuggery: Violence, Sport and the Criminal Law’ [2008] Crim 

LR 751

S. Bronitt, ‘Spreading Disease and the Criminal Law’ [1994] Crim LR 21

C. Clarkson, ‘Violence and the Law Commission’ [1994] Crim LR 324

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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Key Points
This chapter will enable you to:

understand the policy and background to the Sexual Offences Act • 
2003;

identify and apply the key elements of the following offences defi ned • 
by the Sexual Offences Act 2003:

rape—non-consensual sexual intercourse where D lacks a • 
reasonable belief in consent;

assault by penetration—non-consensual penetration by part of • 
body or other objects;

sexual assault—non-consensual sexual touching;• 

causing sexual activity without consent—causing non-consensual • 
sexual activity.

examine the social context of rape and the reasons for recent low • 
conviction rates.

Sexual Off ences

11
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Chapter 11

Sexual off ences
Introduction• 

11.1 The Sexual Offences Act 2003• 

11.2 Rape• 

11.3 Assault by Penetration• 

11.4 Sexual Assault• 

11.5 Causing Sexual Activity without Consent• 

Olugboja [1981] 3 All ER 443—rape: consent is not the same as submission;

Malone [1998] 2 Cr App R 447—submission through intoxication is not consent;

Bree [2007] EWCA Crim 256—capacity to consent: a question of understanding and 

knowledge;

R v B [2006] EWCA Crim 2945—ignorance of risk of HIV infection did not negate consent 

to sexual intercourse for rape;

Linekar [1995] 2 WLR 237—consent and fraud as to circumstances;

R v H [2005] EWCA Crim 732—sexual assault: ‘sexual’ is defi ned according to nature and 

circumstances.

Introduction
All sexual offences are now contained in the new Sexual Offences Act 2003 (SOA). 

In this chapter we will look at four of the most important offences contained in the 

Act: rape, assault by penetration, sexual assault and causing sexual activity without 

consent all of which prohibit different types of serious non-consensual sexual vio-

lence. Rape is concerned with non-consensual penile penetration; assault by pen-

etration is concerned with non-consensual penetration by objects or parts of the 

body other than the penis; sexual assault is concerned with non-consensual sexual 

touching and causing sexual activity without consent is concerned with a sexual act 

caused without touching. The Act spells out for the fi rst time a legal defi nition of 

consent. The consent provisions of the Act are common to all sexual offences.

Sexual violence has been a growing problem. In 2004/5, for example, sexual 

offences rose by 17 per cent over the previous year. In 2010/2011, serious sexual 

offences rose by 11 per cent over 2008/9. Under-reporting makes assessment of the 

overall statistics diffi cult but it is estimated that 2.5 per cent of women aged 16–59 

and 0.5 per cent of men of the same age suffered a sexual assault in the previous 12 

months (Crime in England & Wales 2010/11: www.homeoffi ce.gov.uk). This may be 

confi rmed by an NUS survey in 2010 which found that one in seven female students 

had suffered a serious sexual assault over the previous year but few had reported 

the attack (news.bbc.co.uk). Most controversial is Britain’s  falling conviction rate 

for rape: 6 per cent in 2009/10 (Stern Review: homeoffi ce.gov.uk).

Olugboja [1981] 3 All ER 443—rape: consent is not the same as submission;

Malone [1998] 2 Cr App R 447—submission through intoxication is not consent;

Bree [2007] EWCA Crim 256—capacity to consent: a question of understanding and

knowledge;

R v B [2006] EWCA Crim 2945—ignorance of risk of HIV infection did not negate consent

to sexual intercourse for rape;

Linekar [1995] 2 WLR 237—consent and fraud as to circumstances;

R v H [2005] EWCA Crim 732—sexual assault: ‘sexual’ is defi ned according to nature and

circumstances.

key
cases

www.homeoffice.gov.uk
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Sexual Violence in England and Wales

The 2001 British Crime Survey (BCS) Interpersonal Violence Module (IPV) found that 

7 per cent of the women sampled had suffered rape or serious sexual assault at least 

once in their lifetime. It estimated that there were 190,000 incidents of serious sexual 

assault against women aged between 16 and 59 in England and Wales in the year 

leading up to the research, and among these an estimated 80,000 incidents of rape or 

attempted rape. 54 per cent of rapists were current or former partners or boyfriends 

of the victim and only 17 per cent were strangers.

Whilst the majority of victims of serious sexual violence are women assaulted by ado-

lescent and adult males, the survey also estimated that a small proportion of men—0.2 

per cent—had been subject to sexual assault in the previous year. Other research sug-

gests that almost 3 per cent of men experience non-consensual sexual experiences as 

adults and over 5 per cent as children (Coxell et al, 1999).

Sexual violence is massively under-reported by both female and male victims. The 2001 

BCS IPV found that only about 15 per cent of rapes came to the attention of the police. 40 

per cent of those who had suffered rape in the 2001 BCS IPV had told no-one about it.

Source: ‘Convicting Rapists and Protecting Victims—Justice for the Victims of 

Rape’ (2006), at 8 (Offi ce for Criminal Justice Reform available at www.homeof-

fi ce.gov.uk).

It is clear from this extract that sexual violence is being taken very seriously politi-

cally. A signifi cant step in confronting the problem was a major overhaul of the 

law on sexual offences. The Sexual Offences Act 2003 has now codifi ed all sexual 

offences.

 11.1 The Sexual Off ences Act 2003
The Act was a response to greater acknowledgement of sexual abuse and exploitation in 

society, particularly against children and the vulnerable, and refl ected a concern that the vic-

tims of abuse were inadequately protected by the law. It set out to modernise sexual offences 

in such a way as to promote protection, non-discrimination and justice to victims and defend-

ants alike. In recognising the traumatic nature of a sexual offence, the Act defi nes consent for 

the fi rst time and makes sexual autonomy a guiding principle.

The former law was considered by the government to be incoherent. It was spread through-

out a network of statutory and common law offences. For example, the defi nition of rape was 

confi ned to sexual intercourse and penile penetration of the vagina or anus (the latter was 

only included after 1994 bringing men within the ambit of rape for the fi rst time). It attracted 

a maximum discretionary life sentence. However, penetration by other objects, equally if 

not more damaging and traumatic, was excluded. This offence was charged as indecent 

assault but only attracted a maximum penalty of 10 years’ imprisonment. If both types of 

penetration had occurred in one incident, charges of rape and indecent assault for the sepa-

rate parts of the attack were necessary. Where force had been used to obtain a woman for 

sexual purposes, there was a separate offence of procurement of a woman by threats of false 

pretences. If she had been overpowered by drugs or alcohol prior to the abuse, yet another 

offence of administration of drugs to obtain or facilitate intercourse was possible. Separate 

charges therefore had to be matched to different aspects of the same incident.

www.homeoffice.gov.uk
www.homeoffice.gov.uk
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The former law was also considered by the then Labour Government to be archaic and discrimi-

natory. It failed to refl ect ‘changes in society and social attitudes’ (Home Offi ce, ‘Protecting the 

Public’ (Cm 5668, 2002)). The discriminatory nature of some of the previous offences was to 

be seen, for example, in the offence of intercourse with a ‘defective’ under s7 Sexual Offences 

Act 1956 (meaning a person with mental incapacity) or offences of buggery and gross inde-

cency between consenting males, despite the fact that homosexuality between consenting 

males had been legalised by the Sexual Offences Act 1967. One of the guiding principles of 

the SOA 2003 was that the law should not intrude into consensual sexual behaviour between 

those over the age of consent without good reason. The rationale for any such intrusion was 

protection from harm, refl ecting the principles of the Wolfenden Committee Report that there 

was a line in private sexual matters beyond which the law should not interfere (Chapter 1, ‘The 

Wolfenden Committee Report on Prostitution and Homosexual Offences 1957’, p 8).

On the other hand, the lack of clarity surrounding the fundamental concept of consent in sexual 

offences allowed all sorts of prejudicial jury attitudes towards women to play a decisive role in 

determining whether a female victim had, despite evidence of protest, consented to sexual con-

duct or not. In short, therefore, the former law failed to acknowledge in many respects either 

sexual privacy on the one hand or to offer adequate protection from harm on the other.

The Act was the result of a long process of consultation, having been preceded by Home 

Offi ce Consultation Document ‘Setting the Boundaries’ (2000), a review of sexual offences 

and proposals for reform prepared by the Sexual Offences Review (SOR) team. This was fol-

lowed by Home Offi ce White Paper, ‘Protecting the Public’ (Cm 5668, 2002) during which 

several amendments to the original proposals were made. We shall refer to these in the 

course of this chapter.

The underlying principles of the Act are:

to set out clearly what is unacceptable behaviour;• 

to refl ect the seriousness of a crime by appropriate penalties;• 

to clarify the law on consent;• 

to make offences gender-neutral so far as possible.• 

The scheme of the Act falls into sections on rape and other sexual offences against adults and 

children, child sex offences, abuse of trust and family sex offences, offences against persons 

with mental disorder, other offences against children such as indecent photographs, prostitu-

tion and pornography, traffi cking and miscellaneous preparatory and other offences such as 

exposure and voyeurism.

You will see from the further reading listed at the end of this chapter that some of these 

offences raise signifi cant problems, such as the fact that offences can now be committed by 

children upon each other for little more than innocent sexual experience. This would appear 

to be contrary to the guiding principles of the legislation. All section numbers refer to the 

Sexual Offences Act 2003 unless otherwise stated.

 11.2 Rape
11.2.1 Social Context• 

11.2.2 Defi nition of Rape• 
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11.2.3 Actus Reus• 

11.2.4 Mens Rea• 

11.2.5 Marital Rape• 

11.2.6 Why is Rape so Controversial? The Justice Gap• 

11.2.7 Rape Theory• 

11.2.1  Social Context

Rape is a gender-specifi c offence which can only be committed by men. The victims may be 

women, other men or children. Around 90 per cent of rapes are by people known to the victim. 

Over 90 per cent of all rapes are against women. For these reasons, the victim or complainant 

of rape will be referred to here as female. This is not to under-estimate the prevalence or trauma 

of male rape. The offence of rape is the frequent subject of newspaper headlines, as much for 

the prejudicial attitudes revealed by some trial judges as for the appalling conviction rates. For 

example, judges have been reported as saying when directing juries that girls who hitch-hike at 

night are ‘in the true sense asking for it’ (Sir Melford Stevenson, 25 March 1982) or that ‘when 

a woman says no she doesn’t always mean it’ (Judge Raymond Dean, 11 April 1990).

The diffi culties surrounding prosecutions for rape can be summarised as follows:

Diffi culties with the law, particularly the defi nition of consent;• 

Procedure and evidence, particularly cross-examination in relation to consent;• 

Sentencing, especially lower sentences for so-called ‘date-rape’.• 

In this book we are concerned with law not evidence, procedure or sentencing. But that does 

not mean that we should ignore the wider context altogether. An understanding of rape law 

would be impossible without reference to the conduct of rape trials. Many criticisms of the 

previous law are unresolved by the new reforms and in order to explain why, we need to look 

at the wider picture. At the end of this chapter, you will fi nd an explanation of the controver-

sial aspects of rape and the trial procedure which place the legal reforms in context.

11.2.2  Defi nition of Rape

Section 1 Sexual Off ences Act 2003 (SOA 2003):

(1) A person (A) commits an off ence if–

(a)  he intentionally penetrates the vagina, anus or mouth of another person (B) with 

his penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an off ence under this section.

(4)  A person guilty of an off ence under this section is liable, on conviction on indictment, 

to imprisonment for life.

Section 1 Sexual Off ences Act 2003 (SOA 2003):

(1) A person (A) commits an off ence if–

(a)  he intentionally penetrates the vagina, anus or mouth of another person (B) with

his penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an off ence under this section.

(4)  A person guilty of an off ence under this section is liable, on conviction on indictment,

to imprisonment for life.
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Section 1 has been adapted by s5 to provide a new offence of rape of a child under 13. This 

cannot be consented to. The sentence is the same as for s1.

Basic intent:

The Court of Appeal has clarifi ed in R v Heard [2007] EWCA Crim 125, [2007] Crim LR 654 

that specifi c intent means ulterior intent. Therefore rape and other sexual offences, although 

containing an element of intention, are regarded as crimes of basic intent.

Actus reus

From the above we can see that the AR consists of:

Penile penetration,• 

Of the vagina, anus or mouth,• 

Without consent.• 

Mens rea

Penetration must be intentional,• 

A does not reasonably believe B consents,• 

Whether a belief is reasonable is to be determined having regard to all the circumstances, • 

including any steps A has taken to ascertain whether B consents.

These provisions replaced the previous defi nition of rape which was intentional non-con-

sensual sexual intercourse with a man or a woman, the defendant either knowing of lack of 

consent or being reckless as to that fact (s1(1) Sexual Offences Act 1956 as substituted by 

the Sexual Offences (Amendment) Act 1976 and s142 Criminal Justice and Public Order Act 

1994). Reckless rape has now disappeared.

11.2.3  Actus Reus

Penile penetration

The new defi nition of rape is restricted to penetration by the penis of the vagina, anus or 

mouth of the victim. This makes it clear that the offence, as before, can only be committed 

by a man although a woman is capable of being an accomplice.

Penile penetration is a clarifi cation of the former requirement of sexual intercourse because it 

was at one time unclear as to whether sexual intercourse could occur before completion. The 

cases of R v Kaitamaki [1985] AC 147 and Cooper v Schaub [1994] Crim LR 531 confi rmed how-

ever that sexual intercourse was a continuing act, meaning that should consent be withdrawn 

at any time before completion, the conduct element of the offence had been committed. The 

new law confi rms that principle. Section 79(2) states that penetration is a continuing act from 

entry to withdrawal. Therefore, the AR will be satisfi ed by the slightest penetration of the 

external genitalia, vagina or anus, whether sexual intercourse has been completed or not.

The former law excluded penetration of anything but the vagina or anus. The new defi nition 

of rape includes penile penetration of the mouth. This extension is a welcome recognition 

that many rapes are accompanied by forced oral sex.
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The rape defi nition excludes penetration by objects. The SOR team which produced Home 

Offi ce Consultation Document ‘Setting the Boundaries’ (2000) on which the new reforms 

were based, gave the following reasons for confi ning rape to penile penetration:

Rape was clearly understood by the public as an offence committed by men against women • 

and men;

Penile penetration was of a personal kind, carrying risks of pregnancy and disease • 

transmission;

Penetration of the body orifi ces by objects would become a new offence of assault by • 

penetration in place of the former offence of indecent assault.

Arguments had also been put to the SOR that there should be gradations or degrees of rape 

to signify that stranger rape was more serious than date rape. This was rejected. Evidence 

established that a betrayal of trust, whether or not accompanied by violence, can be even 

harder to overcome than the appalling consequences of stranger rape.

Transsexuals with surgically constructed sexual organs, whether penile or vaginal, are included 

within the offence (s79(3)—the general interpretation provision).

The offence can be committed by boys over the age of 10. The presumption that boys under 

the age of 14 were incapable of sexual intercourse was abolished by s1 Sexual Offences Act 

1993.

Of the vagina, anus or mouth

The SOR recognised that forced oral sex is ‘as horrible, as demeaning and as traumatis-

ing as other forms of forced penile penetration, and we saw no reason why rape should 

not be defi ned as penile penetration of the anus, vagina or mouth without consent’ 

(para 2.8.5).

Oral sex represents an extension of the former law of rape which was confi ned to penile pen-

etration of the vagina and, since 1994, the anus. One of the aims of the SOR was to defi ne 

the law in light of public perception. How well public attitudes to rape will accommodate this 

extension remains to be seen.

Section 79(5) defi nes vagina as including the vulva.

Without consent

[Note: Sections 74–76 provide new defi nitions on consent. They apply to all offences under 

the Act. For the sake of continuity, they will be considered in this section on rape. Therefore, 

they also apply to all other offences in the Act including assault by penetration, sexual assault 

and causing sexual activity without consent.]

Consent is the central element of the AR of rape and most other sexual offences. In rape, the 

onus is on the prosecution to prove that the victim did not consent to penile penetration by 

the defendant. Consent is also crucial to MR: it must be proved beyond all reasonable doubt 

that D did not reasonably believe in consent.

The new consent defi nitions aim to make the meaning of consent as clear as possible. The 

SOR stated in ‘Setting the Boundaries’ at para 2.10, that verbal and non-verbal messages 

can be mistaken and assumptions about appropriate behaviour can lead to signifi cant 
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misunderstanding and, in extreme cases, to forced and unwelcome sex. The SOA therefore 

sets out new guidance on consent:

s74 defi nes consent;• 

s75 provides a set of circumstances in which consent will be deemed to be absent. Absence • 

of consent can be rebutted by the defendant;

s76 sets out two circumstances concerned with fraudulently obtained consent where con-• 

sent will be conclusively presumed to be absent. Absence of consent cannot be rebutted 

by the defendant.

Section 74: the defi nition of consent

Section 74: ‘Consent’

For the purposes of this Part, a person consents if she agrees by choice, and has the freedom 
and capacity to make that choice.

This defi nition makes it clear that one will not be consenting unless there is:

agreement•  by choice and

the agreement was freely entered into • 

by a person with capacity.• 

Until the SOA 2003 there was no defi nition of consent. Under the previous common law, 

whether the victim had consented or not to sexual intercourse was to be decided by the jury 

as a matter of fact irrespective of whether this might contradict V’s own account. This was 

unsatisfactory as it had the potential for uncertainty and inconsistency. Moreover, it allowed 

for the intrusion into the trial process of prejudices and value judgements about the character 

of the victim.

Section 74 emphasises that consent is a matter of agreement by choice. By focusing on agree-

ment, choice, freedom and capacity the following are implied:

freedom•  from pressure or coercion to submit as was found in Olugboja (‘Submission is not 

the same as consent’, p 587);

freedom•  and choice means that the context in which consent was given will now be impor-

tant. Context should include the parties’ relationship, knowledge and circumstances;

agreement•  implies mutuality, equality and informed choice;

capacity • is not defi ned in the Act but the observations on capacity in relation to non-

sexual offences would all equally apply here. Mental incapacity where it affects V’s ability 

to understand the nature of the sexual act would be determined by Gillick as explained in 

the last chapter. Therefore if V suffers from immaturity, a learning disability or age-related 

vulnerability, he may lack capacity. The House of Lords held in R v C [2009] UKHL 42 that a 

woman diagnosed with schizo-affective disorder and an emotionally unstable personality 

disorder, who feared death if she refused sexual activity, lacked the ability to choose under 

s30. This provides a separate offence of sexual activity with a person with a mental disorder 

impeding choice.  In order to have the capacity to make a decision, the House of Lords held 

that one must be able to understand relevant information and to weigh that information so 

as to arrive at a choice. Therefore, it is not enough that one understands the nature of the 

act in general. One must also be able to appreciate the circumstances and risks associated 

Section 74: ‘Consent’

For the purposes of this Part, a person consents if she agrees by choice, and has the freedom
and capacity to make that choice.
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with it so as to make a choice. V might therefore lack either the mental or physical capacity 

to make a decision. 

It is not clear how s74 relates to s30. Presumably incapacity under s74 includes both mental 

disorders and other types of mental incapacity.

The approach to consent is now subjective. This should mean that the issue is assessed from 

the point of view of the victim refl ecting the policy rationale of sexual autonomy.

Sexual autonomy was described by the SOR team as the freedom and responsibility to 

make decisions about one’s own sexual conduct and to respect the rights of others. What 

this implies is the fundamental right of a person not to engage in sexual activity. The 

intentions are clear and the Act brings some welcome improvements to the law. But unless 

autonomy can be imbued with real meaning, the reforms may be of little avail. It has 

been said by J. Gardner and S. Shute in ‘The Wrongness of Rape’ in J. Horder (ed), Oxford 

Essays in Jurisprudence (OUP, 2000) that rape is the ‘sheer use’ of a person and when 

accompanied by humiliation it is a denial of their personhood and is literally dehumanis-

ing. It was held by the Divisional Court in Assange v Swedish Judicial Authority [2011] 

EWHC 2849 that it would be open to a jury to fi nd a lack of consent under s74 where V 

had stipulated that she would only consent to protected sexual intercourse and had not 

known that D had failed to use a condom (whether having removed or broken it or never 

having put it on).  

Section 74 is not without criticism. Professors Tempkin and Ashworth argue in ‘The Sexual 

Offences Act 2003 (1) Rape, Sexual Assaults and the Problems of Consent’ [2004] Crim LR  

339 that the term ‘positively sprouts uncertainties’:

‘It might be thought that “freedom” and “choice” are ideas which raise philosophical issues of 
such complexity as to be ill-suited to the needs of criminal justice – clearly those words do not 
refer to total freedom or choice, so all the questions about how much liberty of action satisfi es 
the “defi nition” remain at large. What the philosopher J.L. Austin said of the term “freedom” 
applies equally to “choice”:

“While it has been the tradition to present this as the ‘positive’ term requiring elucida-
tion, there is little doubt that to say we acted ‘freely’. . . is to say only that we acted not 
unfreely, in one or another of the heterogeneous ways of so acting (under duress, or what 
not). Like ‘real’, ‘free’ is only used to rule out the suggestion of some or all of its recognized 
antitheses.” ’

As a defi nition of consent, it might be thought to be somewhat vague and insuffi ciently 

robust to offer protection to all victims of sexual crimes.

Submission is not the same as consent
The s74 defi nition of consent embodies the distinction between submission and con-

sent. A person who silently acquiesces to a proposal of sex may or may not consent to 

it. The only common law interpretation of consent before the SOA was in respect of this 

distinction.

R  ● v Olugboja [1981] 3 ALL ER 443 COURT OF APPEAL

A girl submitted to intercourse with D through fear. She and a friend had been raped by his 

companion and she could hear her friend in the next room being beaten up by the companion 

‘It might be thought that “freedom” and “choice” are ideas which raise philosophical issues of 
such complexity as to be ill-suited to the needs of criminal justice – clearly those words do not
refer to total freedom or choice, so all the questions about how much liberty of action satisfi es
the “defi nition” remain at large. What the philosopher J.L. Austin said of the term “freedom”
applies equally to “choice”:

“While it has been the tradition to present this as the ‘positive’ term requiring elucida-
tion, there is little doubt that to say we acted ‘freely’. . . is to say only that we acted not
unfreely, in one or another of the heterogeneous ways of so acting (under duress, or what
not). Like ‘real’, ‘free’ is only used to rule out the suggestion of some or all of its recognized
antitheses.” ’
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for resisting a further assault. D claimed that she had consented because consent could only 

be negated by a threat of death or serious harm.

Dunn LJ:

‘The issue of consent should be left to the jury on being directed that consent is to be given 
its ordinary meaning and by way of example – that there is a diff erence between consent and 
submission. Every consent involves a submission but it by no means follows that a mere sub-
mission involves consent.’

The judgment made it clear that consent was to be regarded as an ordinary word and that a 

jury should be capable of appreciating the difference between consent and non-consensual 

submission or reluctant acquiescence.

But the problem was that consent was not defi ned. Different types of pressure might yield 

either mere submission or consent but Olugboja failed to explain how the difference might 

be discerned. Look at these examples:

thinking point 11.1

If sexual intercourse takes place after the following words are spoken to a reluctant 

‘victim’, would it be merely submissive or consensual?

1.  A police offi cer says to a young woman: ‘If you do not have sex with me, I will arrest 

you.’

2. A boss says to a secretary, ‘If you sleep with me, I will not make you redundant.’

3.  A journalist says to a person, ‘Sleep with me or I will publicise some embarrassing fact 

about your past.’

4.  A husband says to his wife, ‘Sleep with me or I will give you no housekeeping money 

for the family this week.’

5.  A cab driver says to a passenger with low IQ, ‘Have sex with me or I will drive you miles 

from where you want to go.’

These examples all illustrate pressure or coercion in unequal relationships. Acquiescence 

induced by coercion may indicate consent but it may also indicate no more than mere 

submission. Olugboja said there was a difference between the two in respect of violent 

threats but the point at which apparent consent became merely submissive in other con-

texts was not dealt with. The Court of Appeal in Robinson [2011] EWCA Crim 916 held 

that submission might arise through unwilling acquiescence perhaps through embarrass-

ment or some other reason. S. Gardner stated in ‘Appreciating Olugboja’ (1996) 16 LS 

275, at 287:

. . .  ‘a threat which had a devastating eff ect on one victim might appear trivial to another, 
and if both had intercourse the latter might be held to have consented when the former did 
not.’

Section 74 leaves the distinction between consent, reluctant acquiescence and mere submis-

sion to the jury. The Court of Appeal recently held that submission means the absence of 

free agreement. The only circumstances in which a judge should give a direction on this is 

when drawing a comparison between: ‘… reluctant but free exercise of choice on the one 

thinking point 11.1

If sexual intercourse takes place after the following words are spoken to a reluctant 

‘victim’, would it be merely submissive or consensual?

1.  A police offi cer says to a young woman: ‘If you do not have sex with me, I will arrest 

you.’

2. A boss says to a secretary, ‘If you sleep with me, I will not make you redundant.’

3.  A journalist says to a person, ‘Sleep with me or I will publicise some embarrassing fact 

about your past.’

4.  A husband says to his wife, ‘Sleep with me or I will give you no housekeeping money 

for the family this week.’

5.  A cab driver says to a passenger with low IQ, ‘Have sex with me or I will drive you miles 

from where you want to go.’

. . .  ‘a threat which had a devastating eff ect on one victim might appear trivial to another,
and if both had intercourse the latter might be held to have consented when the former did
not.’

‘The issue of consent should be left to the jury on being directed that consent is to be given
its ordinary meaning and by way of example – that there is a diff erence between consent and
submission. Every consent involves a submission but it by no means follows that a mere sub-
mission involves consent.’
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hand, especially in the context of a long term and loving relationship, and unwilling submis-

sion to demand in fear of more adverse consequences from refusal on the other.’ (Pitchford 

LJ in Doyle [2010] EWCA Crim 119). D had attacked his former girlfriend at her fl at, held her 

head under water in a cold bath, tied her up with a scarf and then raped her by removing her 

underclothes and forcing her legs apart. V protested until after penetration when she gave 

in. On appeal against conviction, the Court of Appeal held that this was not a case where 

the distinction between reluctant consent and submission required guidance. On the facts, V 

refused consent, having resisted both physically and verbally until penetration.  

Therefore, reluctant consent or consent given out of a sense of duty will constitute consent 

or free agreement. On the other hand, if V merely gives in so as to avoid unpleasant conse-

quences, this may indicate unwilling submission, which is different from consent freely given. 

thinking point 11.2

Do you think s74 helps you to distinguish consent from submission in relation to the 

illustrations in thinking point 11.1? Remember that consent under s74 is defi ned as 

agreement by choice, with freedom and capacity to make that choice.

If you are unsure, you are not necessarily wrong.

Section 75: circumstances giving rise to a rebuttable presumption of 
lack of consent
Section 74 applies where there is evidence that is capable of establishing consent, including 

any evidence from D. On the other hand, where there is no evidence at all that is capable 

of amounting to consent, s75 will apply. This section does two things: 1) it lists the circum-

stances in which consent will be presumed absent; and 2) it gives rise to a presumption that D 

did not reasonably believe in consent. However, if there is suffi cient evidence on one or either 

of these issues, s75 will not apply and the jury will be directed on s74. 

 Section 75 sets out the circumstances in which consent will be evidentially presumed absent. 

The presumption can be rebutted by D.

75 Evidential presumptions about consent

(1) If in proceedings for an off ence to which this section applies it is proved–

(a) that the defendant did the relevant act,

(b) that any of the circumstances specifi ed in subsection (2) existed, and

(c)  that the defendant knew that those circumstances existed,

the complainant is to be taken not to have consented to the relevant act unless suffi  cient 

evidence is adduced to raise an issue as to whether he consented, and the defendant is to 

be taken not to have reasonably believed that the complainant consented unless suffi  cient 

evidence is adduced to raise an issue as to whether he reasonably believed it.

(2) The circumstances are that–

(a)  any person was, at the time of the relevant act or immediately before it began, 

using violence against the complainant or causing the complainant to fear that 

immediate violence would be used against him;

thinking point 11.2

Do you think s74 helps you to distinguish consent from submission in relation to the

illustrations in thinking point 11.1? Remember that consent under s74 is defi ned as 

agreement by choice, with freedom and capacity to make that choice.

If you are unsure, you are not necessarily wrong.

75 Evidential presumptions about consent

(1) If in proceedings for an off ence to which this section applies it is proved–

(a) that the defendant did the relevant act,

(b) that any of the circumstances specifi ed in subsection (2) existed, and

(c)  that the defendant knew that those circumstances existed,

the complainant is to be taken not to have consented to the relevant act unless suffi  cient 

evidence is adduced to raise an issue as to whether he consented, and the defendant is to 

be taken not to have reasonably believed that the complainant consented unless suffi  cient 

evidence is adduced to raise an issue as to whether he reasonably believed it.

(2) The circumstances are that–

(a)  any person was, at the time of the relevant act or immediately before it began, 

using violence against the complainant or causing the complainant to fear that 

immediate violence would be used against him;
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(b)  any person was, at the time of the relevant act or immediately before it began, 

causing the complainant to fear that violence was being used, or that immediate 

violence would be used, against another person;

(c)  the complainant was, and the defendant was not, unlawfully detained at the time 

of the relevant act;

(d)  the complainant was asleep or otherwise unconscious at the time of the relevant 

act;

(e)  because of the complainant’s physical disability, the complainant would not have 

been able at the time of the relevant act to communicate to the defendant whether 

the complainant consented;

(f)  any person had administered to or caused to be taken by the complainant, with-

out the complainant’s consent, a substance which, having regard to when it was 

administered or taken, was capable of causing or enabling the complainant to be 

stupefi ed or overpowered at the time of the relevant act.

(3)  In subsection (2)(a) and (b), the reference to the time immediately before the relevant act 

began is, in the case of an act which is one of a continuous series of sexual activities, a 

reference to the time immediately before the fi rst sexual activity began.

Section 75 sets up a presumption of an absence of consent. The prosecution must present 

suffi cient evidence to the court that one of the circumstances applies to the case, for exam-

ple, that the victim was asleep at the time of the act. An evidential burden of proof then 

passes to D for him to raise evidence casting doubt on the presumption that the victim did 

not consent. He might do this, for example, by putting forward evidence that she did consent 

and was not asleep at the time or, if she was asleep, that she had previously indicated that 

she would consent to sex whilst asleep. (There must be material evidence to rebut s75. A 

mere belief is not enough: Cicerelli [2011] EWCA Crim 2665.) Once consent has become an 

issue (which means that there is evidence either way) the prosecution must prove beyond all 

reasonable doubt that the victim did not consent in the normal way. If D fails to dislodge the 

presumption of lack of consent by evidence, the judge will direct the jury to fi nd him guilty. 

‘…she would consent to sex whilst asleep.

The presumption of consent under s75 will only arise where the prosecution prove:

penile penetration of the victim by the defendant;• 

the specifi ed circumstance under s75;• 

that D was aware of the circumstance, as required by s75(1)(b).• 

Some of the listed circumstances are based on common law precedents which will be referred 

to below. There are points to be made about each of the s75 circumstances:

Section 75(2)(a): threats of immediate violence against the complainant
The threat does not need to come from D. The provision does not seem to include threats 

of future or imminent rather than immediate violence. What of threats of detrimental harm 

rather than violence? The examples given in ‘Setting the Boundaries’ were losing a job or kill-

ing the family pet. The point was made that the seriousness of the harm or detriment should 

relate to the circumstances and perception of the victim. However, neither imminent harm 

(b)  any person was, at the time of the relevant act or immediately before it began, 

causing the complainant to fear that violence was being used, or that immediate 

violence would be used, against another person;

(c)  the complainant was, and the defendant was not, unlawfully detained at the time 

of the relevant act;

(d)  the complainant was asleep or otherwise unconscious at the time of the relevant 

act;

(e)  because of the complainant’s physical disability, the complainant would not have 

been able at the time of the relevant act to communicate to the defendant whether 

the complainant consented;

(f)  any person had administered to or caused to be taken by the complainant, with-

out the complainant’s consent, a substance which, having regard to when it was 

administered or taken, was capable of causing or enabling the complainant to be 

stupefi ed or overpowered at the time of the relevant act.

(3)  In subsection (2)(a) and (b), the reference to the time immediately before the relevant act 

began is, in the case of an act which is one of a continuous series of sexual activities, a 

reference to the time immediately before the fi rst sexual activity began.
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nor detriment made it into the Act. Therefore, the presumption will not apply to such cases 

which will therefore be dealt with by reference to s74 and the general law on consent.

Section 75(2)(d): asleep/unconscious

a. Asleep

The law seems to have been turned backwards here regarding the sleeping victim. Under the 

common law, there was a conclusive presumption that a victim who was asleep or uncon-

scious during intercourse did not consent (Mayers (1872) 12 Cox CC 311) and Turner (1872) 

12 Cox CC 313. This was a point of law which ought to have precluded any dispute regarding 

consent. However, Olugboja held that consent in general was a question of fact in every case. 

Therefore, the rape of a 14-year-old sleeping girl in Larter and Castleton [1995] Crim LR 75 

was regarded as non-consensual not as a matter of law but as a question of fact. The Court 

of Appeal actually confi rmed D’s conviction because, on its ordinary meaning, there was a 

difference between consent and submission. The prosecution had to prove neither physical 

resistance nor incapacity. However, had the issue been regarded straightforwardly as one 

of law there would have been no possibility of an appeal. Now, penetration with a sleeping 

victim raises only a rebuttable presumption of lack of consent.

b. Unconscious

The victim might be unconscious because of self-induced intoxication due to either drugs or 

alcohol. Unconsciousness is one thing but inebriation short of unconsciousness falls outside 

of this provision remaining a matter of simple consent under s74. Central to s75(2)(d) is the 

question of capacity to consent. Capacity is not currently defi ned in the Act. All three cases 

below raise the question of exactly how drunk a victim must be in order to lack the capacity 

to consent in cases falling short of outright unconsciousness:

R  ● v Malone [1998] 2 CR APP R 447 COURT OF APPEAL

D was alleged to have had intercourse with a 16-year-old who was so drunk she could not 

walk. He was convicted of rape and appealed to the Court of Appeal on the grounds that he 

had used no force, deceit or threats and there was no dissent by the complainant offering 

resistance by speech or physical conduct.

It was held that the absence of consent did not have to be demonstrated or communicated. 

It was not the law that the victim had to say no or put up physical resistance, or had to be 

incapable of saying no. The evidence of lack of consent might consist of the complainant’s 

simple assertion that she did not consent:

‘Submitting to an act of sexual intercourse, because through drink she was unable physically to 
resist though she wished to, is not consent. If she submits to intercourse because of the drink she 
cannot physically resist, that, of course, is not consent. No right thinking person would say that 
in those circumstances she was genuinely consenting to what occurred. What occurred . . . not 
wishing to have intercourse but being physically unable to do anything about it . . . would plainly, 
as a matter of common sense be against her will. It would be without her consent.’

 R  ● v Dougal [2005] (THE OBSERVER, 25 JUNE 2006; GUARDIAN, 24 NOVEMBER 2005) 
SWANSEA CROWN COURT (UNREPORTED)

A female student at Aberystwyth University made an allegation of rape against a fellow 

student and part-time security guard who had been asked by university staff to escort her to 

‘Submitting to an act of sexual intercourse, because through drink she was unable physically to
resist though she wished to, is not consent. If she submits to intercourse because of the drink she
cannot physically resist, that, of course, is not consent. No right thinking person would say that
in those circumstances she was genuinely consenting to what occurred. What occurred . . . not
wishing to have intercourse but being physically unable to do anything about it . . . would plainly,
as a matter of common sense be against her will. It would be without her consent.’



592

C
h

ap
te

r 
11

 S
ex

ua
l O

ff
en

ce
s

her room. She had been at a party and was extremely drunk. She had no recollection of the 

events but did remember lying in the corridor and that someone was attempting to have sex 

with her. She realised that sex had occurred later when she woke up in the corridor. Under 

cross-examination she said that she could not remember whether she had given consent to 

sex or not because she had been so drunk. She knew that she would not have consented 

to sex in a corridor. The defendant maintained that she had consented. The prosecution 

informed the judge that it would not proceed further because it was unable to prove that the 

complainant had not given consent because of her level of intoxication. The judge informed 

the jury that ‘drunken consent is still consent’ and directed the jury to fi nd the defendant not 

guilty ‘even if you don’t agree’.

What was not considered at the trial was the victim’s capacity to consent given her level of 

intoxication. A jury might well have thought that she was unable to give valid consent to sex 

whilst so intoxicated. This was the signifi cance of the ratio in Malone. Alcohol is a disinhibitor 

and can cause people to act in a way that they would not normally choose to do but where 

and how do you draw the line between disinhibition and incapacity? Neither the previous nor 

current law offers a defi nition of capacity.

In 2006, in response to Dougal, the government proposed an amendment to the Act in the 

form of a statutory defi nition of capacity: that a victim will lack the capacity to agree by choice 

where their understanding or knowledge is so limited that they are not in a position to decide 

whether or not to agree. This would serve to reinforce the importance of capacity as a cen-

tral factor in determining consent (Offi ce for Criminal Justice Reform, ‘Convicting Rapists and 

Protecting Victims—Justice for Victims of Rape’, 2006; available at www.homeoffi ce.gov.uk).

The SOR team had originally proposed that s75 should include the situation where the com-

plainant was ‘too affected by alcohol or drugs to give free agreement’ (para 2.10.9) but this 

was rejected. See this extract by Professors Tempkin and Ashworth in ‘The Sexual Offences 

Act 2003 (1) Rape, Sexual Assaults and the Problems of Consent’ [2004] Crim LR, at 339:

‘Whilst contributory negligence has no place in the criminal law, it is apparent that such ideas 
had an infl uence on the government’s thinking. Those who take alcohol or drugs voluntarily 
are placed in a diff erent moral category from those who have had alcohol or drugs “adminis-
tered” to them by the defendant. Thus, the list of presumptions, which the government has 
invested with great moral symbolism, is there to protect those who can be constructed as the 
“innocent” victims of sexual assault. The many women who get raped when they are drunk and 
whose inebriation is more or less voluntary will have to take their chances in the legal process 
without the benefi t of evidential presumptions.’

The government’s proposals were not referred to but were implicitly approved in the latest 

case on intoxication and consent:

R  ● v Bree [2007] EWCA CRIM 256 COURT OF APPEAL

V, a 19-year-old student at Bournemouth University, alleged she had been raped by the 

25-year-old brother of her male fl at-mate (D) after an evening of heavy drinking. D and V 

walked back to V’s fl at in the early hours where, once inside, she was alternately sick and 

unconscious. At some point whilst on her bed, she curled into a ball and turned to the wall. 

She felt D penetrate her. Her evidence was that she felt ‘like it wasn’t happening. I knew I 

didn’t want this but I didn’t know how to go about stopping it’. D then left. D’s case was 

‘Whilst contributory negligence has no place in the criminal law, it is apparent that such ideas
had an infl uence on the government’s thinking. Those who take alcohol or drugs voluntarily
are placed in a diff erent moral category from those who have had alcohol or drugs “adminis-
tered” to them by the defendant. Thus, the list of presumptions, which the government has
invested with great moral symbolism, is there to protect those who can be constructed as the
“innocent” victims of sexual assault. The many women who get raped when they are drunk and
whose inebriation is more or less voluntary will have to take their chances in the legal process
without the benefi t of evidential presumptions.’

www.homeoffice.gov.uk
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that although V may have become less inhibited because she was intoxicated, she was lucid 

enough to consent to sexual intercourse, that she did so, and that he reasonably believed 

that she was consenting. The prosecution originally presented the case on the basis of uncon-

sciousness and incapacity. However, they amended the case to one of simple lack of consent 

on the basis that V had capacity but did not consent.

Judge LJ, President of the Family Division:

‘One of the objectives of the Sexual Off ences Act 2003, which came into force on 1 May 2004, 
was to bring coherence and clarity to the meaning of consent. . . . We note the analysis in the 
illuminating article, The Sexual Off ences Act 2003, Rape, Sexual Assault and the Problems 
of Consent, (2004)CLR 328 by Professor Temkin and Professor Ashworth, that “it might be 
thought that ‘freedom’ and ‘choice’ are ideas which raise philosophical issues of such com-
plexity as to be ill-suited to the needs of criminal justice – clearly those words do not refer to 
total freedom or choice, so all the questions about how much liberty of action satisfi es the 
‘defi nition’ remains at large”. Notwithstanding these philosophical diffi  culties, it is clear that 
for the purposes of the 2003 Act “capacity” is integral to the concept of “choice”, and therefore 
to “consent”.

The common characteristic of the particular situations covered by the evidential presump-
tions in section 75 is that they are concerned with situations in which the complainant is invol-
untarily at a disadvantage. Section 75 (2) (f) is plainly adequate to deal with the situation 
when a drink is “spiked”, but unless productive of a state of near unconsciousness, or incapac-
ity, this paragraph does not address seductive blandishments to have “just one more” drink. 
Section 75 (2)(d) repeats well established common law principles, and acknowledges plain 
good sense, that, if the complainant is unconscious as a result of her voluntary consumption 
of alcohol, the starting point is to presume that she is not consenting to intercourse. Beyond 
that, the Act is silent about the impact of excessive but voluntary alcohol consumption on the 
ability to give consent to intercourse, or indeed to consent generally . . . .

In cases which are said to arise after voluntary consumption of alcohol the question is not 
whether the alcohol made either or both less inhibited than they would have been if sober, 
nor whether either or both might afterwards have regretted what had happened, and indeed 
wished that it had not. If the complainant consents, her consent cannot be revoked. Moreover 
it is not a question whether either or both may have had very poor recollection of precisely 
what had happened. That may be relevant to the reliability of their evidence . . . .

We should however highlight R v Lang [1976] 62 CAR 50 which summarised the relevant prin-
ciple . . . . The court observed

“. . . there is no special rule applicable to drink and rape. If the issue be, as here, did the 
woman consent? the critical question is not how she came to take the drink, but whether 
she understood her situation and was capable of making up her mind. In Howard [1965] 
50 CAR 56 the Court of Criminal Appeal had to consider the case of a girl under 16. Lord 
Parker CJ . . . .said: . . . ‘in the case of a girl under 16 the prosecution . . . must prove either 
that she physically resisted, or, if she did not, that her understanding and knowledge was 
such that she was not in a position to decide whether to consent or resist’. In our view 
these words are of general application when ever there is present some factor, be it per-
manent or transient, suggesting the absence of such understanding or knowledge . . . .”

In the context of the statutory provision in section 74, it is noteworthy that Lang decided 
thirty years or so ago, directly focused on the “capacity” of the complainant to decide whether 

‘One of the objectives of the Sexual Off ences Act 2003, which came into force on 1 May 2004,
was to bring coherence and clarity to the meaning of consent. . . . We note the analysis in the
illuminating article, The Sexual Off ences Act 2003, Rape, Sexual Assault and the Problems
of Consent, (2004)CLR 328 by Professor Temkin and Professor Ashworth, that “it might be
thought that ‘freedom’ and ‘choice’ are ideas which raise philosophical issues of such com-
plexity as to be ill-suited to the needs of criminal justice – clearly those words do not refer to
total freedom or choice, so all the questions about how much liberty of action satisfi es the
‘defi nition’ remains at large”. Notwithstanding these philosophical diffi  culties, it is clear that
for the purposes of the 2003 Act “capacity” is integral to the concept of “choice”, and therefore
to “consent”.

The common characteristic of the particular situations covered by the evidential presump-
tions in section 75 is that they are concerned with situations in which the complainant is invol-
untarily at a disadvantage. Section 75 (2) (f) is plainly adequate to deal with the situation
when a drink is “spiked”, but unless productive of a state of near unconsciousness, or incapac-
ity, this paragraph does not address seductive blandishments to have “just one more” drink.
Section 75 (2)(d) repeats well established common law principles, and acknowledges plain
good sense, that, if the complainant is unconscious as a result of her voluntary consumption
of alcohol, the starting point is to presume that she is not consenting to intercourse. Beyond
that, the Act is silent about the impact of excessive but voluntary alcohol consumption on the
ability to give consent to intercourse, or indeed to consent generally . . . .

In cases which are said to arise after voluntary consumption of alcohol the question is not
whether the alcohol made either or both less inhibited than they would have been if sober,
nor whether either or both might afterwards have regretted what had happened, and indeed
wished that it had not. If the complainant consents, her consent cannot be revoked. Moreover
it is not a question whether either or both may have had very poor recollection of precisely
what had happened. That may be relevant to the reliability of their evidence . . . .

We should however highlight R v Lang [1976] 62 CAR 50 which summarised the relevant prin-
ciple . . . . The court observed

“. . . there is no special rule applicable to drink and rape. If the issue be, as here, did the
woman consent? the critical question is not how she came to take the drink, but whether
she understood her situation and was capable of making up her mind. In Howard [1965]
50 CAR 56 the Court of Criminal Appeal had to consider the case of a girl under 16. Lord
Parker CJ . . . .said: . . . ‘in the case of a girl under 16 the prosecution . . . must prove either
that she physically resisted, or, if she did not, that her understanding and knowledge was
such that she was not in a position to decide whether to consent or resist’. In our view
these words are of general application when ever there is present some factor, be it per-
manent or transient, suggesting the absence of such understanding or knowledge . . . .”

In the context of the statutory provision in section 74, it is noteworthy that Lang decided
thirty years or so ago, directly focused on the “capacity” of the complainant to decide whether



594

C
h

ap
te

r 
11

 S
ex

ua
l O

ff
en

ce
s

to consent to intercourse or not. These are the concepts with which the 2003 Act itself is 
concerned . . . .

In our judgment, the proper construction of section 74 of the 2003 Act, as applied to the 
problem now under discussion, leads to clear conclusions. If, through drink (or for any other 
reason) the complainant has temporarily lost her capacity to choose whether to have inter-
course on the relevant occasion, she is not consenting, and subject to questions about the 
defendant’s state of mind, if intercourse takes place, this would be rape. However, where the 
complainant has voluntarily consumed even substantial quantities of alcohol, but neverthe-
less remains capable of choosing whether or not to have intercourse, and in drink agrees to 
do so, this would not be rape. We should perhaps underline that, as a matter of practical real-
ity, capacity to consent may evaporate well before a complainant becomes unconscious. 
Whether this is so or not, however, is fact specifi c, or more accurately, depends on the actual 
state of mind of the individuals involved on the particular occasion.

Considerations like these underline the fact that it would be unrealistic to endeavour to cre-
ate some kind of grid system which would enable the answer to these questions to be related 
to some prescribed level of alcohol consumption. Experience shows that diff erent individuals 
have a greater or lesser capacity to cope with alcohol than others, and indeed the ability of a 
single individual to do so may vary from day to day. The practical reality is that there are some 
areas of human behaviour which are inapt for detailed legislative structures. In this context, 
provisions intended to protect women from sexual assaults might very well be confl ated into 
a system which would provide patronising interference with the right of autonomous adults to 
make personal decisions for themselves.

For these reasons, notwithstanding criticisms of the statutory provisions, in our view the 
2003 Act provides a clear defi nition of “consent” for the purposes of the law of rape, and by 
defi ning it with reference to “capacity to make that choice”, suffi  ciently addresses the issue of 
consent in the context of voluntary consumption of alcohol by the complainant. The problems 
do not arise from the legal principles. They lie with infi nite circumstances of human behaviour, 
usually taking place in private without independent evidence, and the consequent diffi  culties 
of proving this very serious off ence . . . .’ Conviction quashed.

NOTE

1. The Court of Appeal quashed the conviction for two main reasons. Firstly, Olugboja correctly 

identifi ed that a jury should not be left to determine consent without further direction. The 

trial judge had not given the jury any assistance with the meaning of ‘capacity’ to consent. 

Essentially confi rming Malone, the Bree direction concerns two alternatives: whether 1) V 

had capacity to consent notwithstanding drunken consciousness; and 2) whether V had 

consented notwithstanding drunkenness. Capacity to consent may evaporate before V 

lapses into unconsciousness but it was not possible to give a defi nition of capacity because 

individuals vary in their tolerance to alcohol and a rigid defi nition may infringe individual 

autonomy. The question of capacity to consent is therefore fact-specifi c in every case. The 

government’s proposed defi nition of capacity was not specifi cally referred to but since it 

resembles the Lang criteria of understanding and knowledge which was approved by the 

court, the judgment can be seen as tacit acceptance of the proposal.

2. Secondly, the judge’s summing up to the jury inadequately refl ected the changed basis of 

the prosecution (from one of unconsciousness and incapacity to one of lack of consent). 

to consent to intercourse or not. These are the concepts with which the 2003 Act itself is
concerned . . . .

In our judgment, the proper construction of section 74 of the 2003 Act, as applied to the
problem now under discussion, leads to clear conclusions. If, through drink (or for any other
reason) the complainant has temporarily lost her capacity to choose whether to have inter-
course on the relevant occasion, she is not consenting, and subject to questions about the
defendant’s state of mind, if intercourse takes place, this would be rape. However, where the
complainant has voluntarily consumed even substantial quantities of alcohol, but neverthe-
less remains capable of choosing whether or not to have intercourse, and in drink agrees to
do so, this would not be rape. We should perhaps underline that, as a matter of practical real-
ity, capacity to consent may evaporate well before a complainant becomes unconscious.
Whether this is so or not, however, is fact specifi c, or more accurately, depends on the actual
state of mind of the individuals involved on the particular occasion.

Considerations like these underline the fact that it would be unrealistic to endeavour to cre-
ate some kind of grid system which would enable the answer to these questions to be related
to some prescribed level of alcohol consumption. Experience shows that diff erent individuals
have a greater or lesser capacity to cope with alcohol than others, and indeed the ability of a
single individual to do so may vary from day to day. The practical reality is that there are some
areas of human behaviour which are inapt for detailed legislative structures. In this context,
provisions intended to protect women from sexual assaults might very well be confl ated into
a system which would provide patronising interference with the right of autonomous adults to
make personal decisions for themselves.

For these reasons, notwithstanding criticisms of the statutory provisions, in our view the
2003 Act provides a clear defi nition of “consent” for the purposes of the law of rape, and by
defi ning it with reference to “capacity to make that choice”, suffi  ciently addresses the issue of 
consent in the context of voluntary consumption of alcohol by the complainant. The problems
do not arise from the legal principles. They lie with infi nite circumstances of human behaviour,
usually taking place in private without independent evidence, and the consequent diffi  culties
of proving this very serious off ence . . . .’ Conviction quashed.
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The change had been necessary because it was clear from V’s evidence that she had some 

recollection of the events. The judge had not explained to the jury that when drunk one 

might behave in a way which, if sober, one would not and that, therefore, she might have 

consented or D’s belief in consent might have been reasonable.

3. The case demonstrates the diffi culties in determining i) capacity and ii) the boundary 

between consent and submission, although the latter was not referred to. Had the jury 

been properly directed, they ought to have still convicted. V was clearly extremely drunk 

and unwell. Her evidence was that she did not consent but did not know how to say ‘no’. 

If the reason for her inability to refuse was a lack of knowledge or understanding, then 

she lacked capacity. As Malone and Lang make clear, there is no need to express refusal. 

It might be questioned whether D’s belief in consent could have been reasonable in the 

circumstances. The court did not consider whether instead of the possibility of consent, 

there may have been a mere submission which, as Malone indicates, is not the same 

thing.

Section 75(2)(e): physical disability and inability to communicate
The implication is that mental capacity need not be lacking, simply the physical ability to com-

municate. It is not clear why there should be a s75 presumption for physical but not mental 

inability.

Section 75(2)(f): administration/cause to be taken a substance capable of 
causing stupefaction or overpowerment
This provision was aimed at drug assisted date-rape where a drug, the most common being 

Rohypnol and GHB (gamma hydroxyl butyrate acid), is surreptitiously given to the victim so as 

to stupefy or overpower in order to obtain sexual intercourse. The provision is not limited to 

specifi c substances however and could therefore include any drug or the secret administra-

tion of alcohol by spiking the victim’s soft drinks. A crucial distinction here is whether the 

administration is in order to obtain sexual intercourse by causing incapacity or to obtain con-

sent by altering mood and lowering resistance. The latter would seem to fall outside of s75. 

As we have just seen, the Act does not currently provide a defi nition of capacity. Therefore, if 

D knows that the victim will not consent to sex but intoxicates her by spiking her drinks until 

she does consent, the presumption of lack of consent will not apply but consent may still be 

regarded as absent under s74.

You should note that there is a reason for the inclusion of both administration and causing to 

be taken: administration refers to the surreptitious spiking of a drink whereas causing could 

occur where the victim takes the drug herself under duress or deception, for example, where 

V is deceived into thinking that the drug will cure her headache.

The administration/causing to be taken must be without consent. Diffi culties arise here in 

relation to cases where the victim is pressurised into drinking more alcohol than she wishes 

or where her alcoholic drink is spiked with stronger alcohol which she consumes herself. It is 

likely that such cases will fall outside of the presumption.

The substance must be capable of causing or enabling stupefaction or overpowering the 

victim. Stupefaction is not defi ned. Does it mean unconsciousness? If so, the provision will 

fail to render protection to those who are conscious but senseless and in a variety of degrees 

of inebriation. Not even Rohypnol renders the victim unconscious but instils confusion, dis-

inhibition and euphoria with later sedative and memory loss effects. The previous law was 
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clear: the issue was not how the victim came to take a drink, but whether she understood her 

situation and was capable of making up her mind (R v Lang (1976) 62 Cr App R 50).

The question must be asked whether the Act goes far enough to protect vulnerable victims. 

Why should it not be conclusively as opposed to evidentially presumed that consent was 

absent in a case of drug-assisted rape? (‘Fraud and consent: s76—circumstances giving rise 

to a conclusive presumption of lack of consent’, p 597) There appears to be no logic in the 

distinction. It has been observed that the evidential presumptions do not tell us what consent 

is, only what it is not. Rather confusingly, they treat as ‘evidential’ what ought to constitute 

the defi nition of rape (V. Tadros, ‘Rape without Consent’ OJLS [2006] 515).

D and V go for a drink on a fi rst date. D pours a triple vodka into V’s wine glass 

whilst she is in the bathroom. She drinks it on her return. D suggests they go back 

to his fl at to spend the night together. Feeling rather drunk, V refuses. D insists 

she drinks three more glasses of wine and V eventually agrees to accompany D 

although she is hardly aware of what is going on. In D’s fl at she lays down in a semi-

conscious condition. D has sexual intercourse with her. Does s75 apply?

The issue in this question is whether V had the capacity to consent given her intoxicated 

condition which was partly the result of self-intoxication and partly the result of D lacing 

her drink with vodka. There are three routes to proving lack of consent—s74, s75 and s76 

(‘Fraud and consent: s 76—circumstances giving rise to a conclusive presumption of lack 

of consent’, p 597).

Section 75 presumption of lack of consent: The prosecution must prove:

• Penile penetration

• The s75 circumstance/s

• That D was aware of the circumstances.

The two relevant provisions are:

1. Section 75(2)(d): that V is asleep or unconscious

V is semi-conscious at the time of sexual intercourse and therefore s75(2)(d) would appear not 

to be directly relevant although the facts raise the issue of V’s capacity to consent. The cases 

on capacity concern intoxicated consent: Malone, Dougal and Bree. Discussion is required of 

the problems of intoxicated consent with reference to the government’s proposals regarding 

capacity and whether there is a level of intoxication beyond which one lacks the capacity to 

consent which as Bree confi rms, is a matter of understanding and knowledge.

2. Section 75(2)(f): Administration or causing to be taken a substance capable of 

causing stupefaction or overpowerment

It would appear that she was both stupefi ed and that her will was eventually overpowered 

by the intoxicating vodka because she was hardly aware of what was being said and she later 

becomes semi-conscious. It is thought that causing a victim to drink more heavily will not 

fall within the provision. But where stronger alcohol or drugs have been administered the 

provision should apply.

If D cannot rebut the presumption of the absence of consent, the prosecution will have 

succeeded in proving this AR element beyond all reasonable doubt.

D and V go for a drink on a fi rst date. D pours a triple vodka into V’s wine glass 

whilst she is in the bathroom. She drinks it on her return. D suggests they go back 

to his fl at to spend the night together. Feeling rather drunk, V refuses. D insists 

she drinks three more glasses of wine and V eventually agrees to accompany D 

although she is hardly aware of what is going on. In D’s fl at she lays down in a semi-

conscious condition. D has sexual intercourse with her. Does s75 apply?

The issue in this question is whether V had the capacity to consent given her intoxicated 

condition which was partly the result of self-intoxication and partly the result of D lacing 

her drink with vodka. There are three routes to proving lack of consent—s74, s75 and s76 

(‘Fraud and consent: s 76—circumstances giving rise to a conclusive presumption of lack 

of consent’, p 597).

Section 75 presumption of lack of consent: The prosecution must prove:

• Penile penetration

• The s75 circumstance/s

• That D was aware of the circumstances.

The two relevant provisions are:

1. Section 75(2)(d): that V is asleep or unconscious

V is semi-conscious at the time of sexual intercourse and therefore s75(2)(d) would appear not 

to be directly relevant although the facts raise the issue of V’s capacity to consent. The cases 

on capacity concern intoxicated consent: Malone, Dougal and Bree. Discussion is required of 

the problems of intoxicated consent with reference to the government’s proposals regarding 

capacity and whether there is a level of intoxication beyond which one lacks the capacity to 

consent which as Bree confi rms, is a matter of understanding and knowledge.

2. Section 75(2)(f): Administration or causing to be taken a substance capable of 

causing stupefaction or overpowerment

It would appear that she was both stupefi ed and that her will was eventually overpowered 

by the intoxicating vodka because she was hardly aware of what was being said and she later 

becomes semi-conscious. It is thought that causing a victim to drink more heavily will not 

fall within the provision. But where stronger alcohol or drugs have been administered the 

provision should apply.

If D cannot rebut the presumption of the absence of consent, the prosecution will have 

succeeded in proving this AR element beyond all reasonable doubt.

example
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Section 74 Agreement by choice:

If D can produce evidence which casts doubt on the presumption of lack of consent under 

s75, the burden of proof is then transferred back to the prosecution to prove the absence 

of consent under s74.

Did V consent to sexual intercourse in the sense of agreeing by choice with the freedom 

and capacity to make that choice? The prosecution will need to prove this beyond all 

reasonable doubt. Even if she had the capacity, which is doubtful, did she merely submit 

rather than consent? Some jurors may be against V because of her initial drinking, willing-

ness to accompany D back to his fl at, etc.

The outcome here may well depend on societal attitudes to autonomy and consent and 

thus offer little improvement over the previous situation.

thinking point 11.3

D and V were former partners. V was a transsexual woman who had wanted a loving 

relationship with D but he was only ever interested in sex. In a chance encounter in a bar, 

V suggested to D that they get back together. D said that he would think about it.

D went to buy some drinks and slipped a drug into V’s sherry to make sure V would not 

resist his advances. Later in V’s fl at, V allowed D to have sexual intercourse but she fell 

asleep halfway through. The next morning she could not remember what had happened 

but realised that D must have had sex with her. Does s75 apply?

Fraud and consent: s76—circumstances giving rise to a conclusive 
presumption of lack of consent

76 Conclusive presumptions about consent

(1)  If in proceedings for an off ence to which this section applies it is proved that the defend-

ant did the relevant act and that any of the circumstances specifi ed in subsection (2) 

existed, it is to be conclusively presumed –

 (a) that the complainant did not consent to the relevant act, and

 (b)  that the defendant did not believe that the complainant consented to the relevant act.

(2) The circumstances are that –

 (a)  the defendant intentionally deceived the complainant as to the nature or purpose 

of the relevant act;

 (b)  the defendant intentionally induced the complainant to consent to the relevant act 

by impersonating a person known personally to the complainant.

Section 76(2)(a): fraud as to nature or purpose
We encountered the problem of fraudulently induced consent in relation to non-sexual 

offences against the person in Chapter 10 (‘Consent Induced by Fraud’ p 554). There, con-

sent provides a defence whereas in relation to sexual offences lack of consent is an integral 

Section 74 Agreement by choice:

If D can produce evidence which casts doubt on the presumption of lack of consent under 

s75, the burden of proof is then transferred back to the prosecution to prove the absence 

of consent under s74.

Did V consent to sexual intercourse in the sense of agreeing by choice with the freedom 

and capacity to make that choice? The prosecution will need to prove this beyond all 

reasonable doubt. Even if she had the capacity, which is doubtful, did she merely submit 

rather than consent? Some jurors may be against V because of her initial drinking, willing-

ness to accompany D back to his fl at, etc.

The outcome here may well depend on societal attitudes to autonomy and consent and 

thus offer little improvement over the previous situation.

thinking point 11.3

D and V were former partners. V was a transsexual woman who had wanted a loving 

relationship with D but he was only ever interested in sex. In a chance encounter in a bar,

V suggested to D that they get back together. D said that he would think about it.

D went to buy some drinks and slipped a drug into V’s sherry to make sure V would not 

resist his advances. Later in V’s fl at, V allowed D to have sexual intercourse but she fell 

asleep halfway through. The next morning she could not remember what had happened 

but realised that D must have had sex with her. Does s75 apply?

76 Conclusive presumptions about consent

(1)  If in proceedings for an off ence to which this section applies it is proved that the defend-

ant did the relevant act and that any of the circumstances specifi ed in subsection (2) 

existed, it is to be conclusively presumed –

(a) that the complainant did not consent to the relevant act, and

(b)  that the defendant did not believe that the complainant consented to the relevant act.

(2) The circumstances are that –

(a)  the defendant intentionally deceived the complainant as to the nature or purpose 

of the relevant act;

(b)  the defendant intentionally induced the complainant to consent to the relevant act 

by impersonating a person known personally to the complainant.
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 element of the AR. Consent is not a defence as such. In asserting consent, D is merely denying 

that the prosecution can prove its case.

Section 76 amends the common law position on fraudulently induced consent. We saw in 

Chapter 10 that under the common law only fraud/deception as to the nature of the act 

or the identity of the perpetrator would negate consent. These narrow restrictions were 

the result of Clarence (1888), the case of the husband who transmitted a sexual disease 

to his wife through consensual sexual intercourse, having concealed his state of health. 

Clarence was cleared of assault charges because his deception was as to neither nature 

nor identity. The Clarence categories were rejected by Dica [2004] QB 1257 as being too 

narrow and were extended in relation to assault offences to include HIV transmission. But 

they have been effectively retained in sexual offences through s76(2)(a) which confi nes 

relevant frauds to nature, identity and a new category of purpose. You will recall from 

Chapter 10 that the extension in relation to purpose was intended to cover the type of 

situation which arose in R v Tabassum [2000] Crim LR 686 where the breast examiner 

falsely professed to be collecting medical data. His deception as to his purpose negated 

consent and thus he was guilty of indecent assault. Purpose is however a vague concept 

and may well be thought to overlap with nature. There have only been two successful 

prosecutions for rape on the basis of consent obtained by fraud as to nature, which are 

very old:

R  ● v Flattery [1877] 2 QBD 410

D induced a woman to submit to intercourse by deceiving her that he was performing a 

surgical operation. He was convicted of rape since his deception had been as to the nature 

of the act.

R  ● v Williams [1923] 1 KB 340

A singing master was convicted of rape where he claimed that sexual intercourse would 

improve a female pupil’s breathing by creating an air passage. Again, this was held to be a 

deception as to the nature of the act.

It is unlikely that, in today’s climate of sexual awareness, the nature of the sexual act would 

be misunderstood by a person competent to consent. These provisions apply however across 

all sexual offences, not just rape, and may well have greater relevance elsewhere. It is conceiv-

able that there might be a deception, if not as to the nature of the act, then as to its purpose. 

The next case was viewed as a deception as to nature but if it had been possible to regard it 

as one of deception as to purpose, the appeal might have succeeded:

R  ● v Linekar [1995] 2 WLR 237 COURT OF APPEAL

Agreement to sexual intercourse by a prostitute was induced by a fraudulent promise of pay-

ment of £25. Linekar was originally convicted but it was held on appeal that consent had not 

been negated because the deception was as to neither nature nor identity. It is interesting to 

see how the court arrived at its conclusion and to bear in mind the question of whether the 

s76 fraud provisions might now make a difference to similar cases.

Morland J:

‘. . . an essential ingredient of the off ence of rape is the proof that the woman did not consent 
to the actual act of sexual intercourse with the particular man who penetrated her. If the Crown 
‘. . . an essential ingredient of the off ence of rape is the proof that the woman did not consent
to the actual act of sexual intercourse with the particular man who penetrated her. If the Crown
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prove that she did not consent to sexual intercourse, rape is proved. That ingredient is proved 
in the so-called ‘medical cases’. The victim did not agree in those cases to sexual intercourse. 
In R v Flattery (1877) 2 QBD 410 she agreed to a surgical procedure which she hoped would 
cure her fi ts. In R v Williams [1923] 1 KB 340 she agreed to a physical manipulation which 
would provide her with extra air supply to improve her singing.

In our judgment, it is the non-consent to sexual intercourse rather than the fraud of the doctor 
or choirmaster that makes the off ence rape . . . .

In 1888 was decided R v Clarence 22 QBD 23, [1886–90] All ER Rep 133. This was the well-
known case of the husband who knew that he was suff ering from gonorrhoea and his wife did 
not, and he quite deliberately had sexual intercourse with her with the result that the disease 
was communicated to her. He was convicted of an indictment charging him with infl icting 
grievous bodily harm under s20, and of an assault occasioning actual bodily harm under s47 
of the Off ences Against the Person Act 1861. The court of 13 judges, by a majority of nine to 
four, decided that Clarence was not guilty under either section.

The importance of Clarence, in our judgment, is that it exposes the fallacy of the submission 
that there can be rape by fraud or false pretences. Wills J says (22 QBD 23 at 27):

“That consent obtained by fraud is no consent at all is not true as a general proposition 
either in fact or in law. If a man meets a woman in the street and knowingly gives her bad 
money in order to procure her consent to intercourse with him, he obtains her consent 
by fraud, but it would be childish to say that she did not consent. In respect of a contract, 
fraud does not destroy the consent. It only makes it revocable.”

Stephen J says (22 QBD 23 at 43–44):

“. . . The only cases in which fraud indisputably vitiates consent in these matters are 
cases of fraud as to the nature of the act done . . .’[Various cases concerned with fraud 
and identity were referred to.]’. . . they justify the observation that the only sorts of 
fraud which so far destroy the eff ect of a woman’s consent as to convert a connection 
consent to in fact into a rape are frauds as to the nature of the act itself, or as to the iden-
tity of the person who does the act. There is abundant authority to show that such frauds 
as these vitiate consent both in the case of rape and in the case of indecent assault. I 
should myself prefer to say that consent in such cases does not exist at all, because the 
act consented to is not the act done.”

With that sentence, this court respectfully agrees.

Stephen J went on to say (22 QBD 23 at 44):

“. . . .The woman’s consent here was as full and conscious as consent could be. It was 
not obtained by any fraud either as to the nature of the act or as to the identity of the 
agent.”

Those two last sentences, in our judgment, apply clearly to the facts of this case.

Moving to more recent times, there is the highly persuasive authority of Papadimitropoulos v R 
(1957) 98 CLR 249, a decision of the High Court of Australia . . . .The headnote reads:

“Rape is carnal knowledge of a woman without her consent. Carnal knowledge is the 
physical act of penetration. It is the consent to such physical act of penetration which 
is in question upon an indictment for rape. Such a consent demands a perception as to 
what is about to take place, as to the identity of the man and the character of what he 
is doing. Once the consent is comprehending and actual, the inducing causes cannot 

prove that she did not consent to sexual intercourse, rape is proved. That ingredient is proved
in the so-called ‘medical cases’. The victim did not agree in those cases to sexual intercourse.
In R v Flattery (1877) 2 QBD 410 she agreed to a surgical procedure which she hoped would
cure her fi ts. In R v Williams [1923] 1 KB 340 she agreed to a physical manipulation which
would provide her with extra air supply to improve her singing.

In our judgment, it is the non-consent to sexual intercourse rather than the fraud of the doctor
or choirmaster that makes the off ence rape . . . .

In 1888 was decided R v Clarence 22 QBD 23, [1886–90] All ER Rep 133. This was the well-
known case of the husband who knew that he was suff ering from gonorrhoea and his wife did
not, and he quite deliberately had sexual intercourse with her with the result that the disease
was communicated to her. He was convicted of an indictment charging him with infl icting
grievous bodily harm under s20, and of an assault occasioning actual bodily harm under s47
of the Off ences Against the Person Act 1861. The court of 13 judges, by a majority of nine to
four, decided that Clarence was not guilty under either section.

The importance of Clarence, in our judgment, is that it exposes the fallacy of the submission
that there can be rape by fraud or false pretences. Wills J says (22 QBD 23 at 27):

“That consent obtained by fraud is no consent at all is not true as a general proposition
either in fact or in law. If a man meets a woman in the street and knowingly gives her bad
money in order to procure her consent to intercourse with him, he obtains her consent
by fraud, but it would be childish to say that she did not consent. In respect of a contract,
fraud does not destroy the consent. It only makes it revocable.”

Stephen J says (22 QBD 23 at 43–44):

“. . . The only cases in which fraud indisputably vitiates consent in these matters are
cases of fraud as to the nature of the act done . . .’[Various cases concerned with fraud
and identity were referred to.]’. . . they justify the observation that the only sorts of 
fraud which so far destroy the eff ect of a woman’s consent as to convert a connection
consent to in fact into a rape are frauds as to the nature of the act itself, or as to the iden-
tity of the person who does the act. There is abundant authority to show that such frauds
as these vitiate consent both in the case of rape and in the case of indecent assault. I
should myself prefer to say that consent in such cases does not exist at all, because the
act consented to is not the act done.”

With that sentence, this court respectfully agrees.

Stephen J went on to say (22 QBD 23 at 44):

“. . . .The woman’s consent here was as full and conscious as consent could be. It was
not obtained by any fraud either as to the nature of the act or as to the identity of the
agent.”

Those two last sentences, in our judgment, apply clearly to the facts of this case.

Moving to more recent times, there is the highly persuasive authority of Papadimitropoulos v R
(1957) 98 CLR 249, a decision of the High Court of Australia . . . .The headnote reads:

“Rape is carnal knowledge of a woman without her consent. Carnal knowledge is the
physical act of penetration. It is the consent to such physical act of penetration which
is in question upon an indictment for rape. Such a consent demands a perception as to
what is about to take place, as to the identity of the man and the character of what he
is doing. Once the consent is comprehending and actual, the inducing causes cannot
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destroy its reality and leave the man guilty of rape. Where a woman consented to sexual 
intercourse under the belief, fraudulently induced by the man, that she was married to 
him, Held, that the man was not guilty of rape.”

The facts of that case were that the complainant believed that she had gone through a mar-
riage with the appellant.

In its judgment the court said (at 260–261):

“It must be noted that in considering whether an apparent consent is unreal it is the mis-
take or misapprehension that makes it so. It is not the fraud producing the mistake which 
is material so much as the mistake itself . . . The identity of the man and the character 
of the physical act that is done or proposed seem now clearly to be regarded as forming 
part of the nature and character of the act to which the woman’s consent is directed. That 
accords with the principles governing mistake vitiating apparent manifestations of will 
in other chapters of the law . . . .To say that in the present case the facts which the jury 
must be taken to have found amount to wicked and heartless conduct on the part of the 
applicant is not enough to establish that he committed rape. To say that in having inter-
course with him she supposed that she was concerned in a perfectly moral act is not to 
say that the intercourse was without her consent.”

Respectfully applying those dicta to the facts of the present case, the prostitute here con-
sented to sexual intercourse with the appellant. The reality of that consent is not destroyed by 
being induced by the appellant’s false pretence that his intention was to pay the agreed price 
of £25 for her services. Therefore, he was not guilty of rape.

If anything, the appellant was guilty of an off ence under s3 of the 1956 Act [procurement of 
sexual intercourse by false pretences] which was not an alternative that was put to this jury.’

NOTE

1. The court in Linekar was infl uenced by the contractual arguments regarding fraud and 

revocation put forward by Wills J in Clarence. Do you agree that the question of whether 

or not a person had been raped should be determined by notions of contract?

2. Do you think that the victim in Papadimitropoulos v R (1957) 98 CLR 249, mentioned in 

the above extract, would have consented to sexual intercourse had she known the truth 

behind D’s deception?

It is interesting to note that the decision in Papadimitropoulos v R has now been overturned 

in Australia by the New South Wales Crimes Act 1900 s61R(2)(a)(ii). The fraud would now 

constitute rape. However, the case confi rmed that under English law fraud as to nature meant 

fraud as to the sexual nature of the act. Fraud as to other aspects of the nature of the act 

were irrelevant.

Intentional deception as to the s76(2)(a) nature/purpose categories of fraud raising conclusive 

presumptions of lack of consent might be thought to be vague and a matter of subjective 

opinion. Whose purpose? Should Linekar be convicted today on the basis of a deception as to 

his purpose (not paying for sexual intercourse)? The nature of commercial sex might be con-

siderably different from other types of sex from a victim’s point of view. The Court of Appeal 

recently confi rmed in Jheeta [2007] EWCA Crim 1699 that s76 should be narrowly defi ned 

destroy its reality and leave the man guilty of rape. Where a woman consented to sexual
intercourse under the belief, fraudulently induced by the man, that she was married to
him, Held, that the man was not guilty of rape.”

The facts of that case were that the complainant believed that she had gone through a mar-
riage with the appellant.

In its judgment the court said (at 260–261):

“It must be noted that in considering whether an apparent consent is unreal it is the mis-
take or misapprehension that makes it so. It is not the fraud producing the mistake which
is material so much as the mistake itself . . . The identity of the man and the character
of the physical act that is done or proposed seem now clearly to be regarded as forming
part of the nature and character of the act to which the woman’s consent is directed. That
accords with the principles governing mistake vitiating apparent manifestations of will
in other chapters of the law . . . .To say that in the present case the facts which the jury
must be taken to have found amount to wicked and heartless conduct on the part of the
applicant is not enough to establish that he committed rape. To say that in having inter-
course with him she supposed that she was concerned in a perfectly moral act is not to
say that the intercourse was without her consent.”

Respectfully applying those dicta to the facts of the present case, the prostitute here con-
sented to sexual intercourse with the appellant. The reality of that consent is not destroyed by
being induced by the appellant’s false pretence that his intention was to pay the agreed price
of £25 for her services. Therefore, he was not guilty of rape.

If anything, the appellant was guilty of an off ence under s3 of the 1956 Act [procurement of 
sexual intercourse by false pretences] which was not an alternative that was put to this jury.’
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so as to exclude cases like Linekar. In Jheeta, D had perpetuated an unusual and unpleasant 

fraud on his girlfriend over two or three years to prevent her from ending their relationship. 

He had sent her many threatening email and text messages, some anonymously and others 

as a police offi cer. She unwillingly continued their relationship and some occasions of sex 

were non-consensual. On appeal against conviction for rape, the court held that s76(2)(a) did 

not apply because V had not been deceived as to either the nature and purpose of the sexual 

act. Neither had she been deceived as to D’s identity under s76(2)(b). Section 76 deception 

as to purpose might apply to cases such as Tabassum or Green [2002] EWCA Crim 1501 

where bogus medical examinations for impotence were conducted by a qualifi ed doctor on 

young men who were wired up whilst they masturbated. It can be understood therefore that 

although the Act professes to have a subjective approach to consent, very little may have 

changed in terms of consent and fraud.

thinking point 11.4

Do you think there should be a conclusive presumption against consent under s76(2)(a) if 

the following fraudulent statements are made?

1. These words, spoken by a man to his partner:

‘I love you.’• 

‘I am not married.’• 

‘If you have sex with me I promise to buy you a fur coat.’• 

‘I am a famous TV producer and can get you a role in my next programme.’• 

2. These words, spoken by a man to a prostitute: ‘I will pay you £100 for sex.’

3. To a woman with low IQ who allows full sexual intercourse after being told: ‘This is the 

medical treatment for your problem.’

4. A man arranges for a friend to secretly watch him having sex with a woman from 

whom the arrangement has been concealed.

5. A victim has sexual intercourse with a man under the mistaken impression that he is 

wealthy when he is not and he, knowing of the mistake, does not correct it.

6. A man has sexual intercourse with a woman, concealing from her the fact that he is 

infected with HIV, Chlamydia or genital herpes (sexual diseases).

The problem with a wide interpretation of nature or purpose is that it might include any 

or all deceptions, even minor ones. To criminalise all deceptions during sexual encounters 

would be clearly wrong and rather futile for morality cannot be taught by the criminal law 

alone. Deceptions always have and presumably always will be part of the ‘seduction proc-

ess’. Those deceptions occupying the doubtful ground between immorality and crime might 

be unacceptable but not necessarily criminal. However, sexual morality has evolved since 

Clarence and it might be said that the Act was a missed opportunity for re-evaluating the law 

on mistaken consent more widely, particularly where the deception is particularly serious to 

the victim. A related but unresolved issue in this respect is that of HIV transmission during 

consensual sex. Read the next section and see if you agree.

Should reckless sexual disease transmission be rape?
Should deception or concealment of signifi cant health risk such as AIDS or HIV recklessly 

infl icted during consensual sexual penetration constitute rape as well as s20? At the moment 

there is an anomaly between rape and other offences in respect of the defence of consent. 

thinking point 11.4

Do you think there should be a conclusive presumption against consent under s76(2)(a) if 

the following fraudulent statements are made?

1. These words, spoken by a man to his partner:

‘I love you.’•

‘I am not married.’•

‘If you have sex with me I promise to buy you a fur coat.’•

‘I am a famous TV producer and can get you a role in my next programme.’•

2. These words, spoken by a man to a prostitute: ‘I will pay you £100 for sex.’

3. To a woman with low IQ who allows full sexual intercourse after being told: ‘This is the 

medical treatment for your problem.’

4. A man arranges for a friend to secretly watch him having sex with a woman from 

whom the arrangement has been concealed.

5. A victim has sexual intercourse with a man under the mistaken impression that he is 

wealthy when he is not and he, knowing of the mistake, does not correct it.

6. A man has sexual intercourse with a woman, concealing from her the fact that he is 

infected with HIV, Chlamydia or genital herpes (sexual diseases).
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You will recall that in Dica [2004] EWCA Crim 1103 (biological reckless GBH) the court held 

that the deception negated consent to disease transmission because D’s state of health had 

been concealed from the victim. However, Judge LJ specifi cally stated (obiter) that the vic-

tim’s consent to sexual intercourse was not negated by the deception. Therefore, she had not 

been raped (Judge LJ, at para 37). The victim had consented to what had been done, ie sexual 

intercourse, which was not undermined by the deception. Indeed, the Court of Appeal in R v 

B [2006] EWCA Crim 2945 confi rmed that D’s HIV status should not affect the issue of con-

sent in an allegation of rape. However, given the Divisional Court’s decision in Assange [2011] 

EWHC 2849 that consent given on condition that D use a condom could be undermined 

where D did not use a condom, it follows that consent might equally be undermined where it 

was conditional on D being HIV negative when he was, in fact, HIV positive.   

However, there are arguments in favour of the rape proposition. One could argue that con-

sent to sexual intercourse is negated because in the absence of informed consent there is 

no agreement by choice. Agreement rests upon freedom or capacity to make a choice as to 

whether or not to engage in sexual activity. One cannot be free or have the necessary capac-

ity unless one is fully informed of all material facts. Should an HIV positive man who callously 

infects an unsuspecting partner with sexual disease through consensual sexual intercourse 

commit rape on the grounds of a denial of autonomy? Surely, in espousing autonomy, the law 

should aspire to refl ect values of mutual respect, dignity and equality in sexual relations?

Should fraud as to nature include signifi cant health risk? See the following extract from the 

Canadian case of R v Cuerrier [1998] 127 CCC (3d) 1 which was of persuasive value to the 

court in Dica in convicting the defendant under s20 OAPA 1861. Here, the court held in a 

case of HIV transmission and aggravated assault that deception as to health went to the very 

nature of the act and vitiated consent. (The offence of rape had been consolidated into a lad-

der of assault offences and had no separate existence.)

McLachlin J, at para 72:

‘Consent to unprotected sexual intercourse is consent to sexual congress with a certain per-
son and to the transmission of bodily fl uids from that person. Where the person represents 
that he or she is disease-free, and consent is given on that basis, deception on that matter 
goes to the very act of assault. The complainant does not consent to the transmission of dis-
eased fl uid into his or her body. This deception in a very real sense goes to the nature of the 
sexual act, changing it from an act that has certain natural consequences (whether pleasure, 
pain or pregnancy), to a potential sentence of disease or death.’

But looking at the issue more fundamentally, the real question concerns what we understand 

consent to mean. See the following extract by J. Herring, ‘Mistaken Sex’ [2005] Crim LR, at 

511–518 in which the author examines the ‘caveat emptor’ (or ‘buyer beware’) traditional 

common law approach to mistaken consent to sexual relations:

‘If, therefore, we are to regard the right to sexual autonomy or integrity seriously then we need 
to be strict about what is meant by consent. We should require “genuine, morally signifi cant 
consent” not spurious or morally trivial consent . . . .If we are to move to a position which starts 
with a norm of people engaging in mutual sexual relationships based on trust and respect for 
each other; if we are to regard the question of consent not as a “yes or no” issue but one that 
gives due respect to the parties’ understandings of what the act means; and if we are to under-
stand consent in a rich sense, then we will develop a diff erent approach to understanding “mis-
taken consent” in the sexual context. We could formulate a legal rule that would look something 
like this:

‘Consent to unprotected sexual intercourse is consent to sexual congress with a certain per-
son and to the transmission of bodily fl uids from that person. Where the person represents
that he or she is disease-free, and consent is given on that basis, deception on that matter
goes to the very act of assault. The complainant does not consent to the transmission of dis-
eased fl uid into his or her body. This deception in a very real sense goes to the nature of the
sexual act, changing it from an act that has certain natural consequences (whether pleasure,
pain or pregnancy), to a potential sentence of disease or death.’

‘If, therefore, we are to regard the right to sexual autonomy or integrity seriously then we need
to be strict about what is meant by consent. We should require “genuine, morally signifi cant
consent” not spurious or morally trivial consent . . . .If we are to move to a position which starts
with a norm of people engaging in mutual sexual relationships based on trust and respect for
each other; if we are to regard the question of consent not as a “yes or no” issue but one that
gives due respect to the parties’ understandings of what the act means; and if we are to under-
stand consent in a rich sense, then we will develop a diff erent approach to understanding “mis-
taken consent” in the sexual context. We could formulate a legal rule that would look something
like this:
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If at the time of the sexual activity a person:

(i) is mistaken as to a fact; and

(ii)  had s/he known the truth about that fact would not have consented to it then s/he did not 
consent to the sexual activity. If the defendant knows (or ought to know) that s/he did not 
consent (in the sense just described) then s/he is guilty of an off ence . . . .

The proposal has no diffi  culty in supporting the conviction of a defendant like Tabassum . . . . 
More controversially, it would support the conviction of people who do not disclose the fact 
that they are carrying a sexually-transmitted disease, where had they informed their partners 
of the truth they would not have consented.’

The author concludes that it should be rape. We might surmise therefore that in order to 

give meaning to sexual autonomy which is the underlying principle of the SOA 2003, a more 

thorough evaluation of consent is required. What might have been a permissible fraud in 

the nineteenth century should not be so regarded today where it represents a denial of 

autonomy and thus consent. 

Section 76(2)(b): fraud as to identity

This provision confi nes the conclusive presumption regarding lack of consent to intentional 

impersonation of persons known personally to the complainant. But what ‘knowing’ means 

or how long you have to know someone before they become ‘known’ is an open question. 

Would you know someone if you had never met them but had only ever communicated by 

correspondence or email?

V contacts a former boyfriend, X, through an internet website. She has not seen him for 

many years. They agree to meet. D, an acquaintance of X, turns up in place of X, imper-

sonating him. V does not realise because she has not seen D for 10 years and assumes that 

he has changed through age. She agrees to have sex with D.

X was personally known to V at some point and so s76(2)(b) should apply. It could be dif-

ferent if D was impersonating someone V had never actually met before.

Section 76(2)(b) was intended to deal with the situation that arose in the case of R v Elbekkay 

[1995] Crim LR 163 where a man impersonating the victim’s boyfriend climbed into her bed 

and had sexual intercourse with her.

thinking point 11.5

D introduces himself to V as HRH Prince Ralph, a distant cousin to the monarch. V agrees 

to have sex with him. He later pretends to be the brother of a famous footballer who 

plays for an English Premiership team. V2 agrees to have sex with him. Has D committed 

rape?

Deception as to attributes, for example, professional qualifi cations or authority, is not 

included. Therefore, the narrow interpretation of identity espoused in Richardson [1998] is 

V contacts a former boyfriend, X, through an internet website. She has not seen him for 

many years. They agree to meet. D, an acquaintance of X, turns up in place of X, imper-

sonating him. V does not realise because she has not seen D for 10 years and assumes that 

he has changed through age. She agrees to have sex with D.

X was personally known to V at some point and so s76(2)(b) should apply. It could be dif-

ferent if D was impersonating someone V had never actually met before.

example

If at the time of the sexual activity a person:

(i) is mistaken as to a fact; and

(ii)  had s/he known the truth about that fact would not have consented to it then s/he did not
consent to the sexual activity. If the defendant knows (or ought to know) that s/he did not
consent (in the sense just described) then s/he is guilty of an off ence . . . .

The proposal has no diffi  culty in supporting the conviction of a defendant like Tabassum . . . .
More controversially, it would support the conviction of people who do not disclose the fact
that they are carrying a sexually-transmitted disease, where had they informed their partners
of the truth they would not have consented.’

thinking point 11.5

D introduces himself to V as HRH Prince Ralph, a distant cousin to the monarch. V agrees

to have sex with him. He later pretends to be the brother of a famous footballer who 

plays for an English Premiership team. V2 agrees to have sex with him. Has D committed 

rape?
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maintained (Chapter 10, ‘Fraud as to nature and identity’, p 555: the dentist who continued 

to practise whilst disqualifi ed. The Court of Appeal held that her patients had not been 

assaulted because there had been no deception as to identity and deception as to quality 

was irrelevant.) The Law Commission in its report, ‘Consent in Sex Offences’ (2000), had rec-

ommended that ‘identity’ should include possession of a professional qualifi cation or other 

authority to do the act in question, but this has not been followed.

The distinction between s75 and s76
The advantage of the s75 list is that in the specifi ed circumstances the question of consent 

is no longer a matter for the jury but a question of law. It is right and necessary that consent 

should be legally defi ned. Juries will now have no discretion to acquit if D fails to rebut the 

presumption of lack of consent provided the prosecution continue to prove the case to the 

required standard.

However, this short list really does no more than state the obvious regarding the specifi ed 

situations. It is obvious, in the absence of evidence to the contrary, that an unconscious 

or sleeping woman, for example, would not ordinarily consent to sexual intercourse. Most 

juries would also readily comprehend a lack of consent in the face of violent threats. It might 

be thought that these categories were the least problematic under the previous law and 

that they will contribute little to public understanding of consent. Originally, they were only 

intended by the SOR team to be a starting point, not an exhaustive list and were wider but 

were cut down during the parliamentary process. Unfortunately, there is no provision for 

extending the list by future case law. Amendment requires parliamentary reform, as with the 

example of capacity.

It is doubtful whether the conclusive presumptions in s76 represent either the worst cases 

of deception or non-consent. Why should being raped while asleep give rise to only a rebut-

table presumption against consent whilst being raped under a deception a conclusive pre-

sumption? Is it more serious to be raped under a deception than whilst asleep? Why does 

violent rape only give rise to a rebuttable presumption against consent and not a conclu-

sive one? Is it worse that consent is obtained by deception rather than by violence? There 

appears to be little logic in the underlying rationale for the distinction between s75 and 

s76. Where the facts fall outside of s75 or s76, the general consent provisions of s74 can be 

relied upon.

Rape (AR):

penile penetration• 

of the vagina, anus or mouth• 

without consent.• 

consent is defi ned by:• 

s74 as agreement by choice• 

s75 lists circumstances giving rise to a rebuttable presumption of lack of consent• 

s76 applies to consent obtained by fraud.• 

Sections 74, 75 and 76 are alternative routes to proving lack of consent by the 

prosecution.

Rape (AR):

penile penetration•

of the vagina, anus or mouth•

without consent.•

consent is defi ned by:•

s74 as agreement by choice• 

s75 lists circumstances giving rise to a rebuttable presumption of lack of consent• 

s76 applies to consent obtained by fraud.• 

Sections 74, 75 and 76 are alternative routes to proving lack of consent by the 

prosecution.

section
summary
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11.2.4  Mens Rea

[NB: The mens rea provisions on reasonable belief in consent for rape are identical to the MR 

provisions on reasonable belief in consent for assault by penetration, sexual assault and caus-

ing sexual activity without consent.]

Section 1(2):

• Penetration must be intentional.

• A does not reasonably believe B consents.

•  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

Intentional penetration

Very little needs to be said about this as unintentional penetration is extremely unlikely. 

Penetration might be unintentional where there was mistaken penetration of an orifi ce in 

respect of which there was no consent. For instance, there might have been an intention to 

penetrate the vagina but not the anus.

Unreasonable belief in consent

If D knows that the victim does not consent, or does not care one way or another, or fails to 

ask in circumstances where it would be reasonable to do so, or believes that she is consenting 

because no-one could ever refuse him, then his belief in consent will not be reasonable and 

he will be guilty of rape.

Mistaken belief in consent

S1(2) encompasses not only the MR in rape but also the defence of mistaken belief in con-

sent. D may assert that he mistakenly believed the victim to be consenting to penetration. 

The law in this area has undergone fundamental change. Before the SOA 2003 the defence 

of mistaken belief in consent was defi ned by the following House of Lords case. It has now 

been overturned by s1(2). We fi rst examined this case in the context of the defence of mistake 

(Chapter 9, ‘Mistakes of fact’, p 508).

DPP  ● v Morgan [1975] 2 ALL ER 347 HOUSE OF LORDS

Morgan invited three friends to have sexual intercourse with his wife informing them that she 

was likely to struggle to increase her sexual arousal. She was dragged by her husband from 

the bedroom which she shared with her small son. She shouted to her children to get the 

police. The three others covered her face and pinched her nose so that she could not breathe. 

They grasped her by the wrists and feet and dragged her to an adjacent room. She was held 

down whilst all three men and her husband had sexual intercourse with her. She repeatedly 

called out to her husband to tell the men to stop. At the trial all three men maintained that 

they believed she consented. The judge directed the jury that unless their belief was based 

on reasonable grounds there was no defence to rape. This refl ected established law. They 

were convicted of rape whilst Morgan was convicted of aiding and abetting rape. The case 
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was appealed to the House of Lords which reversed the objective nature of the defence yet 

upheld the convictions.

It established that there can be no conviction for rape where a man honestly believes in con-

sent and that belief does not have to be reasonable.

Lord Cross:

‘. . . If the words defi ning an off ence provide either expressly or impliedly that a man is not to 
be guilty of it if he believes something to be true, then he cannot be found guilty if the jury think 
that he may have believed it to be true, however inadequate were his reasons for doing so.

. . . To have intercourse with a woman who is not your wife is, even today, not generally consid-
ered to be a course of conduct which the law ought positively to encourage and it can be argued 
with force that it is only fair to the woman and not in the least unfair to the man that he should 
be under a duty to take reasonable care to ascertain that she is consenting to the intercourse 
and be at the risk of a prosecution if he fails to take such care. So if the Sexual Off ences Act 
1956 had made it an off ence to have intercourse with a woman who was not consenting to it, 
so that the defendant could only escape liability by the application of the ‘Tolson’ principle, I 
would not have thought the law unjust.

But, as I have said, s1 of the 1956 Act does not say that a man who has sexual inter-
course with a woman who does not consent to it commits an offence; it says that a man 
who rapes a woman commits an offence. Rape is not a word in the use of which lawyers 
have monopoly and the question to be answered in this case, as I see it, is whether accord-
ing to the ordinary use of the English language a man can be said to have committed rape if 
he believed that the woman was consenting to the intercourse and would not have done or 
attempted to have done it but for his belief, whatever his grounds for so believing. I do not 
think that he can.’

Lord Hailsham stated that mistake is not a defence but a matter of MR:

‘Once one has accepted, what seems to me abundantly clear, that the prohibited act in rape is 
non-consensual sexual intercourse, and that the guilty state of mind is an intention to com-
mit it, it seems to me to follow as a matter of inexorable logic that there is no room either for a 
‘defence’ of honest belief or mistake, or of a defence of honest and reasonable belief and mis-
take. Either the prosecution proves that the accused had the requisite intent, or it does not. In 
the former case it succeeds, and in the latter it fails.’

NOTE

1. This judgment controversially established a subjective approach to the defence of honest 

belief. Provided the belief was honest, it need not be reasonable. In holding that such a 

belief negated MR, Lord Hailsham ignored the fact that MR in rape is not directly related 

to a result (such as criminal damage) but as to a circumstance, the state of mind of the 

victim, which could be easily ascertained by merely asking whether or not the victim 

consented.

2. The proviso under s2(1) Criminal Appeal Act 1968 was applied to the conviction on the 

grounds that there had been no miscarriage of justice by the original guilty verdict since 

no jury would have failed to convict even on the right direction.

‘. . . If the words defi ning an off ence provide either expressly or impliedly that a man is not to
be guilty of it if he believes something to be true, then he cannot be found guilty if the jury think
that he may have believed it to be true, however inadequate were his reasons for doing so.

. . . To have intercourse with a woman who is not your wife is, even today, not generally consid-
ered to be a course of conduct which the law ought positively to encourage and it can be argued
with force that it is only fair to the woman and not in the least unfair to the man that he should
be under a duty to take reasonable care to ascertain that she is consenting to the intercourse
and be at the risk of a prosecution if he fails to take such care. So if the Sexual Off ences Act
1956 had made it an off ence to have intercourse with a woman who was not consenting to it,
so that the defendant could only escape liability by the application of the ‘Tolson’ principle, I
would not have thought the law unjust.

But, as I have said, s1 of the 1956 Act does not say that a man who has sexual inter-
course with a woman who does not consent to it commits an offence; it says that a man
who rapes a woman commits an offence. Rape is not a word in the use of which lawyers
have monopoly and the question to be answered in this case, as I see it, is whether accord-
ing to the ordinary use of the English language a man can be said to have committed rape if 
he believed that the woman was consenting to the intercourse and would not have done or
attempted to have done it but for his belief, whatever his grounds for so believing. I do not
think that he can.’

‘Once one has accepted, what seems to me abundantly clear, that the prohibited act in rape is
non-consensual sexual intercourse, and that the guilty state of mind is an intention to com-
mit it, it seems to me to follow as a matter of inexorable logic that there is no room either for a
‘defence’ of honest belief or mistake, or of a defence of honest and reasonable belief and mis-
take. Either the prosecution proves that the accused had the requisite intent, or it does not. In
the former case it succeeds, and in the latter it fails.’
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This appalling case demonstrated the importance of consent to both the AR and MR of 

rape. The effect was to overrule the previous common law requirement that a defence 

of mistaken belief in consent for the purposes of rape should be based on reasonable 

grounds (the ‘Tolson’ principle referred to in the speech of Lord Cross). None of the 

judgments, with the exception of Lord Glaisdale’s, referred to the social context of 

rape.

A subjective approach to MR is generally considered to be a good thing. It judges a 

defendant on the facts as he believed them to be not on the facts as he ought to have 

believed them to be. But in rape, we are not talking about facts which are hard to estab-

lish. If D is in any doubt about whether or not his partner consents to sexual intercourse, it 

would be reasonable to expect him to ask. By allowing an unreasonable belief in consent, 

the House of Lords disregarded the context and seriousness of rape. It was far too lenient 

a defence.

There was wide-scale disapproval of this case which was hailed as a ‘Rapists’ Charter’. The 

government’s response was to set up the Heilbron Committee to investigate the legal prob-

lems of rape. The result was the Sexual Offences (Amendment) Act 1976 which stated for the 

fi rst time that rape was non-consensual sexual intercourse, thus abolishing any requirement 

of force or resistance. MR could be both reckless and intentional. But the Morgan principle of 

honest but unreasonable belief in consent remained.

Mens rea under the SOA 2003

The SOA 2003 has now reversed the effect of Morgan in relation to sexual offences by requir-

ing any belief regarding consent to be both honest and reasonable. The Court of Appeal has 

confi rmed that such belief must be reasonable according to the standards of the reasonable 

man: R v M [2011] EWCA Crim 1291. This is fairer to victims and not unfair to defendants 

because it is not a wholly objective test. The belief must still be reasonable in all the circum-

stances—a semi-objective test.

‘All the circumstances’ would include the mental capacity of D. Thus, a defendant who lacked 

the ability to appreciate an obvious lack of consent could have this fact taken into account. 

However, it remains to be seen how it will affect the conduct or outcome of trials. The gov-

ernment stated that it was for the jury to decide which circumstances were relevant. It might 

be D’s attributes such as youth or capacity, or other matters entirely. However, will the refer-

ence to circumstances dilute the requirement of reasonableness? The government stated that 

the level of responsibility exercised by both partners could be relevant. It was up to the judge 

and jury in each particular case. Read the following extract by Tempkin and Ashworth from 

the Criminal Law Review article cited above, at 341:

‘In Protecting the Public the Government expressed its concern that the Morgan test “leads 
many victims who feel that the system will not give them justice, not to report incidents or 
press for them to be brought to trial.” Accordingly, it decided to alter the test “to include one of 
reasonableness under the law”. But the present formulation is unlikely to provide the incen-
tive to report or pursue the case that the Government is seeking. The broad reference to “all 
the circumstances” is an invitation to the jury to scrutinise the complainant’s behaviour to 
determine whether there was anything about it which could have induced a reasonable belief 
in consent. In this respect the Act contains no real challenge to society’s norms and stere-
otypes about either the relationship between men and women or other sexual situations, and 

‘In Protecting the Public the Government expressed its concern that the Morgan test “leads
many victims who feel that the system will not give them justice, not to report incidents or
press for them to be brought to trial.” Accordingly, it decided to alter the test “to include one of 
reasonableness under the law”. But the present formulation is unlikely to provide the incen-
tive to report or pursue the case that the Government is seeking. The broad reference to “all
the circumstances” is an invitation to the jury to scrutinise the complainant’s behaviour to
determine whether there was anything about it which could have induced a reasonable belief 
in consent. In this respect the Act contains no real challenge to society’s norms and stere-
otypes about either the relationship between men and women or other sexual situations, and
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leaves open the possibility that those stereotypes will determine assessments of reasona-
bleness . . . . Further, it is true that s.1(2) requires consideration of “any steps A has taken to 
ascertain whether B consents,” however, if A enquires about consent, B says no, but A con-
cludes that B’s “no” is tantamount “yes,” is his culturally engendered belief to be regarded as 
reasonable or not? In deciding what it is “relevant” to consider, what is to prevent the infl uence 
of stereotypes about B’s dress, B’s frequenting of a particular place, an invitation to have a 
drink, and so forth?’

There is therefore a risk that the issue of whether the victim did consent will be obscured 

by prejudicial views of the circumstances. You should note that the Morgan requirement of 

honest (but unreasonable) belief remains for all other defences of mistaken belief, such as 

self-defence, as we saw in Chapter 9.

D and V work together and stay late in the offi ce one night to prepare for an important 

deadline. D offers V a lift home. She accepts and invites him in for a glass of wine. D asks 

if he can stay the night. V agrees but says that she does not have casual sex. On that basis, 

she allows him to embrace her. Whilst doing so, D goes too far and has non-consensual 

sexual intercourse with V. Does D have the MR for rape?

Here, D will assert a defence of mistaken belief in consent. In s1(2) the issue of whether or 

not V consented and whether D reasonably believed her to have consented must be deter-

mined not simply by whether V did consent but also by reference to all the circumstances 

and steps taken by D to ascertain consent. We can see how this might cloud the real issues 

of consent (AR) and D’s reasonable belief in consent (MR). Therefore, V’s dress, conduct 

and background may well be allowed to obscure these matters. Any attributes of D such as 

mental capacity will be relevant. Section 1(2) also states that the jury must have regard to the 

steps taken by D to ascertain consent. D does not seem to have taken any steps in that direc-

tion. He is not required by the Act to do so, but failure in these circumstances may also be 

considered unreasonable. There is a possibility that the circumstances here will overshadow 

this requirement.

thinking point 11.6

D is charged with rape in each of the scenarios below. At each trial D asserts that he 

reasonably believed V had consented to sexual intercourse. Will the defence succeed?

[In each case, the test is whether a reasonable person would believe that V is consenting. 

The jury’s decision as to whether D’s belief was reasonable must be based on the 

circumstances and any steps taken by D to ascertain consent.]

1. D, a stranger, follows V after she gets off a bus late one night. She turns into an unlit 

alleyway where D pulls her into the bushes after putting his hand over her mouth. He 

then has sexual intercourse with her.

2. D is a former boyfriend of V. He has a very low IQ. She invites him to her fl at one day 

to discuss their relationship. She makes him a meal and becomes fl irtatious. When they 

later sit on the settee together D climbs on top of V. She protests but D still manages 

to have sexual intercourse with her.

leaves open the possibility that those stereotypes will determine assessments of reasona-
bleness . . . . Further, it is true that s.1(2) requires consideration of “any steps A has taken to
ascertain whether B consents,” however, if A enquires about consent, B says no, but A con-
cludes that B’s “no” is tantamount “yes,” is his culturally engendered belief to be regarded as
reasonable or not? In deciding what it is “relevant” to consider, what is to prevent the infl uence
of stereotypes about B’s dress, B’s frequenting of a particular place, an invitation to have a
drink, and so forth?’

D and V work together and stay late in the offi ce one night to prepare for an important 

deadline. D offers V a lift home. She accepts and invites him in for a glass of wine. D asks 

if he can stay the night. V agrees but says that she does not have casual sex. On that basis, 

she allows him to embrace her. Whilst doing so, D goes too far and has non-consensual 

sexual intercourse with V. Does D have the MR for rape?

example

thinking point 11.6

D is charged with rape in each of the scenarios below. At each trial D asserts that he

reasonably believed V had consented to sexual intercourse. Will the defence succeed?

[In each case, the test is whether a reasonable person would believe that V is consenting. 

The jury’s decision as to whether D’s belief was reasonable must be based on the

circumstances and any steps taken by D to ascertain consent.]

1. D, a stranger, follows V after she gets off a bus late one night. She turns into an unlit 

alleyway where D pulls her into the bushes after putting his hand over her mouth. He 

then has sexual intercourse with her.

2. D is a former boyfriend of V. He has a very low IQ. She invites him to her fl at one day 

to discuss their relationship. She makes him a meal and becomes fl irtatious. When they 

later sit on the settee together D climbs on top of V. She protests but D still manages 

to have sexual intercourse with her.
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3. D and V go out on a date. V wears revealing clothes. D knows that V has had several 

sexual partners. V invites D back to her fl at for coffee where he forces her into the 

bedroom. Ignoring her protests and overcoming her physical resistance, he has sexual 

intercourse with her.

Would it make any difference if, in each case, V had signs of physical injury, such as 

bruising, as a result of her resistance?

11.2.5  Marital Rape

Historically, a man was immune from prosecution for raping his wife. Immunity no longer 

applies.

Until 1994, the defi nition of rape referred to ‘unlawful’ sexual intercourse. It was not clear 

what this meant but the House of Lords in the case of R v R [1991] 2 All ER 257 decided 

that it could only be a reference to the historical rule that rape within marriage was lawful 

and that all other rapes were unlawful. The rule that a man could not be guilty of raping 

his wife derived from an eighteenth century statement of LCJ Hale in Pleas of the Crown 

Vol. 1 1736:

‘By their mutual matrimonial consent and contract the wife hath given herself in this kind unto 
her Husband which she cannot retract.’

The marriage contract therefore implied matrimonial consent to sexual intercourse regard-

less of violence, indignity, consent or the wife’s state of health. Over the years, the marital 

rape exception was criticised, even by the judges in Clarence. In order to mitigate its severity, 

exceptions were developed: a husband could be guilty of raping his wife where the marriage 

was the subject of court order or where they were no longer cohabiting. It remained law, 

however, until the case of R v R above in which the House of Lords held that the exception 

was a legal fi ction, that marriage in modern times was a relationship of equals and that a wife 

may revoke her consent in any circumstances. The word ‘unlawful’ in the statutory defi nition 

was surplus to requirements. It was unlawful to have sexual intercourse with any woman 

without her consent.

The word ‘unlawful’ was not however removed from the defi nition of rape until 1994 by s142 

Criminal Justice and Public Order Act 1994. The husband convicted of rape in R v R unsuccess-

fully appealed to the ECHR under Article 7, which prohibits retrospective criminal laws: CR v 

United Kingdom [1996] 1 FLR 434. A conviction against a husband in 2002 for a rape upon 

his wife in 1970 was also upheld by the Court of Appeal in R v C [2005] Crim LR 238 despite 

the Article 7 argument.

Rape (MR):

Penetration must be intentional.• 

Lack of reasonable belief in consent.• 

Whether a belief is reasonable is to be determined having regard to all the circum-• 

stances, including any steps taken to ascertain consent.

3. D and V go out on a date. V wears revealing clothes. D knows that V has had several 

sexual partners. V invites D back to her fl at for coffee where he forces her into the 

bedroom. Ignoring her protests and overcoming her physical resistance, he has sexual 

intercourse with her.

Would it make any difference if, in each case, V had signs of physical injury, such as

bruising, as a result of her resistance?

Rape (MR):

Penetration must be intentional.•

Lack of reasonable belief in consent.•

Whether a belief is reasonable is to be determined having regard to all the circum-•

stances, including any steps taken to ascertain consent.

section 
summary

‘By their mutual matrimonial consent and contract the wife hath given herself in this kind unto
her Husband which she cannot retract.’
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11.2.6  Why is Rape so Controversial? 
The Justice Gap

The number of rapes reported to the police have soared in the UK over the last 20 years. Yet, 

as you can see from the chart below, conviction rates have plummeted.

 Rape Offences 
recorded by 
the police     
 

Offenders cautioned or 
found guilty of rape (%)

1992 4,142 13

1993 4,589 10

1994 5,032 9

1995 4,986 12

1996 5,759 10

1997 6,281 9

1998 7,139 9

1999/2000 8,409 8

2000/2001 8,593 5.48

The way in which statistics were gathered changed 
in 2004/5 following the introduction of the Sexual 
Offences Act 2003:

 Rape offences 
against women

  Against men  

2002/3 11,441 852 5.6

2003/4 12,354 893 5.3

2004/5 12,903 1139 5.29

2005/6 13,331 1118 5.6

Figures compiled from Criminal Statistics for England and Wales 1992–2004/5, 2005/6 

and HO Research Study No 237 (Rape & Sexual Assault of Women 2002 (Myhill and 

Allen)).

The national conviction rate rose to 6 per cent in 2009/10 (Stern Review: homeoffi ce.gov.

uk) but in 16 out of 42 police forces the rate actually fell with 12 below 5 per cent (Fawcett 

Society, June 2009). Whilst in 1977 one in three reported rapes resulted in conviction (32 per 

cent), by 2004/5 this had fallen to one in 18 (5.29 per cent). It is clear that this represents a 

very high ‘attrition’ rate in both male and female rape cases in England and Wales. Attrition is 

the word used to describe the process by which cases drop out of the legal process and thus 

do not result in criminal conviction. The chart below, from Convicting Rapists and Protecting 

Victims, 2006, Offi ce for Criminal Justice Reform, p 9 at www.justice.gov.uk, shows recent 

attrition fi gures:

As you can see, the attrition rate is increasing. We can deduce from this that the criminal 

justice system is both failing to bring rape offenders to court and failing to convict them 

where it does.

www.justice.gov.uk
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It is widely acknowledged that rape is under-reported, the reasons for which we shall exam-

ine below. In 2009 the BBC produced fi gures obtained following a Freedom of Information 

request showing that some UK police forces were failing to record more than 40 per cent 

of cases (news.bbc.co.uk/1/hi/uk/8266014.stm). The government subsequently announced 

a review of rape procedure. Therefore, the true attrition rates are actually far higher than 

revealed by offi cial statistics. The UK has one of the most acute gaps between reporting 

and conviction but is not alone in this respect for the trend has also been found to occur 

in Finland, Ireland and Sweden. The fact remains however that across Europe only Ireland 

has a lower conviction rate. These worrying statistics are the background to the recent legal 

reforms.

Recorded offences of male rape, as you can see above, are also increasing. In 1995, under 

200 male rape offences were recorded by the police (fi gures not shown). Today, the fi gure is 

over 1000. This though represents a small number of actual offences for there are additional 

reasons why men do not report rape.

Will the SOA 2003 improve justice for 
the victims of rape?

The answer is that it is too soon to say. The SOA 2003 was introduced with high aspirations 

and clear goals. Tackling the problems of rape in order to secure greater justice for victims has 

now become government policy. However, whether legal reform alone will succeed, whilst 

other procedural features of the criminal justice system and prevailing sexual and cultural 

attitudes remain unchanged, is debatable.
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Recorded rape of a female Proceeded against Guilty
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Diagram 11.1
Graph to show the number of rapes of a female recorded by the police, the number of cases proceeded 
against, and the number of cases resulting in a conviction, for each year 1997–2004
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Procedural reform

Procedural change is now being introduced on an ad hoc basis to counteract the high attri-

tion rate. Statistics reveal that complaints drop out of the criminal justice system at the fol-

lowing rates:

The decision to report—around 75 per cent of cases are never reported;• 

Police investigation—50 per cent–75 per cent reported cases are ‘no crimed’ where no • 

further action is taken;

Prosecution decision to discontinue: only 14 per cent of cases reach trial;• 

At trial, between 33 per cent and more than 50 per cent result in acquittal.• 

(Source: 2005 Home Offi ce Research Study No 293, ‘A gap or a chasm?, Attrition in reported 

rape cases, L. Kelly, J. Lovett and L. Regan)

The procedural reasons for this high attrition rate are designed to counteract the following 

issues:

The decision to report

The increase in reported rape is due to many factors such as wider offi cial acknowledgement 

of its prevalence, less social tolerance of the offence, improvements in police response to 

complaints through sexual assault referral centres and the emergence of organisations such 

as Rape Crisis Centres and Victim Support. In addition, since 1994, the statistics have been 

increased by the inclusion of male rapes. The most signifi cant factor is the recognition and 

reporting of acquaintance rape.

But it remains a fact that an extremely high number of all rapes remain unreported. Until 

about 30 years ago, rape was not regarded as real unless committed upon an unsuspecting 

victim by a stranger. This undoubtedly meant that rapes falling outside this narrow defi nition 

were not reported or, indeed, not regarded as rape even by the victims. It has been known 

for many years that most rapes are in fact committed by people known to the victim whether 

it be an acquaintance, current or previous partner or family member.

See the following extract from the Home Offi ce Report No 293, at 33:

‘Expanding the concept of  “real rape”

The data from UK and international research question the presumptions that rape is a single 
event, committed by a stranger. Rape is a more frequent and mundane crime than conven-
tionally believed, with current and ex-partners featuring strongly, and for a substantial pro-
portion of women rape involves repeat victimisation. The power of the “real rape” template, 
however, continues to aff ect how rape is defi ned and understood by everyone, beginning 
with victims themselves (Myhill and Allen, 2002). An interesting example from the most 
recent BCS fi ndings is that less than half (43%) of women who had experienced an assault 
that met the legal defi nition of rape defi ned it as such, and this was even lower where the 
perpetrator was a current or ex-partner (31%). However, where the assault had led to addi-
tional physical injury, the proportion defi ning it as “rape” increased markedly to 62 per cent 
(Walby and Allen, 2004).’

Many studies have found that women do not report rape for different reasons, such as fear 

of disbelief, unsympathetic police treatment, the shame of disclosure to family and friends, 

‘Expanding the concept of  “real rape”

The data from UK and international research question the presumptions that rape is a single
event, committed by a stranger. Rape is a more frequent and mundane crime than conven-
tionally believed, with current and ex-partners featuring strongly, and for a substantial pro-
portion of women rape involves repeat victimisation. The power of the “real rape” template,
however, continues to aff ect how rape is defi ned and understood by everyone, beginning
with victims themselves (Myhill and Allen, 2002). An interesting example from the most
recent BCS fi ndings is that less than half (43%) of women who had experienced an assault
that met the legal defi nition of rape defi ned it as such, and this was even lower where the
perpetrator was a current or ex-partner (31%). However, where the assault had led to addi-
tional physical injury, the proportion defi ning it as “rape” increased markedly to 62 per cent
(Walby and Allen, 2004).’
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self-blame, fear of further attack, divided loyalty where the assailant was known, the wish 

to avoid court appearances, publicity and cultural or language reasons. Male rape is under-

reported because of the myths and stigma associated with being the victim of a sexual 

offence.

Police investigation

Home Offi ce research has found that there is an over-estimation of the scale of false allega-

tions by both police offi cers and prosecutors leading to scepticism, poor communication and 

loss of confi dence of complainants. A Joint Inspectorate Report in 2007, ‘Without Consent’, 

confi rmed that nearly one in three cases recorded as ‘no crime’ should have been properly 

investigated. It has been known for the police to prosecute women who are considered to 

have made false allegations for wasting police time or perverting the course of justice. At 

the root of police scepticism is an attitude that only rapes committed by strangers or those 

accompanied by the use of violence are serious or worth pursuing.

The Court of Appeal recently instructed judges to advise juries that delay by a victim in com-

plaining to the police should not be seen as prejudicial. It may be because of shame and guilt: 

R v D [2008] EWCA Crim 2557.

The trial process

Going to court as a victim can be traumatic. Studies have shown that victims have expected 

to be treated with kindness and consideration and to be kept informed but the reality is 

frequently otherwise. Pre-trial, the victim may not have had clear information about the 

police investigation or case progress. At court, she may not have met prosecuting counsel 

until the fi rst morning of the hearing and may not even have been formally introduced. As 

both witness and victim, she is not entitled to independent representation. She may feel 

that prosecuting counsel does not adequately represent her interests. In three European 

countries, Norway, Denmark and Sweden, the victim of rape is separately represented in 

both the police station and court. The representative’s role is limited to supporting the 

victim through the criminal justice system and is not to prosecute or infl uence the case. 

The schemes, introduced in the 1980s, are seen as successful. It is unlikely that this will 

ever occur in England and Wales however. The Criminal Law Revision Committee, Fifteenth 

Report, Sexual Offences (1984) objected to the idea on principle because it would be anom-

alous in our adversarial system.

Gradual procedural improvements are being introduced and the introduction of specialised 

prosecuting counsel in particular could secure improvement in the conviction rates. (See 

website for further details.)

The trial: cross-examination and previous sexual history

The criticisms which follow apply to both male and female rape trials. The task of the prosecu-

tor is to prove that intentional non-consensual penile penetration was committed by D upon 

the victim. D is unlikely to contest that the act occurred or that it was intentional. The most 

likely defence will be either consent or mistaken belief in consent. The trial stands or falls on 

the issue of consent. It thus becomes a strongly contested issue.

The victim is not a party to the trial nor is she represented. She is the chief prosecution wit-

ness in the case. Most of the time, she will be the only witness for there will rarely have been 
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any other eye witnesses to the event, especially where D is known to the victim, such as a 

husband, partner, former partner, member of the family or acquaintance. The onus will there-

fore be on her alone to prove that the act of sexual intercourse was non-consensual. The task 

of defence counsel will be to undermine her evidence through cross-examination. She will be 

cross-examined on each and every detail of the rape. Research has shown that in the course 

of this process, many offensive and degrading questions may be put in order to suggest that 

she is lying or fabricating the allegation. Suggestions will be made which invite the jury to cast 

her in as discreditable a light as possible.

Prejudices and stereotypes regarding sexual women will be invoked. Therefore, despite her 

protests, ‘no’ will be interpreted as ‘yes’ because she was, for example, fl irtatious, wore 

short skirts, provocative clothing, too much make-up, contributed to the crime by accepting 

a late night lift from a stranger or invited D back for coffee . The trial process has been slow 

to combat two myths in particular, that a late complaint is necessarily false and that victims 

are always upset and emotional when giving evidence. Much research relates the myths 

and stereotypes surrounding the concept of consent. Read this extract from M.W. Steward, 

S.A. Dobbin and S.I. Gatowki, ‘Defi nitions of Rape: Victims, Police and Prosecutors’ (1996) 4 

Feminist Legal Studies 159, at 160: 

‘Common cultural myths and stereotypes about rape include the belief that rape is a sex act 
rather than an assault, that raped women are somehow less respectable, that women lie about 
being raped, and the belief that women are responsible for their own victimization. For exam-
ple, cultural myths tell us that: “Only bad girls get raped”; “Women provoke rape by the physical 
appearance”; “All women want to be raped”; and “Women ask for it”. They also tell us that “Any 
healthy woman can resist a rapist if she really wants to” and that “Women ‘cry rape’ only when 
they’ve been jilted”.’

(For further research on this aspect of the trial see, for instance, S. Lees, Ruling Passions: 

Sexual Violence, Reputation and the Law, Buckingham: Open University Press, 1997.)

There is also every possibility that an application will be granted by the judge under s41 Youth 

Justice and Criminal Evidence Act 1999 to admit evidence of her sexual history. She will be cross-

examined on this, the purpose of which will be to suggest that because she has had sex with D 

or other men in the past, she is more likely to have consented on the occasion in question. Such 

allegations of promiscuity will, of course, reinforce her denigration in the eyes of the jury.

It has recently been found that the rules under s41, which were designed to prevent rou-

tine degrading and prejudicial cross-examination by defence barristers on irrelevant previous 

sexual history are being ‘evaded, circumvented and resisted’ by barristers and judges alike, 

according to HO Online Report 20/06: Section 41: An evaluation of new legislation limiting 

sexual history evidence in rape trials by L. Kelly, J. Tempkin, S. Griffi ths, 20 June 2006.

Previous bad conduct or D’s convictions are withheld from the jury (although applications to 

admit them are more likely now under the Criminal Justice Act 2003). The victim’s sexual past 

is, by contrast, open to cross-examination and revealed to the court. It increases the risk that 

the victim will be judged not on the evidence but on her background, status and morality.

Until 1994, juries had to be given what was known as a mandatory corroboration warning in 

rape trials where the only evidence came from the victim: that it was unsafe to convict solely 

on the basis of the evidence of the victim. The jury would be told that women might fabricate 

allegations of a sexual nature through jealousy, spite, revenge, lies or fantasy. The warning 

was based on the sexual proclivities and weaknesses of women who might easily make an 

‘Common cultural myths and stereotypes about rape include the belief that rape is a sex act
rather than an assault, that raped women are somehow less respectable, that women lie about
being raped, and the belief that women are responsible for their own victimization. For exam-
ple, cultural myths tell us that: “Only bad girls get raped”; “Women provoke rape by the physical
appearance”; “All women want to be raped”; and “Women ask for it”. They also tell us that “Any
healthy woman can resist a rapist if she really wants to” and that “Women ‘cry rape’ only when
they’ve been jilted”.’
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allegation which could be very diffi cult to defend. Section 32 of the Criminal Justice and Public 

Order Act 1994 abolished the mandatory corroboration warning and made it discretionary. 

Had women given uncorroborated evidence of any other offence such as a theft or murder, a 

warning regarding female weakness and proclivities would have been grounds for appeal.

Research by Amnesty International in November 2005 (www.amnesty.org.uk) found that a 

third of people in the UK believe that a woman is either totally or partially responsible for 

being raped if she has behaved in a fl irtatious manner. Similar attitudes were expressed in 

relation to clothing, drink, perceived promiscuity or where she has clearly failed to say ‘no’. 

Amnesty termed the low conviction rates on rape in the UK a gross human rights violation.

The court trial for a rape victim is an extremely traumatic experience. Many rape victims 

describe the trial as a second rape for the indignity and humiliation infl icted upon them. 

Some rape victims say they feel they are on trial in place of the defendant. None of this augurs 

well for successful prosecutions.

There is undoubted government motivation for improvement. How this will translate into 

practice is yet to be seen. There is clearly still a long way to go to convince many men and 

women that going to court is worth the trouble.

11.2.7  Rape Theory

Rape was narrowly identifi ed as theft of virginity until the thirteenth century, deriving from 

the Latin derivation of the word meaning to seize or carry off. In ancient times, raiding tribes 

would seize and carry off not only goods, cattle and other spoils of war but also women. The 

rationale of the offence was the protection of a man’s proprietorial right to control access 

to his wife or daughter. From theft of virginity it evolved to an offence against the will of 

the victim and this required evidence of force or resistance, as it still does in most American 

states. In the mid twentieth century rape became ‘the protection of woman’s discretion by 

proscribing coitus contrary to her wishes’ or, in other words, non-consensual sexual inter-

course (‘Forcible and Statutory Rape’ Yale Law Journal, Vol 62 [1952], at 71.) There was, 

however, considerable leeway in the interpretation of consent for the law refl ected a tacit 

concession to the man’s freedom to ‘seduce’ by all manner of means: forcible, coercive, 

fraudulent and dishonest.

Despite the requirement of a lack of consent, evidence of resistance was still required by 

judges in rape trials until comparatively recently. The House of Lords in DPP v Morgan [1976] 

AC 182, for example, held that rape consisted of unlawful sexual intercourse with a woman 

without her consent and by force.

An illustration of this traditional view of rape can be found in a defi nitive and infl uential study 

of rape in the 1950s. Scientifi c evidence was used to support the prevailing argument that 

despite physical resistance, the woman’s attitude was one of ambivalence even in the pres-

ence of aggression:

‘The scratches, fl ight, and crying constitute admissible and compelling evidence of non-con-
sent. But the conclusion of rape in this situation may be inconsistent with the meaning of the 
consent standard and unjust to the man.’ (‘Forcible and Statutory Rape’, at 68.)

Some other theories about rape emerged too. Positive economic theory in the 1990s asserted 

on the basis of bio-economic principles that sexual practices and norms were rational in the 

‘The scratches, fl ight, and crying constitute admissible and compelling evidence of non-con-
sent. But the conclusion of rape in this situation may be inconsistent with the meaning of the
consent standard and unjust to the man.’ (‘Forcible and Statutory Rape’, at 68.)

www.amnesty.org.uk
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economist’s sense, males being sex seekers and females, sex-providers. Rape was a substitute 

for consensual sex rather than a manifestation of male hostility towards women (R. Posner, 

Sex and Reason (Cambridge MA: Harvard UP, 1992)).

Feminist theory from the 1960s onwards developed a critique of this traditional view of 

rape. The lack of gender and moral neutrality in the law led feminists to argue that rape 

law refl ected unequal power relations in society between men and women and a masculine 

image of sexuality in which consent was constructed for women according to male percep-

tions. It was this that dominated rape trials whilst the male defendant’s intentions were 

downgraded. Rape law, as the product of patriarchal or traditional attitudes, sustained 

male dominance by interpreting sexual violence as sex. Catherine Mackinnon argued, for 

example, that being a woman in patriarchal society is to be constructed sexually as ‘subor-

dinate, responsive and subject to male sexual power’ (C. Mackinnon, Towards a Feminist 

Theory of the State, Harvard University Press (1989)). Feminists believed that the underlying 

rationale of rape should be sexual autonomy whereas the reality of rape trials protected 

male sexual power over women and sustained rather than prohibited sexual violence.

The recent reforms enshrine the central concept of sexual autonomy in sexual offences.

The following offences can be committed by either a man or a woman:

 11.3 Assault by Penetration
Section 2 SOA 2003:

(1) A person (A) commits an off ence if–

 (a)  he intentionally penetrates the vagina or anus of another person (B) with a part of 

his body or anything else,

 (b) the penetration is sexual,

 (c) B does not consent to the penetration, and

 (d) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an off ence under this section.

(4)  A person guilty of an off ence under this section is liable, on conviction on indictment, 

to imprisonment for life.

Section 78

 Penetration, touching or any other activity is sexual if a reasonable person would consider 

that–

(a)  whatever its circumstances or any person’s purpose in relation to it, it is because of its 

nature sexual, or

(b)  because of its nature it may be sexual and because of its circumstances or the purpose 

of any person in relation to it (or both) it is sexual.

Section 2 SOA 2003:

(1) A person (A) commits an off ence if–

 (a)  he intentionally penetrates the vagina or anus of another person (B) with a part of 

his body or anything else,

 (b) the penetration is sexual,

 (c) B does not consent to the penetration, and

 (d) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an off ence under this section.

(4)  A person guilty of an off ence under this section is liable, on conviction on indictment, 

to imprisonment for life.

Section 78

 Penetration, touching or any other activity is sexual if a reasonable person would consider 

that–

(a)  whatever its circumstances or any person’s purpose in relation to it, it is because of its 

nature sexual, or

(b)  because of its nature it may be sexual and because of its circumstances or the purpose 

of any person in relation to it (or both) it is sexual.
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Therefore, the AR consists of:

Sexual penetration of the vagina or anus,• 

With a part of the defendant’s body other than his penis or any other object,• 

Without consent.• 

The MR consists of:

Intentional penetration,• 

A does not reasonably believe B consents,• 

Whether a belief is reasonable is to be determined having regard to all the circumstances, • 

including any steps A has taken to ascertain whether B consents.

The consent and MR provisions are identical to those for the offence of rape. You will need 

to refer back to ss 75 and 76 in the preceding rape section for this.

This is a new offence and covers all sexual penetrations by any part of the body other than a 

penis, and all other objects, such as bottles and knives. Oral sex would be included as would 

penetration by an unknown object where, for example, V is asleep or drunk (Lyddaman 

[2006] EWCA Crim 383.) The offence is regarded as being as serious as rape and there-

fore carries a maximum life sentence. It does not appear that a specifi c mental element is 

required in respect of the AR element of ‘sexual’. For the meaning of ‘sexual’ see ‘Section 78: 

“Sexual”’, p 618.

 11.4 Sexual Assault
11.4.1 Section 78: ‘Sexual’• 

Section 3 SOA 2003:

(1) A person (A) commits an off ence if–

 (a) he intentionally touches another person (B),

 (b) the touching is sexual,

 (c) B does not consent to the touching, and

 (d) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an off ence under this section.

(4) A person guilty of an off ence under this section is liable–

 (a)  on summary conviction, to imprisonment for a term not exceeding 6 months 

or a fi ne not exceeding the statutory maximum or both;

 (b)  on conviction on indictment, to imprisonment for a term not exceeding 10 

years.

‘Sexual’ is defi ned as in s78 [‘Section 78: “sexual”’ p 618].

‘Touching’ is defi ned in s79(8):

Touching includes touching–

(a) with any part of the body,

Section 3 SOA 2003:

(1) A person (A) commits an off ence if–

 (a) he intentionally touches another person (B),

 (b) the touching is sexual,

 (c) B does not consent to the touching, and

 (d) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an off ence under this section.

(4) A person guilty of an off ence under this section is liable–

 (a)  on summary conviction, to imprisonment for a term not exceeding 6 months

or a fi ne not exceeding the statutory maximum or both;

 (b)  on conviction on indictment, to imprisonment for a term not exceeding 10

years.

‘Sexual’ is defi ned as in s78 [‘Section 78: “sexual”’ p 618].

‘Touching’ is defi ned in s79(8):

Touching includes touching–

(a) with any part of the body,
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(b) with anything else,

(c) through anything,

(d) and in particular includes touching amounting to penetration.

The AR consists of:

touching of another person;• 

the touching must be sexual;• 

and without consent.• 

MR consists of:

intentional touching;• 

lack of reasonable belief in consent;• 

whether a belief is reasonable is to be determined having regard to all the circumstances, • 

including any steps A has taken to ascertain whether B consents.

This offence replaces the former offence of indecent assault which was unsatisfactory 

because of its width: it covered not only serious assaults, such as penile penetration or pen-

etration by other objects, but also sexual touching. The new offence is designed to cover 

a range of unacceptable touching which is less serious than rape or assault by penetration 

but which can be distressing to the victim because of its sexual intention, such as rubbing 

up against someone else in a sexual manner perhaps on public transport, fondling, groping 

and more serious assaults. An example would be Heard [2007] EWCA Crim 125 where D 

rubbed his penis against the thigh of a police offi cer (see Chapter 8, ‘Crimes of Basic and 

Specifi c Intent’, p 408). It is not clear whether ‘touching’ must be by positive act or omis-

sion, as, for example, in the case of Speck [1977] 2 All ER 859 (passive submission to child 

voluntarily placing hand on D’s genitals which then became erect). It can be committed 

by either a man or a woman, is triable in either the magistrates or Crown Court and has a 

maximum sentence of 10 years.

11.4.1  Section 78: ‘Sexual’

This is an objective test: is the touching a) obviously sexual or b) sexual by virtue of circum-

stances or purpose?

Section 78 does not provide a defi nition but an approach to determining the question of 

whether the penetration (as in s2 Assault by penetration) or touching (as in s3 Sexual assault) 

is sexual. There is unlikely to be any diffi culty about this in respect of assault by penetration. 

Under s78(a) the question is to determine whether the touching is obviously sexual regardless 

of the circumstances. If it is, then there is no need to consider s78(b) which is only for cases 

of doubt. Under s78(b) where the touching may be sexual, the circumstances or purpose of 

the defendant are examined.

Under the previous law of indecent assault, conduct which was not apparently sexual could 

not be defi ned as such by reference only to purpose or circumstances. For example, if a man 

removed a girl’s shoe from her foot because it gave him sexual gratifi cation, his purpose 

was not relevant and the conduct would not be criminal. These were the facts of R v George 

(b) with anything else,

(c) through anything,

(d) and in particular includes touching amounting to penetration.
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[1956] Crim LR 52. If you read the report of R v H below Lord Woolf appeared to think that 

the decision would not be quite so clear cut under s78.

Although the word assault appears in the title, there is no element of the offence which 

refers to the requirements of an assault. Therefore, where there is no touching but only a 

verbal insinuation, the offence is not committed.

There has been one case so far on the defi nition of ‘sexual’ under s78:

R  ● v H [2005] EWCA CRIM 732 COURT OF APPEAL

The defendant approached the victim one evening as she walked across a fi eld and said to her 

‘Do you fancy a shag?’ She ignored him. He then grabbed her tracksuit bottoms by pulling at 

a side pocket and attempted to pull her towards him whilst attempting to put his hand over 

her mouth. The victim escaped. The defendant was convicted under s3 Sexual Offences Act 

2003 and appealed. There were two issues:

1. Whether the touching of the tracksuit fabric alone amounted to touching for the purposes 

of s79(8).

2. Whether a reasonable person might regard the conduct as sexual within s78.

Lord Woolf CJ:

‘8. In this case we are concerned with section 78(b). Miss Egerton who appears on behalf of the 
Crown accepts that (a) has no application. The nature of the touching with which we are concerned 
was not inevitably sexual. It is important to note that there are two requirements in section 78(b). 
First, there is the requirement that the touching because of its nature may be sexual; and sec-
ondly, there is the requirement that the touching because of its circumstances or the purpose of 
any person in relation to it (or both) is sexual.

9. Miss Egerton agreed with the view of the court expressed in argument that if there were 
not two requirements in (b), the opening words ‘because of its nature it may be sexual’ would 
be surplus. If it was not intended by the legislature that eff ect should be given to those open-
ing words, it would be suffi  cient to create an off ence by looking at the touching and deciding 
whether because of its circumstances it was sexual. In other words, there is not one compre-
hensive test. It is necessary for both halves of section 78(b) to be complied with.

10. It is no doubt because of this aspect of section 78(b) and the article in the Criminal Law 
Review that Mr. West who appeared on behalf of the appellant referred to R v Court. That case 
dealt with an alleged indecent assault. An assistant in a shop struck a 12 year old girl visitor 
twelve times, for no apparent reason, outside her shorts on her buttocks. The assistant was 
convicted. Both this court and the House of Lords dismissed the assistant’s appeal . . . .’

In referring to the case of George above, Lord Woolf continued:

‘11. We would express reservations as to whether or not it would be possible for the removal 
of shoes in that way, because of the nature of the act that took place, to be sexual as sexual is 
defi ned now in section 78. That in our judgment may well be a question that it would be neces-
sary for a jury to determine.

12. The fact that there are two diff erent questions which we have sought to identify compli-
cates the task of the judge and that of the jury . . . .He [the judge] will answer that question 

‘8. In this case we are concerned with section 78(b). Miss Egerton who appears on behalf of the
Crown accepts that (a) has no application. The nature of the touching with which we are concerned
was not inevitably sexual. It is important to note that there are two requirements in section 78(b).
First, there is the requirement that the touching because of its nature may be sexual; and sec-
ondly, there is the requirement that the touching because of its circumstances or the purpose of 
any person in relation to it (or both) is sexual.

9. Miss Egerton agreed with the view of the court expressed in argument that if there were
not two requirements in (b), the opening words ‘because of its nature it may be sexual’ would
be surplus. If it was not intended by the legislature that eff ect should be given to those open-
ing words, it would be suffi  cient to create an off ence by looking at the touching and deciding
whether because of its circumstances it was sexual. In other words, there is not one compre-
hensive test. It is necessary for both halves of section 78(b) to be complied with.

10. It is no doubt because of this aspect of section 78(b) and the article in the Criminal Law
Review that Mr. West who appeared on behalf of the appellant referred to R v Court. That case
dealt with an alleged indecent assault. An assistant in a shop struck a 12 year old girl visitor
twelve times, for no apparent reason, outside her shorts on her buttocks. The assistant was
convicted. Both this court and the House of Lords dismissed the assistant’s appeal . . . .’

‘11. We would express reservations as to whether or not it would be possible for the removal
of shoes in that way, because of the nature of the act that took place, to be sexual as sexual is
defi ned now in section 78. That in our judgment may well be a question that it would be neces-
sary for a jury to determine.

12. The fact that there are two diff erent questions which we have sought to identify compli-
cates the task of the judge and that of the jury . . . .He [the judge] will answer that question
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by determining whether it would be appropriate for a reasonable person to consider that the 
touching because of its nature may be sexual. Equally, the judge will have to consider whether 
it would be possible for a reasonable person to conclude, because of the circumstances of the 
touching or the purpose of any person in relation to the touching (or both), that it is sexual. If 
he comes to the conclusion that a reasonable person could possibly answer those questions 
adversely to the defendant, then the matter would have to be left to the jury.

13. We would suggest that in that situation the judge would regard it as desirable to identify 
two distinct questions for the jury. First, would they, as twelve reasonable people (as the sec-
tion requires), consider that because of its nature the touching that took place in the particular 
case before them could be sexual? If the answer to that question was “No”, the jury would fi nd 
the defendant not guilty. If “Yes”, they would have to go on to ask themselves (again as twelve 
reasonable people) whether in view of the circumstances and/or the purpose of any person in 
relation to the touching (or both), the touching was in fact sexual. If they were satisfi ed that it 
was, then they would fi nd the defendant guilty. If they were not satisfi ed, they would fi nd the 
defendant not guilty.

14. In that suggested approach the reference to the nature of the touching in the fi rst half 
refers to the actual touching that took place in that case. In answering the fi rst question, the 
jury would not be concerned with the circumstances before or after the touching took place, or 
any evidence as to the purpose of any person in relation to the touching . . . .

24 . . . Where a person is wearing clothing we consider that touching of the clothing consti-
tutes touching for the purpose of the section 3 off ence.

26 . . . We have no doubt that it was not Parliament’s intention by the use of that language to 
make it impossible to regard as a sexual assault touching which took place by touching what 
the victim was wearing at the time.’ Appeal dismissed.

thinking point 11.7

Decide whether the following fall within the defi nition of ‘sexual’ under s78 or ‘touching’ 

under s 79:

1. A man strips another man against his will in public.

2.  A man touches the bottom of V’s skirt. His motive is sexual.

3.  A hospital radiographer carries out an unnecessary gynaecological scan upon a 

woman by inserting a probe into her vagina.

 11.5  Causing Sexual Activity without 
Consent

Section 4

(1) A person (A) commits an off ence if–

(a) he intentionally causes another person (B) to engage in an activity,

(b) the activity is sexual,

by determining whether it would be appropriate for a reasonable person to consider that the
touching because of its nature may be sexual. Equally, the judge will have to consider whether
it would be possible for a reasonable person to conclude, because of the circumstances of the
touching or the purpose of any person in relation to the touching (or both), that it is sexual. If 
he comes to the conclusion that a reasonable person could possibly answer those questions
adversely to the defendant, then the matter would have to be left to the jury.

13. We would suggest that in that situation the judge would regard it as desirable to identify
two distinct questions for the jury. First, would they, as twelve reasonable people (as the sec-
tion requires), consider that because of its nature the touching that took place in the particular
case before them could be sexual? If the answer to that question was “No”, the jury would fi nd
the defendant not guilty. If “Yes”, they would have to go on to ask themselves (again as twelve
reasonable people) whether in view of the circumstances and/or the purpose of any person in
relation to the touching (or both), the touching was in fact sexual. If they were satisfi ed that it
was, then they would fi nd the defendant guilty. If they were not satisfi ed, they would fi nd the
defendant not guilty.

14. In that suggested approach the reference to the nature of the touching in the fi rst half 
refers to the actual touching that took place in that case. In answering the fi rst question, the
jury would not be concerned with the circumstances before or after the touching took place, or
any evidence as to the purpose of any person in relation to the touching . . . .

24 . . . Where a person is wearing clothing we consider that touching of the clothing consti-
tutes touching for the purpose of the section 3 off ence.

26 . . . We have no doubt that it was not Parliament’s intention by the use of that language to
make it impossible to regard as a sexual assault touching which took place by touching what
the victim was wearing at the time.’ Appeal dismissed.

thinking point 11.7

Decide whether the following fall within the defi nition of ‘sexual’ under s78 or ‘touching’ 

under s 79:

1. A man strips another man against his will in public.

2.  A man touches the bottom of V’s skirt. His motive is sexual.

3.  A hospital radiographer carries out an unnecessary gynaecological scan upon a 

woman by inserting a probe into her vagina.

Section 4

(1) A person (A) commits an off ence if–

(a) he intentionally causes another person (B) to engage in an activity,

(b) the activity is sexual,
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(c) B does not consent to engaging in the activity,

(d) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

The s75 and s76 consent provisions apply. Punishment: 6 months/10 years maximum.

No touching is required for this offence. Therefore, if D causes the victim to commit a sexual 

act without physical force the offence will be committed. This might take the form of a threat 

or deception. It could include the following:

indecent text messaging;• 

women who obtain penetration from non-consenting males;• 

forced prostitution;• 

forced masturbation (• R v Sargeant [1997] Crim LR 50).

Sexual activity must be ‘caused’ by D (usual principles will apply) and it must be intended.

There is no requirement that D be present when sexual activity is engaged in.

  Summary
You should now be familiar with the policy of the SOA 2003, the background on sex-

ual violence and with the defi nitions, cases, principles and application of the following 

offences:

Rape—law and social context;• 

Assault by penetration;• 

Sexual Assault;• 

Causing sexual activity without consent.• 

You should know that under the SOA 2003 there are common provisions on the following 

issues which apply to all sexual offences:

Consent;• 

Reasonable belief in consent.• 

  Problem Solving
Dan approached a prostitute, Vera, outside a tube station one night. He offered her £50 if she 

would give him a massage. Vera refused because she knew of Dan’s reputation for violence. Dan 

happened to know that Vera was studying law at university and needed the money to support 

her children. He began to fondle her breasts and said, ‘If you don’t do what I ask, I will tell the 

Law Society that you have convictions for being a common prostitute’. Vera pushed him off and 

became worried. At that point, Dan was joined by his friend, Ali, who said that she should do as 

Dan asked or something nasty might happen to her children next week. Ali then said that she 

(c) B does not consent to engaging in the activity,

(d) A does not reasonably believe that B consents.

(2)  Whether a belief is reasonable is to be determined having regard to all the circum-

stances, including any steps A has taken to ascertain whether B consents.

The s75 and s76 consent provisions apply. Punishment: 6 months/10 years maximum.
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should come to their fl at. Vera reluctantly agreed. At the fl at, they entered a bedroom and Dan 

locked the door. Ali threatened her with a knife before tying her to the bed where they both 

had sexual intercourse with her. D then penetrated her anus with his fi st. No money was paid 

to Vera. Dan and Ali were later arrested. They gave statements to the police in which they said 

they believed Vera had consented. Discuss whether Dan and Ali have committed any sexual 

offences.

Remember:

I: Identify•  relevant issues

D: Defi ne•  offences/defences

E: Explain/evaluate•  the law

A: Apply•  law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/loveless3e

  Further Reading
Commentary to R v D [2008] EWCA Crim 2557 in [2008] Crim LR 591 regarding expert 

evidence at rape trials

L. Ellison & V. Munro ‘Reacting to rape: exploring mock jurors’ assessments of complainant 

credibility’ [2009] British Journal of Criminology 202

Fawcett Society: www.fawcettsociety.org.uk/index.asp?PageID=942 for information on 

rape convictions

HO Report: Improving Outcomes for Victims of Sexual Violence, December 2005 at www.

crimereduction.homeoffi ce.gov.uk/sexual/sexual23.htm

L. Kelly, J. Lovett and L. Regan, A gap or a chasm? Attrition in reported rape cases, Home 

Offi ce Research Study 293, London: HMSO, 2005

S. Lees, Ruling Passions: Sexual violence, Reputation and the Law, Buckingham: Open 

University Press, 1997

M. Madden Dempsey and J. Herring: ‘Why sexual penetration requires justifi cation’ [2007] 

OJLS 467

Offi ce for Criminal Justice Reform, Convicting Rapists and Protecting Victims—Justice for 

Victims of Rape (2006) (www.homeoffi ce.gov.uk)

J.R. Spencer, ‘Three New Cases on Consent’ [2007] Cambridge Law Journal 493

M.W. Steward, S.A. Dobbin and S.I. Gatowki, ‘Defi nitions of Rape: Victims, Police and 

Prosecutors’ (1996) 4 Feminist Legal Studies 159

J. Tempkin, Rape and the Legal Process, Sweet & Maxwell, 2000
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www.oxfordtextbooks.co.uk/orc/loveless3e
www.fawcettsociety.org.uk/index.asp?PageID=942
www.crimereduction.homeoffice.gov.uk/sexual/sexual23.htm
www.crimereduction.homeoffice.gov.uk/sexual/sexual23.htm
www.homeoffice.gov.uk


Key Points
Theft
This section will help you to:

understand the s1 Theft Act 1968 defi nition of theft:• 

actus reus: appropriation, property, belonging to another;• 

mens rea: dishonesty, intention permanently to deprive;• 

understand that each AR/MR element is defi ned in the Theft Act 1968;• 

appreciate the distinction between theft and fraud and that it is • 
possible for them to overlap;

critically examine whether the legal defi nition of theft can be easily • 
understood by ordinary people.

Robbery
This section will help you to:

understand the s8 Theft Act 1968 defi nition of robbery:• 

actus reus: theft accompanied by the use or fear of force;• 

mens rea: the MR for theft, intentional use of force;• 

evaluate whether robbery is too wide an offence in that it includes • 
theft with serious violence as well as theft with minor harm.

Handling
This section will help you to:

understand the s22 Theft Act 1968 defi nition of handling:• 

actus reus: Stolen, Goods and their proceeds, Handling, otherwise • 
than in the course of stealing;

mens rea: Knowledge or belief/Dishonesty;• 

understand that handling must be preceded by a prior property • 
offence and that this can include a previous offence of handling.

Property Off ences 1

12
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1

Chapter 12

Property Off ences 1
Introduction• 

12.1 Theft• 

12.2 Robbery• 

12.3 Handling• 

  Introduction
There are a wide range of property offences. Most are concerned with dishonesty 

and all are the creation of statute, principally the Theft Acts 1968 and 1978 and the 

Fraud Act 2006. Property offences cover a wide spectrum of crimes. At the more 

serious end are robbery (theft accompanied by force) and aggravated burglary 

(burglary accompanied by a weapon), both categorised as offences of violence 

carrying maximum life sentences. At the lower end is petty theft (pickpocketing) 

or minor criminal damage. In between are a number of offences which can be 

more or less serious depending on the circumstances and the value of the property 

involved. 

In 2010/11 property offences collectively accounted for just over 70 per cent of all 

recorded crime, ie robbery, burglary, offences against vehicles, other thefts, crimi-

nal damage and fraud and forgery (Home Offi ce statistics may be found at: home-

offi ce.gov.uk/science-research/research-statistics/). Long-term statistics show that 

although property crime covered by the British Crime Survey has fallen consider-

ably since its peak in 1995, burglaries have increased by 14 per cent.

In this and the next two chapters we will look at 10 of the most important, 

and most frequently occurring, property offences within the context of recent 

reforms. All sections in relation to theft refer to the Theft Act 1968 unless oth-

erwise stated.

British Crime Survey

Violent crime -

22%

Burglary -  6%

Police recorded crime

Drug offences - 4%

Sexual offences - 1%

Violence against

the person -

19%

Criminal

damage - 22%

Fraud and forgery - 4%

Offences

against

vehicles - 14%

Other thefts -

23%

All other offences - 1%Robbery - 2%

Burglary - 11%
All vehicle

 thefts - 15%

Other theft -

30%

Vehicle vandalism - 17%

Other

vandalism -

10%

Diagram 12.1
Types of crime
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 12.1 Theft
12.1.1 Introduction• 

12.1.2 Actus Reus• 

12.1.3 Mens Rea• 

Lawrence [1972] AC 626—theft: consent is irrelevant to appropriation;

Morris [1984] AC 320—appropriation must be non-consensual;

Gomez [1993] AC 442—Lawrence was approved as correct;

Hinks [2000] 3 WLR 1590—a valid gift can be appropriated;

Ghosh [1982] QB 1053—dishonesty according to ordinary standards and D’s belief.

12.1.1  Introduction

Defi nition of Theft:

Section 1(1) Theft Act 1968:

A person is guilty of theft if he dishonestly appropriates property belonging to another with 

the intention of permanently depriving the other of it; and ‘thief’ and ‘steal’ shall be construed 

accordingly.

The penalty is a maximum of seven years’ imprisonment.

There are three elements to the actus reus and two mens rea elements:

Actus reus

Appropriation• 

Property• 

Belonging to another.• 

Mens rea

Dishonestly• 

Intention to Permanently Deprive.• 

Lawrence [1972] AC 626—theft: consent is irrelevant to appropriation;

Morris [1984] AC 320—appropriation must be non-consensual;

Gomez [1993] AC 442—Lawrence was approved as correct;

Hinks [2000] 3 WLR 1590—a valid gift can be appropriated;

Ghosh [1982] QB 1053—dishonesty according to ordinary standards and D’s belief.

key
cases

Section 1(1) Theft Act 1968:

A person is guilty of theft if he dishonestly appropriates property belonging to another with 

the intention of permanently depriving the other of it; and ‘thief’ and ‘steal’ shall be construed 

accordingly.

The penalty is a maximum of seven years’ imprisonment.

Diagram 12.2
Defi nition of theft

Appropriation + + + +Property
Belonging
to another

Dishonestly
Intention

to permanently
deprive
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1
Theft is the most important property offence and the most commonly committed one. 

According to Home Offi ce ‘Police Recorded Crime’ statistics for 2006, theft accounted for 

30 per cent of all crime. The number of offences of theft from a person have fallen from a 

peak in 2002/3.

12.1.2  Actus Reus

Appropriation

Defi nition

Section 3(1):

Any assumption by a person of the rights of an owner amounts to an appropriation and this 
includes where he has come by the property (innocently or not) without stealing it, any later 
assumption of a right to it by keeping or dealing with it as owner.

Note: The word ‘consent’ does not appear in this defi nition AND s3(1) makes no reference to 

whether an assumption of ownership rights can occur with the consent of the owner.

Several questions arise from the defi nition of appropriation in s3(1): What are the rights of 

an owner? Can there be an appropriation where the owner consents? At what point does an 

appropriation occur where there is a later assumption, keeping or dealing with property of 

which one may be already in possession?

Rights of ownership
Under the civil law, you can do anything with your own property: use it, abuse it, destroy it, give 

it away, lend it, use it as fi nancial security or sell it. Ownership represents a bundle of rights.

Although it might appear that an assumption should be of all the rights of an owner to 

property, it has been held that an assumption of any particular right will do (ie possession or 

control). Therefore, acts which might otherwise be preparatory or an attempt are included 

and this has naturally widened the potential breadth of theft.

Appropriation and consent
On a literal interpretation of s3(1) an appropriation or assumption of ownership does not 

need to be without the consent of the owner because those words were not included.

The question arises as to whether there can be an appropriation where the owner consents 

to the removal of his property. Consent will be an issue where an owner has been induced 

to part with property by fraud or trick (in other words, by deception or false representation). 

You might wonder why this issue is important. The answer is that the scheme of the Theft 

Act 1968 was to keep a clear distinction between deception and fraud offences on the one 

hand and theft on the other. Fraud offences exist to deal with fraudsters who induce another 

to part with property by consent and theft exists to deal with thieves who take away property 

non-consensually. The Fraud Act 2006 has now abolished all deception offences and replaced 

them by a single fraud offence but the issue of overlap between fraud and theft still remains.

Until 1993, there were two confl icting House of Lords authorities on this point: Morris [1984], 

which said that an appropriation had to be without the owner’s consent, and Lawrence 

[1972] which said that consent was irrelevant.

Section 3(1):

Any assumption by a person of the rights of an owner amounts to an appropriation and this 
includes where he has come by the property (innocently or not) without stealing it, any later 
assumption of a right to it by keeping or dealing with it as owner.
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Lawrence v Metropolitan Police Commissioner ●  [1972] AC 626 HOUSE OF LORDS

D, a taxi driver, had been convicted of theft contrary to s1(1) of the Theft Act 1968 

for dishonestly appropriating £6 from an Italian student, a Mr. Occhi. Having arrived 

at Victoria Station on his fi rst visit to this country, and speaking little English, Mr. 

Occhi had requested a ride to Ladbroke Grove and was told by D that the fare was £7 

when it was in fact only 10s 6d (52p). Mr. Occhi gave D £1 and then simply held out 

his wallet to him from which D took a further £6. In other words, the money having 

been voluntarily offered, D had obtained it by a clear and unambiguous deception or 

misrepresentation.

The conviction was upheld by the Court of Appeal which in granting leave to appeal to 

the House of Lords certifi ed the following questions as involving a point of law of general 

public importance:

‘(1) Whether section 1(1) of the Theft Act 1968 is to be construed as though it contained the 
words “without the consent of the owner” or words to that eff ect and (2) Whether the provi-
sions of section 15(1) [obtaining by deception] and of section 1(1) of the Theft Act 1968 are 
mutually exclusive in the sense that if the facts proved would justify a conviction under sec-
tion 15(1) there cannot lawfully be a conviction under section 1(1) on those facts.’

Viscount Dilhorne:

‘Prior to the passage of the Theft Act 1968, which made radical changes in and greatly sim-
plifi ed the law relating to theft and some other off ences, it was necessary to prove that the 
property alleged to have been stolen was taken ‘without the consent of the owner’ (Larceny 
Act 1916, section 1(1)).

These words are not included in section 1(1) of the Theft Act, but the appellant contended 
that the subsection should be construed as if they were, as if they appeared after the words 
“appropriates.” Section 1(1) reads as follows:

“A person is guilty of theft if he dishonestly appropriates property belonging to another 
with the intention of permanently depriving the other of it; and ‘thief and ‘steal’ shall be con-
strued accordingly.”

I see no ground for concluding that the omission of the words “without the consent of the 
owner” was inadvertent and not deliberate, and to read the subsection as if they were included 
is, in my opinion, wholly unwarranted. Parliament by the omission of these words has relieved 
the prosecution of the burden of establishing that the taking was without the owner’s consent. 
That is no longer an ingredient of the off ence.’ Appeal dismissed.

It was further held that belief in consent is relevant, not to consent, but to MR: dishonesty 

and s.2(1)(b) below.

NOTE

1.  The effect of this judgment was that one could appropriate and therefore steal property 

with or without the consent of the owner. Therefore, in theory, most cases of deception 

could also be prosecuted as theft. This raises an important principle. If the route to con-

viction is less important than the type of conviction the rule of law is undermined. This 

would signify uncertainty and unpredictability in the criminal law—a potential violation 

of D’s human rights.

‘(1) Whether section 1(1) of the Theft Act 1968 is to be construed as though it contained the
words “without the consent of the owner” or words to that eff ect and (2) Whether the provi-
sions of section 15(1) [obtaining by deception] and of section 1(1) of the Theft Act 1968 are
mutually exclusive in the sense that if the facts proved would justify a conviction under sec-
tion 15(1) there cannot lawfully be a conviction under section 1(1) on those facts.’

‘Prior to the passage of the Theft Act 1968, which made radical changes in and greatly sim-
plifi ed the law relating to theft and some other off ences, it was necessary to prove that the
property alleged to have been stolen was taken ‘without the consent of the owner’ (Larceny
Act 1916, section 1(1)).

These words are not included in section 1(1) of the Theft Act, but the appellant contended
that the subsection should be construed as if they were, as if they appeared after the words
“appropriates.” Section 1(1) reads as follows:

“A person is guilty of theft if he dishonestly appropriates property belonging to another
with the intention of permanently depriving the other of it; and ‘thief and ‘steal’ shall be con-
strued accordingly.”

I see no ground for concluding that the omission of the words “without the consent of the
owner” was inadvertent and not deliberate, and to read the subsection as if they were included
is, in my opinion, wholly unwarranted. Parliament by the omission of these words has relieved
the prosecution of the burden of establishing that the taking was without the owner’s consent.
That is no longer an ingredient of the off ence.’ Appeal dismissed.
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2.  Secondly, the scheme of the Theft Act 1968 which had been preceded by the Criminal 

Law Revision Committee’s Eighth Report on ‘Theft and Related Offences’ would be 

ignored. Critical to its recommendations was the need for a clear distinction between 

theft and deception and the use of simplifi ed language that ordinary members of 

a jury might easily comprehend. The word ‘appropriation’ was hardly that! In 1984, 

and  without overruling it, the House of Lords in Morris decided that Lawrence was 

wrong.

R v Morris, Anderton and Burnside ●  [1984] AC 320 HOUSE OF LORDS

The appeal involved two cases of price label switching in a supermarket. In the fi rst case 

D had removed the price label from a joint of meat and replaced it with a label showing a 

lesser price which he had removed from another joint. He was detected at the check-out 

before he had paid for the joint and later convicted of theft contrary to s 1(1) of the Theft 

Act. In the second case D had in similar manner switched price labels on goods in a super-

market but was not arrested until after he had passed the check-out and paid the lesser 

prices for the goods. He was also convicted of theft. Appeals against conviction by both Ds 

were dismissed by the Court of Appeal and by the House of Lords.

Lord Roskill:

‘In the context of section 3(1), the concept of appropriation in my view involves not an act 
expressly or impliedly authorised by the owner but an act by way of adverse interference with 
or usurpation of those rights. When the honest shopper acts . . . . he or she is acting with the 
implied authority of the owner of the supermarket to take the goods from the shelf, put them 
in the trolley, take them to the checkpoint and there pay the correct price, at which moment 
the property in the goods will pass to the shopper for the fi rst time. It is with the consent of the 
owners of the supermarket, be that consent express or implied, that the shopper does these 
acts and thus obtains at least control if not actual possession of the goods preparatory, at 
a later stage, to obtaining the property in them upon payment of the proper amount at the 
checkpoint.’

It was further held that in establishing appropriation, it is enough for the prosecution to 

prove the assumption by D of any of the rights of an owner, not necessarily all of the rights. 

Thus, the presence of consent precluded an assumption or appropriation of the rights of 

ownership. A consensual acquisition of property could never become theft.

NOTE

1.  Morris was regarded as binding in preference to Lawrence in most subsequent appeals. 

Morris could not overrule Lawrence. Lord Roskill’s comments on authorised appropri-

ations were obiter and not ratio because the facts of Morris concerned unauthorised 

appropriations.

2.  Unfortunately, clarity on this issue was short-lived. Eight years later, the House of Lords 

disapproved of Morris in Gomez. It was not necessary for Morris to be overruled since, 

as just stated, it had concerned unauthorised appropriations and in Gomez the acts were 

authorised. In Gomez, for reasons which remain a mystery, D was charged with theft 

instead of obtaining property by deception.

‘In the context of section 3(1), the concept of appropriation in my view involves not an act
expressly or impliedly authorised by the owner but an act by way of adverse interference with
or usurpation of those rights. When the honest shopper acts . . . . he or she is acting with the
implied authority of the owner of the supermarket to take the goods from the shelf, put them
in the trolley, take them to the checkpoint and there pay the correct price, at which moment
the property in the goods will pass to the shopper for the fi rst time. It is with the consent of the
owners of the supermarket, be that consent express or implied, that the shopper does these
acts and thus obtains at least control if not actual possession of the goods preparatory, at
a later stage, to obtaining the property in them upon payment of the proper amount at the
checkpoint.’
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R v Gomez ●  [1993] AC 442 HOUSE OF LORDS

Gomez was employed as assistant manager in a retail electrical goods shop. He was asked 

by an acquaintance, Ballay, to supply goods from the shop and to accept payment by two 

stolen building society cheques, one for £7,950 and the other for £9,250, which were 

undated and bore no payee’s name. Gomez agreed and prepared a list of goods to the 

value of £7,950 which he submitted to the manager saying that it represented a genuine 

order by Johal and asking him to authorise the supply of the goods in return for a building 

society cheque in that sum. The manager instructed Gomez to confi rm with the bank that 

the cheque was acceptable, and Gomez later told him that he had done so and that the 

cheque was ‘as good as cash’. The manager agreed to the transaction, Gomez paid the 

cheque into the bank, and a few days later Ballay took possession of the goods. Shortly 

afterwards a further consignment of goods to the value of £9,250 was ordered and sup-

plied in similar fashion against the second stolen building society cheque. The manager 

agreed to this transaction without further enquiry. Later the two cheques were returned 

by the bank marked ‘Orders not to pay. Stolen cheque’.

Gomez, Ballay and one other employee of the shop were arrested and convicted of theft. 

The trial court rejected the argument that there had been no appropriation because the 

manager had authorised the transactions or, in other words, on the authority of Morris, 

there had been no adverse usurpation of or interference with a right of ownership. But the 

Court of Appeal quashed the convictions, Lord Lane CJ stating the following:

‘What in fact happened was that the owner was induced by deceit to agree to the goods being 
transferred to Ballay. If that is the case, and if in these circumstances the appellant is guilty of 
theft, it must follow that anyone who obtains goods in return for a cheque which he knows will 
be dishonoured on presentation, or indeed by way of any other similar pretence, would be guilty 
of theft. That does not seem to be the law. Reg. v. Morris [1984] A.C. 320 decides that when a 
person by dishonest deception induces the owner to transfer his entire proprietary interests 
that is not theft. There is no appropriation at the moment when he takes possession of the 
goods because he was entitled to do so under the terms of the contract of sale, a contract which 
is, it is true, voidable, but has not been avoided at the time the goods are handed over . . .

We therefore conclude that there was de facto, albeit voidable, contract between the owners 
and Ballay; that it was by virtue of that contract that Ballay took possession of the goods; that 
accordingly the transfer of the goods to him was with the consent and express authority of the 
owner and that accordingly there was no lack of authorisation and no appropriation.’

The Court of Appeal certifi ed the following point of law of public importance for the 

House of Lords:

‘When theft is alleged and that which is alleged to be stolen passes to the defendant with the 
consent of the owner, but that has been obtained by a false representation, has (a) an appro-
priation within the meaning of section 1(1) of the Theft Act 1968 taken place, or (b) must such 
a passing of property necessarily involve an element of adverse inference with or usurpation 
of some right of the owner?’

The House decided against Morris and in favour of Lawrence by 3:2. Lord Keith gave judg-

ment for the majority:

‘Prior to the passage of the Theft Act 1968, which made radical changes in and greatly sim-
plifi ed the law relating to theft and some other off ences, it was necessary to prove that the 

‘What in fact happened was that the owner was induced by deceit to agree to the goods being
transferred to Ballay. If that is the case, and if in these circumstances the appellant is guilty of 
theft, it must follow that anyone who obtains goods in return for a cheque which he knows will
be dishonoured on presentation, or indeed by way of any other similar pretence, would be guilty
of theft. That does not seem to be the law. Reg. v. Morris [1984] A.C. 320 decides that when a
person by dishonest deception induces the owner to transfer his entire proprietary interests
that is not theft. There is no appropriation at the moment when he takes possession of the
goods because he was entitled to do so under the terms of the contract of sale, a contract which
is, it is true, voidable, but has not been avoided at the time the goods are handed over . . .

We therefore conclude that there was de facto, albeit voidable, contract between the owners
and Ballay; that it was by virtue of that contract that Ballay took possession of the goods; that
accordingly the transfer of the goods to him was with the consent and express authority of the
owner and that accordingly there was no lack of authorisation and no appropriation.’

‘When theft is alleged and that which is alleged to be stolen passes to the defendant with the
consent of the owner, but that has been obtained by a false representation, has (a) an appro-
priation within the meaning of section 1(1) of the Theft Act 1968 taken place, or (b) must such
a passing of property necessarily involve an element of adverse inference with or usurpation
of some right of the owner?’

‘Prior to the passage of the Theft Act 1968, which made radical changes in and greatly sim-
plifi ed the law relating to theft and some other off ences, it was necessary to prove that the
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property alleged to have been stolen was taken ‘without the consent of the owner’ (Larceny 
Act 1916, s1(1)).

These words are not included in s1(1) of the Theft Act, but the appellant contended that the 
subsection should be construed as if they were, as if they appeared after the word “appropri-
ates” . . . . I see no ground for concluding that the omission of the words “without the consent 
of the owner” was inadvertent and not deliberate, and to read the subsection as if they were 
included is, in my opinion, wholly unwarranted. Parliament by the omission of these words has 
relieved the prosecution of the burden of establishing that the taking was without the owner’s 
consent. That is no longer an ingredient of the off ence . . . .Belief or the absence of belief that 
the owner had with such knowledge [of the circumstances of whether V had agreed or not to 
the assumption] is relevant to the issue of dishonesty, not to the question whether or not 
there has been an appropriation.’

In relation to the confl ict between Morris and Lawrence, Lord Keith said this:

‘On the facts of the two cases it was unnecessary to decide whether . . . the mere taking of the 
article from the shelf and putting it in a trolley or other receptacle amounted to the assump-
tion of one of the rights of the owner, and hence an appropriation. There was much to be said 
in favour of the view that it did, in respect that doing so gave the shopper control of the article 
and the capacity to exclude any other shopper from taking it. However, Lord Roskill expressed 
the opinion that it did not, on the ground that the concept of appropriation in the context of 
section 3(1) “involves not an act expressly or impliedly authorised by the owner but an act 
by way of adverse interference with or usurpation of those rights.” While it is correct to say 
that appropriation for purposes of section 3(1) includes the latter sort of act, it does not 
necessarily follow that no other act can amount to an appropriation and in particular that no 
act expressly or impliedly authorised by the owner can in any circumstances do so. Indeed, 
Lawrence v. Commissioner of Metropolitan Police is a clear decision to the contrary since it laid 
down unequivocally that an act may be an appropriation notwithstanding that it is done with 
the consent of the owner. It does not appear to me that any sensible distinction can be made in 
this context between consent and authorisation.’

In agreement, Lord Browne-Wilkinson observed:

‘The description of appropriation in Morris was tantamount to a “misappropriation”, introduc-
ing into the word the mental state of both owner and accused . . . . I regard the word “appropria-
tion” in isolation as being an objective description of the act done irrespective of the mental 
state of either the owner or the accused. It is impossible to reconcile the decision in Lawrence 
(that the question of consent is irrelevant in considering whether there has been an appropria-
tion) with the views expressed in Morris, which latter views in my judgment were incorrect.’

NOTE

1.  Assumption of any of the rights of ownership: The House confi rmed that Lord Roskill 

in Morris had been right to hold that the assumption of any one of the rights of ownership, 

as opposed to all, was an appropriation.

2.  Appropriation and consent: On the issue of consent, the majority held that Lawrence 

and Morris were irreconcilable. Lawrence should prevail for the issue was ratio whereas 

in Morris it was obiter.

property alleged to have been stolen was taken ‘without the consent of the owner’ (Larceny
Act 1916, s1(1)).

These words are not included in s1(1) of the Theft Act, but the appellant contended that the
subsection should be construed as if they were, as if they appeared after the word “appropri-
ates” . . . . I see no ground for concluding that the omission of the words “without the consent
of the owner” was inadvertent and not deliberate, and to read the subsection as if they were
included is, in my opinion, wholly unwarranted. Parliament by the omission of these words has
relieved the prosecution of the burden of establishing that the taking was without the owner’s
consent. That is no longer an ingredient of the off ence . . . .Belief or the absence of belief that
the owner had with such knowledge [of the circumstances of whether V had agreed or not to
the assumption] is relevant to the issue of dishonesty, not to the question whether or not
there has been an appropriation.’

‘On the facts of the two cases it was unnecessary to decide whether . . . the mere taking of the
article from the shelf and putting it in a trolley or other receptacle amounted to the assump-
tion of one of the rights of the owner, and hence an appropriation. There was much to be said
in favour of the view that it did, in respect that doing so gave the shopper control of the article
and the capacity to exclude any other shopper from taking it. However, Lord Roskill expressed
the opinion that it did not, on the ground that the concept of appropriation in the context of 
section 3(1) “involves not an act expressly or impliedly authorised by the owner but an act
by way of adverse interference with or usurpation of those rights.” While it is correct to say
that appropriation for purposes of section 3(1) includes the latter sort of act, it does not
necessarily follow that no other act can amount to an appropriation and in particular that no
act expressly or impliedly authorised by the owner can in any circumstances do so. Indeed,
Lawrence v. Commissioner of Metropolitan Police is a clear decision to the contrary since it laid
down unequivocally that an act may be an appropriation notwithstanding that it is done with
the consent of the owner. It does not appear to me that any sensible distinction can be made in
this context between consent and authorisation.’

‘The description of appropriation in Morris was tantamount to a “misappropriation”, introduc-
ing into the word the mental state of both owner and accused . . . . I regard the word “appropria-
tion” in isolation as being an objective description of the act done irrespective of the mental
state of either the owner or the accused. It is impossible to reconcile the decision in Lawrence
(that the question of consent is irrelevant in considering whether there has been an appropria-
tion) with the views expressed in Morris, which latter views in my judgment were incorrect.’
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3.  The minority judgments: For the minority, Lord Lowry decided that if the arguments 

are fairly evenly balanced then that interpretation which involves the least alteration to the 

existing law should be chosen. He was unwilling to adopt a neutral meaning of the word 

appropriation (see below).

4.  Appropriation is not confi ned to consent induced by deception as in the certifi ed 

question: The majority decision was not confi ned to appropriation induced by deception 

because:

 a. deception was not referred to in the majority judgments, and

 b.  by overruling certain other cases, namely, Skipp and Fritschy below, a more general 

interpretation was confi rmed.

The case of Skipp [1975] Crim LR 114 had concerned the collection of three consignments 

of oranges/onions from London by D who posed as a haulage contractor. He was to deliver 

them to Leicester. He intended to make off with the consignments from the beginning and 

did so after loading all three. It was held, in accordance with Morris, that appropriation did 

not occur until he diverted from the authorised destination for only this was inconsistent with 

the true owner’s rights. This case was overruled by Gomez for the House held that, consent 

being irrelevant, D appropriated the goods as soon as he took possession of each load.

It followed from this that if D had collected property in England for transfer outside the juris-

diction, he would have appropriated immediately upon taking possession and if MR existed 

at that point, theft would have occurred here and not abroad. This was contrary to Fritschy 

[1985] Crim LR 745, again overruled by Gomez, where the Court of Appeal had held that D 

did not commit theft of a number of Krugerrands (South African currency) until he dishon-

estly disposed of them in Switzerland having bought them in London.

5.  Appropriation by sole company directors: The majority in Gomez confi rmed an ear-

lier case of Philippou [1989] Crim LR 585 concerning theft from a bank account by two 

sole directors and shareholders of a company. They withdrew money from the company 

bank account in order to purchase a block of fl ats in Spain for themselves. On appeal they 

had argued that, as the company’s sole representatives, the company had consented to 

the taking. Therefore, they had done nothing adverse to the company’s interests. The 

Court of Appeal disagreed. Lawrence had held that consent was irrelevant to appropria-

tion. Therefore, by transferring money from the company account to buy a block of fl ats, 

the profi t from the sale of which would go straight into their pockets, there was evidence 

of appropriation, dishonesty and an intention to permanently deprive.

6.  The confl ict with civil law: Gomez represented a dislocation between the civil and crimi-

nal law. Removing goods from a supermarket shelf with a dishonest future intention of 

walking out without paying is not a civil offence until the thought is put into action. After 

Gomez, removal plus a future intention is theft. Could this lead to punishment for one’s 

thoughts alone?

7.  Later keeping or dealing: At what point does an appropriation occur where there is a 

later assumption, keeping or dealing with property of which one may be already in posses-

sion? Look back at the defi nition of appropriation in s3(1) which contains reference to a later 

assumption, etc. At the time, it was clearly meant to convey that one did not appropriate 

property belonging to another merely by taking possession. It was not until one assumed 

a right to treat the property as an owner that this would occur. Consequently, borrowing 

a library book with the consent of the library and taking it home, for instance, would not 
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amount to an appropriation. Failing to return it would. If accompanied by dishonesty and 

intention to permanently deprive, the appropriation would become theft. Gomez holds 

that consent of the owner is irrelevant to appropriation. Therefore, appropriation occurs 

immediately the borrower does anything whatsoever with the book, whether by consent or 

not. The latter part of s3(1) becomes redundant. If a dishonest intent exists at the moment 

of appropriation, notwithstanding the consent of the owner, theft is immediate.

Gomez was therefore of immense importance and had far-reaching implications for the 

offence of theft.

thinking point 12.1

Consider whether or when an appropriation occurs in these supermarket scenarios:

1.  If consent is irrelevant, when does the customer appropriate: when they remove an item 

from a shelf, when they place it in their basket or when they leave without paying?

2. Does the shop assistant or shelf-fi ller appropriate?

3. D carelessly knocks an article off the shelf and then replaces it.

4. D removes an item intending not to pay for it but changes her mind and replaces it.

5. D lifts an item off the shelf to read the label and puts it back.

Lord Lowry’s minority judgment gave an alternative view of appropriation in which he coun-

selled against an interpretation of appropriation which dissolved the distinction between 

theft and deception:

‘. . . the primary meaning of “assumption” is “taking on oneself”, again a unilateral act. . . . To 
use the word in its secondary, neutral sense would neutralise the word “appropriation”, to 
which assumption is here equated, and would lead to a number of strange results. . . . .’

[Lord Lowry noted the observation of the Court of Appeal that anyone who obtained goods 

in return for a cheque which was known would be dishonoured would be guilty of theft.]

‘“Fraudulent conversion” is accepted as the starting point for the new and comprehensive 
defi nition of theft and “dishonest appropriation” is chosen as a synonym. Both expressions 
embody the notion of an adverse unilateral act done to the prejudice of the owner and without 
his authority; indeed, fraudulent conversion can have no other meaning.

The extension will also have the eff ect that the off ences of theft and criminal deception (ie: 
s 15 Theft Act 1968) will overlap . . . My Lords, as I would submit, the [Eighth Report of the 
CLRC] contains a great deal which confi rms and nothing which contradicts the interpretation 
of the word “appropriates” which I have preferred, and a comparison of the Act with the draft 
Bill gives no support to the contrary view . . . .The Crown say that section 15 merely describes 
a particular type of theft and that all stealing by means of deception can be prosecuted under 
section 1 just as well as under section 15. I would point out that section 15 covers what were 
formerly two off ences, obtaining by false pretences (where the ownership of the property is 
transferred by the deceived victim) and theft (or larceny) by a trick (where the possession of 
the property passes, but not the ownership). In the former case, according to the interpreta-
tion which I prefer, the off ender does not appropriate the property, because the ownership 
(in colloquial terms, the property) is transferred with the owner’s consent, albeit obtained by 

thinking point 12.1

Consider whether or when an appropriation occurs in these supermarket scenarios:

1.  If consent is irrelevant, when does the customer appropriate: when they remove an item 

from a shelf, when they place it in their basket or when they leave without paying?

2. Does the shop assistant or shelf-fi ller appropriate?

3. D carelessly knocks an article off the shelf and then replaces it.

4. D removes an item intending not to pay for it but changes her mind and replaces it.

5. D lifts an item off the shelf to read the label and puts it back.

‘. . . the primary meaning of “assumption” is “taking on oneself”, again a unilateral act. . . . To
use the word in its secondary, neutral sense would neutralise the word “appropriation”, to
which assumption is here equated, and would lead to a number of strange results. . . . .’

‘“Fraudulent conversion” is accepted as the starting point for the new and comprehensive
defi nition of theft and “dishonest appropriation” is chosen as a synonym. Both expressions
embody the notion of an adverse unilateral act done to the prejudice of the owner and without
his authority; indeed, fraudulent conversion can have no other meaning.

The extension will also have the eff ect that the off ences of theft and criminal deception (ie:
s 15 Theft Act 1968) will overlap . . . My Lords, as I would submit, the [Eighth Report of the
CLRC] contains a great deal which confi rms and nothing which contradicts the interpretation
of the word “appropriates” which I have preferred, and a comparison of the Act with the draft
Bill gives no support to the contrary view . . . .The Crown say that section 15 merely describes
a particular type of theft and that all stealing by means of deception can be prosecuted under
section 1 just as well as under section 15. I would point out that section 15 covers what were
formerly two off ences, obtaining by false pretences (where the ownership of the property is
transferred by the deceived victim) and theft (or larceny) by a trick (where the possession of 
the property passes, but not the ownership). In the former case, according to the interpreta-
tion which I prefer, the off ender does not appropriate the property, because the ownership
(in colloquial terms, the property) is transferred with the owner’s consent, albeit obtained by
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deception. In the latter case the off ender does appropriate the property because, although the 
owner has handed over possession by consent (which was obtained by deception), he has not 
transferred the property (that is, the ownership) and the off ender, intending to deprive the 
owner permanently of his property, appropriates it, not by taking possession, but by the uni-
lateral act, adverse to the owner, of treating as his own and taking to himself property of which 
he was merely given possession. Thus, the kind of obtaining by deception which amounts to 
larceny by a trick and involves appropriation could be successfully prosecuted under section 
1, but the old false pretences type of obtaining by deception could not . . . .

As I have already said, in my view mere removal from the shelves without more is not an appro-
priation. Further, if a shopper with some perverted sense of humour, intending only to cre-
ate confusion and nothing more both for the supermarket and for other shoppers, switches 
labels, I do not think that that act of label switching alone is without more an appropriation, 
though it is not diffi  cult to envisage some cases of dishonest label switching which could be. 
In cases such as the present, it is in truth a combination of these actions, the removal from 
the shelf and the switching of the labels, which evidences adverse interference with or usur-
pation of the right of the owner. Those acts, therefore, amount to an appropriation and if they 
are accompanied by proof of the other three elements to which I have referred, the off ence of 
theft is established. Further, if they are accompanied by other acts such as putting the goods 
so removed and relabelled into a receptacle, whether a trolley or the shopper’s own bag or 
basket, proof of appropriation within section 3(1) becomes overwhelming.’

Therefore, whilst for the majority an appropriation occurs as soon as the customer assumes a 

right of ownership over property (ie possession or control), for Lord Lowry an appropriation 

would not occur until the assumption is accompanied by MR. Unfortunately, his view did not 

prevail and so appropriation would now occur at a very early stage in all of the above think-

ing point scenarios. This has no legal consequence whatsoever unless it is accompanied by 

MR when it then becomes theft, even before anything adverse to the interests of the shop 

has been done. A virtually instantaneous event despite a subsequent change of heart (or in 

other words—an attempt)!

The academic world was split as to whether it was right or wrong. Consider these views from 

J.C. Smith, commentary to Gomez [1993]Crim LR 304:

‘A case of wilful blindness. The crux of this case was the decision of the majority not to refer to 
the Eighth Report of the CLRC. “In my opinion,” said Lord Keith, “it serves no useful purpose at 
the present time to seek to construe the relevant provisions of the Theft Act by reference to 
[the Eighth Report].” No useful purpose! Except of course that it demonstrated conclusively 
that the decision of the majority fl atly contradicted the intention of Parliament – intention 
which was readily apparent from the fact that Parliament, having received the CLRC’s clear 
exposition of the eff ect of their draft bill, enacted legislation identical in all material respects 
with it. Of course, the majority were in fact aware of all this . . . .As for the dissent, one can only 
echo the editorial comment in Archbold News . . .: “It is a mystery how the majority of their 
Lordships failed to be persuaded by the elaborate and scholarly dissenting speech delivered 
by Lord Lowry which they do not answer.”. . .

The ratio decidendi: The certifi ed question was limited to the case where the consent of the 
owner has been obtained by a false representation and the House might have confi ned its 
decision to that point. It did not. The fact that, in the instant case, consent was obtained by 
a false representation is nowhere treated as material. Cases where the defendant makes no 

deception. In the latter case the off ender does appropriate the property because, although the
owner has handed over possession by consent (which was obtained by deception), he has not
transferred the property (that is, the ownership) and the off ender, intending to deprive the
owner permanently of his property, appropriates it, not by taking possession, but by the uni-
lateral act, adverse to the owner, of treating as his own and taking to himself property of which
he was merely given possession. Thus, the kind of obtaining by deception which amounts to
larceny by a trick and involves appropriation could be successfully prosecuted under section
1, but the old false pretences type of obtaining by deception could not . . . .

As I have already said, in my view mere removal from the shelves without more is not an appro-
priation. Further, if a shopper with some perverted sense of humour, intending only to cre-
ate confusion and nothing more both for the supermarket and for other shoppers, switches
labels, I do not think that that act of label switching alone is without more an appropriation,
though it is not diffi  cult to envisage some cases of dishonest label switching which could be.
In cases such as the present, it is in truth a combination of these actions, the removal from
the shelf and the switching of the labels, which evidences adverse interference with or usur-
pation of the right of the owner. Those acts, therefore, amount to an appropriation and if they
are accompanied by proof of the other three elements to which I have referred, the off ence of 
theft is established. Further, if they are accompanied by other acts such as putting the goods
so removed and relabelled into a receptacle, whether a trolley or the shopper’s own bag or
basket, proof of appropriation within section 3(1) becomes overwhelming.’

‘A case‘ of wilful blindness. The crux of this case was the decision of the majority not to refer to
the Eighth Report of the CLRC. “In my opinion,” said Lord Keith, “it serves no useful purpose at
the present time to seek to construe the relevant provisions of the Theft Act by reference to
[the Eighth Report].” No useful purpose! Except of course that it demonstrated conclusively
that the decision of the majority fl atly contradicted the intention of Parliament – intention
which was readily apparent from the fact that Parliament, having received the CLRC’s clear
exposition of the eff ect of their draft bill, enacted legislation identical in all material respects
with it. Of course, the majority were in fact aware of all this . . . .As for the dissent, one can only
echo the editorial comment in Archbold News . . .: “It is a mystery how the majority of their
Lordships failed to be persuaded by the elaborate and scholarly dissenting speech delivered
by Lord Lowry which they do not answer.”. . .

The ratio decidendi: The certifi ed question was limited to the case where the consent of the
owner has been obtained by a false representation and the House might have confi ned its
decision to that point. It did not. The fact that, in the instant case, consent was obtained by
a false representation is nowhere treated as material. Cases where the defendant makes no
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representation, like the taker of goods in a supermarket, are regarded as the same in principle 
as the deception cases. The decision is that the consent of the owner to the act done, or the 
fact that he authorised that act, is irrelevant.

Theft and obtaining: sections 1 and 15. The eff ect is that all cases of obtaining by deception 
contrary to section 15 are also theft with the negligible exception of obtaining land . . .

The eff ect on the law of theft. The full eff ect on the law of theft can be appreciated only when 
account is taken of the approval given to the ruling in Morris that the assumption of any of the 
rights of an owner amounts to an appropriation; and that it may amount to theft even though 
that act will not deprive the owner permanently, or at all, of his property; it is suffi  cient that 
the defendant has a present intention to deprive by some future act. Merely switching the 
labels in a supermarket, dishonestly intending to buy the article for the lower price, amounts to 
the complete off ence of theft, even though the enterprise is immediately interrupted or aban-
doned. We now have to couple this extraordinary ruling with the proposition that consent and 
authority are irrelevant and we reach this conclusion:

ANYONE DOING ANYTHING WHATEVER TO PROPERTY BELONGING TO ANOTHER, WITH OR 
WITHOUT THE AUTHORITY OR CONSENT OF THE OWNER, APPROPRIATES IT: AND, IF HE DOES SO 
DISHONESTLY AND WITH INTENT, BY THAT ACT OR ANY SUBSEQUENT ACT, PERMANENTLY TO 
DEPRIVE, HE COMMITS THEFT.

Of course the object of the Theft Act was to get away from the troublesome concepts of tak-
ing and carrying away but this reduced the actus reus of theft almost to vanishing point. Acts 
which common sense would regard as attempts or merely preparatory acts are the full off ence 
of theft . . . .Millions of employees are “appropriating” their employers’ property, millions of 
customers are “appropriating” the property of shopkeepers, husbands are “appropriating” 
the property of their wives and vice versa every hour of the day. Fortunately, no legal conse-
quences follow unless they have an intention dishonestly and permanently to deprive.’

Others, however, consider that the decision in Gomez was justifi ed: see this from S. Gardner, 

‘Appropriation in Theft—The Last Word’ (1993) 109 LQR 194:

‘Lord Keith now points out that since Lawrence is a clear authority on the issue and has never 
been displaced, it is right to follow it.

In its own terms, this summary resolution is unimpeachable. The only question is whether the 
answer is desirable from fi rst principles. It is suggested that it is. Most fundamentally, it is sub-
mitted that the quality of dishonest conduct is not necessarily altered by the victim’s consent. 
Consider, above all, cases where the victim consents to the taking, but does so in a state of low-
level, non-specifi c confusion. For example, elderly people are often exploited by rogues who 
dishonestly overcharge them for work, or underpay them for their treasures. The victim in such 
a case has consented to the taking, and her consent is not obviously vitiated, but it is very pos-
sible to sense that the rogue’s conduct should be criminal. However, in such circumstances it is 
not easy to convict for anything except ordinary theft. There can be no conviction for obtaining 
by deception under section 15 of the Theft Act, for want of a clear deception (cf. R. v. Silverman 
(1988) 86 Cr.App.R. 213); nor for the special form of theft established under section 5(4), for 
want of a true mistake; nor for blackmail or robbery, for want of any pressure. If theft were nega-
tived by the victim’s consent, then, such cases would constitute no off ence. By their Lordships’ 
decision in Gomez, however, theft does lie here. That result is to be applauded.

Another argument in favour of Gomez is that, even were we attracted to a requirement of non-
consent, we should reject it as making theft diffi  cult of administration by the criminal courts, 
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mitted that the quality of dishonest conduct is not necessarily altered by the victim’s consent.
Consider, above all, cases where the victim consents to the taking, but does so in a state of low-
level, non-specifi c confusion. For example, elderly people are often exploited by rogues who
dishonestly overcharge them for work, or underpay them for their treasures. The victim in such
a case has consented to the taking, and her consent is not obviously vitiated, but it is very pos-
sible to sense that the rogue’s conduct should be criminal. However, in such circumstances it is
not easy to convict for anything except ordinary theft. There can be no conviction for obtaining
by deception under section 15 of the Theft Act, for want of a clear deception (cf. R. v. Silverman
(1988) 86 Cr.App.R. 213); nor for the special form of theft established under section 5(4), for
want of a true mistake; nor for blackmail or robbery, for want of any pressure. If theft were nega-
tived by the victim’s consent, then, such cases would constitute no off ence. By their Lordships’
decision in Gomez, however, theft does lie here. That result is to be applauded.

Another argument in favour of Gomez is that, even were we attracted to a requirement of non-
consent, we should reject it as making theft diffi  cult of administration by the criminal courts,
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with their lay judges of fact. Consent is a problematic concept. Even if it simply meant “say-
ing yes,” diffi  culties would remain. As the facts in Lawrence show, the practical boundaries of 
“saying yes” are not altogether clear. And making a victim say “yes” at the point of a gun would 
apparently negate theft, and so too robbery. That would be absurd. The answer would have to 
be that consent means “true consent” – that is, an owner’s “yes” would be subject to vitiation 
by such factors as mistake or pressure. This approach is familiar from other branches of the 
law, above all contract. To adopt it in theft, however, would require magistrates’ benches and 
Crown Courts to handle notions which have been found elusive even in the higher courts on 
the civil side. Directions on the law would consequently be prone to error, and so to appeal; and 
even if a direction was sound (or even, perhaps, the more sound it was), the task of applying 
it might well baffl  e the lay judges of fact (cf. Whittaker v. Campbell [1984] Q.B. 318). Neither 
meaning of “consent,” therefore, would leave the law of theft in a happy condition, if non-con-
sent were a constituent of the off ence.

One other consideration in favour of the decision in Gomez is to be found in the opinion of Lord 
Browne-Wilkinson. It is a narrower point, but still important. His Lordship wishes theft to lie 
against a person who occupies a controlling position in a company and who purloins that com-
pany’s assets. Theft might lie to such a case even if the law required the owner’s non-consent (cf. 
Attorney-General’s Reference (No. 2 of 1982) [1984] Q.B. 624), but there are problems, if only of a 
jury’s comprehension of the concepts involved. With the new ruling that there is no such require-
ment, however, the aptness of theft to such a case has become simple and incontrovertible . . . .

The real point is this. What is true after Gomez is that all the activities which are covered by sec-
tion 15 are also, give or take mushrooms and the like, contained within theft. But that is also true 
of robbery and burglary (in its theft variant). These nevertheless exist as separate off ences 
because the harm suff ered by the victim is both a loss of property and a further form of injury as 
well. In robbery this further injury is the feeling of physical powerlessness. In burglary it is the 
feeling of lost territorial security. Refl ecting this combination of loss of property and additional 
injury, robbery and burglary have always been aggravated forms of theft, each carrying a maxi-
mum sentence higher than that for simple theft. It should be noted that in neither case does the 
simple off ence of theft discontinue where the aggravated off ence begins. This seems wise, for 
otherwise an accused could defeat a prosecution for simple theft by showing that, having used 
force or intrusion, he was in fact guilty of an aggravated off ence instead: which would be unedi-
fying. Even though they overlap with theft, therefore, it is impossible to say that the off ences of 
robbery and burglary are otiose. Obtaining by deception fi ts the same pattern. It too responds 
to the victim’s suff ering both a loss of property and an additional injury: in this case a feeling of 
intellectual vulnerability. It too now carries a higher maximum sentence than simple theft. It 
thus seems entirely supportable that, after Gomez, it should operate in the same way as rob-
bery and burglary, as an aggravated form of theft, with simple theft allowed to overlap it.’

Which type of victim does the author consider will be given greater protection by Gomez?

How many reasons can you identify in the extract that support Gomez?

thinking point 12.2

1. V lends D his bicycle for two weeks. D fails to return it. When does D appropriate?

2. Right now, you are presumably sitting on some sort of a chair whether at home/in the 

university or on the bus/tube. According to whose view in Gomez are you appropriat-

ing it and why?
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it might well baffl  e the lay judges of fact (cf. Whittaker v. Campbell [1984] Q.B. 318). Neither
meaning of “consent,” therefore, would leave the law of theft in a happy condition, if non-con-
sent were a constituent of the off ence.

One other consideration in favour of the decision in Gomez is to be found in the opinion of Lord
Browne-Wilkinson. It is a narrower point, but still important. His Lordship wishes theft to lie
against a person who occupies a controlling position in a company and who purloins that com-
pany’s assets. Theft might lie to such a case even if the law required the owner’s non-consent (cf.
Attorney-General’s Reference (No. 2 of 1982) [1984] Q.B. 624), but there are problems, if only of a
jury’s comprehension of the concepts involved. With the new ruling that there is no such require-
ment, however, the aptness of theft to such a case has become simple and incontrovertible . . . .

The real point is this. What is true after Gomez is that all the activities which are covered by sec-
tion 15 are also, give or take mushrooms and the like, contained within theft. But that is also true
of robbery and burglary (in its theft variant). These nevertheless exist as separate off ences
because the harm suff ered by the victim is both a loss of property and a further form of injury as
well. In robbery this further injury is the feeling of physical powerlessness. In burglary it is the
feeling of lost territorial security. Refl ecting this combination of loss of property and additional
injury, robbery and burglary have always been aggravated forms of theft, each carrying a maxi-
mum sentence higher than that for simple theft. It should be noted that in neither case does the
simple off ence of theft discontinue where the aggravated off ence begins. This seems wise, for
otherwise an accused could defeat a prosecution for simple theft by showing that, having used
force or intrusion, he was in fact guilty of an aggravated off ence instead: which would be unedi-
fying. Even though they overlap with theft, therefore, it is impossible to say that the off ences of 
robbery and burglary are otiose. Obtaining by deception fi ts the same pattern. It too responds
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3. V advertises his Rolex watch for sale. D, a rogue, agrees to buy it and one week later 

gives V a forged building society cheque for the price. V hands the watch to D. The 

cheque bounces. Has D stolen the watch?

The case of Gallasso below was decided on the same day as Gomez, but the Court of Appeal 

acquitted a D of theft on the basis that as she had not actually done anything wrong, there 

was no appropriation.

R v Gallasso ●  (1992) 98 CR APP R 284, [1993] CRIM LR 459 COURT OF APPEAL

The facts were that a nurse responsible for mentally handicapped patients was author-

ised to deposit cheques received on their behalves into trust accounts in their name from 

which she would draw for their needs. She received a cheque for £4,250 on behalf of one 

and opened a trust account in a building society in his name. She opened a further two 

accounts in his name when further cheques were received, one at a different and one 

at the existing building society. It was alleged that she intended to make unauthorised 

withdrawals.

The Court of Appeal allowed her appeal on the grounds that there had been no appro-

priation. There still had to be a taking (withdrawal from the new accounts)—that was 

the natural meaning of the word. The court did not believe that Gomez decided that one 

inevitably or automatically appropriated before actually doing anything wrong. In merely 

depositing the cheques, D had not actually done anything wrong.

If Gomez had been followed, the nurse would have been convicted on the basis of the fact 

that she was assuming a right of ownership over the cheques by depositing them into new 

accounts and that the owner’s consent was irrelevant. She clearly had a dishonest intent 

and before Gomez would have committed an act preparatory to theft. Gallasso is now 

considered as wrong.

a. How often can property be appropriated?

Taking the example of Fritschy, above, it might appear that appropriation occurred twice, 

on taking possession and on disposal in Switzerland. A later case of Ataakpu [1994] QB 69 

held that appropriation is not a continuing act and can only occur once. Therefore, when 

Ds imported hired cars into England from Germany and Belgium with the intention of sell-

ing them, the Court of Appeal held that appropriation occurred outside the jurisdiction of 

England and Wales.

Somewhat confusingly, the court reached the opposite conclusion in Ashcroft [2003] EWCA 

Crim 2365, where a haulier was held not to have appropriated items from sealed containers 

he was carrying from Scotland to England until he removed them and not on originally col-

lecting them. This decision was contrary to Gomez and in line with Skipp!

However that might be and despite its shortcomings, Gomez ought to have prevailed.

 Appropriation and gifts: theft by a lawful act?
In the 1990s, four Court of Appeal cases dealt with the question of appropriation from the 

point of view of whether the receiver of a valid gift could be guilty of theft where D had 

been dishonest but had not practised a deception. The three preceding House of Lords cases 

(Lawrence, Morris and Gomez) had all been concerned with deceptions/misrepresentations 

arising in commercial transactions. Gifts were a different matter entirely.

3. V advertises his Rolex watch for sale. D, a rogue, agrees to buy it and one week later 

gives V a forged building society cheque for the price. V hands the watch to D. The 

cheque bounces. Has D stolen the watch?
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The facts of the four cases were similar: they all involved gifts of large sums of money or valu-

able property by elderly or vulnerable donors to people they trusted: maids, carers or residen-

tial home managers. These trusted people took dishonest advantage of the donors. One of 

these cases was encountered above (Gallasso [1993]). The second was R v Mazo [1996] Crim 

LR 435 involving gifts of large sums of money to a maid from an 89-year-old employer whose 

mind was deteriorating. The maid’s conviction of theft was quashed by the Court of Appeal 

on the basis that the receiver of a valid gift could not commit theft.

The third and fourth cases were R v Hopkins, R v Kendrick [1997] 2 Cr App R 524, [1997] Crim 

LR 359 involving the transfer of money by a frail, blind and confused elderly resident of an 

old people’s home to two managers. Their convictions of theft were upheld for the Court 

of Appeal disagreed that the relevant question concerned the validity of the gift. There was 

therefore a confl ict in the law. The House of Lords in Hinks below resolved the confl ict by 

holding that the only issue was one of dishonesty and that one can appropriate a valid gift.

R v Hinks ●  [2000] 3 WLR 1590, [2001] CRIM LR 162 HOUSE OF LORDS

V, a 53-year-old naïve and gullible man of limited intelligence, transferred £60,000 and 

a television set to D, a young female friend. He understood what it meant to make a gift 

of his property. There was evidence of undue infl uence but no deception. The Court of 

Appeal held that the validity of the gifts was irrelevant to the question of appropriation. A 

question was certifi ed for an appeal to the House of Lords:

‘Whether the acquisition of an indefeasible title to property is capable of amounting to 

an appropriation of property belonging to another for the purposes of s1(1) Theft Act 

1968?’

The word ‘indefeasible’ meant that V retained no proprietary interest or any right to resume 

or recover any proprietary interest in the property.

In the House of Lords, the majority answered the question affi rmatively (Lords Steyn, Lord 

Jauncey, Lord Slynn). Guilt hinged on the question of dishonesty as decided by Gomez.

Lord Steyn for the majority: [Speaking of appropriation following Gomez].

‘In other words it is immaterial whether the act was done with the owner’s consent or author-
ity. It is true of course that the certifi ed question in Gomez referred to the situation where 
consent had been obtained by fraud. But the majority judgments do not diff erentiate between 
cases of consent induced by fraud and consent given in any other circumstances. The ratio 
involves a proposition of general application. Gomez therefore gives eff ect to section 3(1) 
of the Act by treating “appropriation” as a neutral word comprehending “any assumption by 
a person of the rights of an owner.” If the law is as held in Gomez, it destroys the argument 
advanced on the present appeal, namely that an indefeasible gift of property cannot amount 
to an appropriation.

Counsel for the appellant submitted in the fi rst place that the law as expounded in Gomez and 
Lawrence must be qualifi ed to say that there can be no appropriation unless the other party 
(the owner) retains some proprietary interest, or the right to resume or recover some propri-
etary interest, in the property. Alternatively, counsel argued that “appropriates” should be 
interpreted as if the word “unlawfully” preceded it. Counsel said that the eff ect of the decisions 
in Lawrence and Gomez is to reduce the actus reus of theft to “vanishing point” (see Smith and 
Hogan, Criminal Law, 9th ed., (1999) p. 505). He argued that the result is to bring the criminal 
law “into confl ict” with the civil law. Moreover, he argued that the decisions in Lawrence and 

‘In other words it is immaterial whether the act was done with the owner’s consent or author-
ity. It is true of course that the certifi ed question in Gomez referred to the situation where
consent had been obtained by fraud. But the majority judgments do not diff erentiate between
cases of consent induced by fraud and consent given in any other circumstances. The ratio
involves a proposition of general application. Gomez therefore gives eff ect to section 3(1)
of the Act by treating “appropriation” as a neutral word comprehending “any assumption by
a person of the rights of an owner.” If the law is as held in Gomez, it destroys the argument
advanced on the present appeal, namely that an indefeasible gift of property cannot amount
to an appropriation.

Counsel for the appellant submitted in the fi rst place that the law as expounded in Gomez and
Lawrence must be qualifi ed to say that there can be no appropriation unless the other party
(the owner) retains some proprietary interest, or the right to resume or recover some propri-
etary interest, in the property. Alternatively, counsel argued that “appropriates” should be
interpreted as if the word “unlawfully” preceded it. Counsel said that the eff ect of the decisions
in Lawrence and Gomez is to reduce the actus reus of theft to “vanishing point” (see Smith and
Hogan, Criminal Law, 9th ed., (1999) p. 505). He argued that the result is to bring the criminal
law “into confl ict” with the civil law. Moreover, he argued that the decisions in Lawrence and
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Gomez may produce absurd and grotesque results. He argued that the mental requirements of 
dishonesty and intention of permanently depriving the owner of property are insuffi  cient to fi l-
ter out some cases of conduct which should not sensibly be regarded as theft. He did not sug-
gest that the appellant’s dishonest and repellent conduct came within such a category . . . .

If the law is restated by adopting a narrower defi nition of appropriation, the outcome is 
likely to place beyond the reach of the criminal law dishonest persons who should be found 
guilty of theft. The suggested revisions would unwarrantably restrict the scope of the law 
of theft and complicate the fair and eff ective prosecution of theft. In my view the law as 
settled in Lawrence and Gomez does not demand the suggested revision. Those decisions 
can be applied by judges and juries in a way which, absent human error, does not result in 
injustice.

Counsel for the appellant further pointed out that the law as stated in Lawrence and Gomez 
creates a tension between the civil and the criminal law. In other words, conduct which is 
not wrongful in a civil law sense may constitute the crime of theft. Undoubtedly, this is so. 
The question whether the civil claim to title by a convicted thief, who committed no civil 
wrong, may be defeated by the principle that nobody may benefi t from his own civil or crimi-
nal wrong does not arise for decision. Nevertheless there is a more general point, namely 
that the interaction between criminal law and civil law can cause problems . . . . The pur-
poses of the civil law and the criminal law are somewhat diff erent. In theory the two systems 
should be in perfect harmony. In a practical world there will sometimes be some disharmony 
between the two systems. In any event, it would be wrong to assume on a priori grounds that 
the criminal law rather than the civil law is defective. Given the jury’s conclusions, one is 
entitled to observe that the appellant’s conduct should constitute theft, the only available 
charge. The tension between the civil and the criminal law is therefore not in my view a factor 
which justifi es a departure from the law as stated in Lawrence and Gomez. Moreover, these 
decisions of the House have a marked benefi cial consequence. While in some contexts of 
the law of theft a judge cannot avoid explaining civil law concepts to a jury (e.g. in respect 
of section 2(1)(a)), the decisions of the House of Lords eliminate the need for such explana-
tions in respect of appropriation. That is a great advantage in an overly complex corner of 
the law.’

NOTE

1.  Hinks says that if D dishonestly acquires ownership of property belonging to another by 

way of a valid gift, he will have appropriated and stolen it. Hinks is the logical extension 

of Gomez which held that the acquisition of ownership of another’s property acquired by 

deception or trick amounts to an appropriation and theft.

2.  The result of Hinks is that there is no longer any distinction between theft and fraud 

(previously deception) offences. The latter was always considered applicable where D had 

acquired ownership by deception/fraud. The former applied where ownership had not 

been acquired.

3.  After Hinks, appropriation includes conduct which under the civil law is not unlawful. If 

as a result of undue infl uence, a mentally competent V makes a gift of property to D, the 

transaction is not invalid under the general rules of contract. D will acquire a voidable 

title to the property in question. In other words, it belongs to D until or unless the gift is 

avoided by V. Look at the legal position of gifts under contract law:

Gomez may produce absurd and grotesque results. He argued that the mental requirements of 
dishonesty and intention of permanently depriving the owner of property are insuffi  cient to fi l-
ter out some cases of conduct which should not sensibly be regarded as theft. He did not sug-
gest that the appellant’s dishonest and repellent conduct came within such a category . . . .

If the law is restated by adopting a narrower defi nition of appropriation, the outcome is
likely to place beyond the reach of the criminal law dishonest persons who should be found
guilty of theft. The suggested revisions would unwarrantably restrict the scope of the law
of theft and complicate the fair and eff ective prosecution of theft. In my view the law as
settled in Lawrence and Gomez does not demand the suggested revision. Those decisions
can be applied by judges and juries in a way which, absent human error, does not result in
injustice.

Counsel for the appellant further pointed out that the law as stated in Lawrence and Gomez
creates a tension between the civil and the criminal law. In other words, conduct which is
not wrongful in a civil law sense may constitute the crime of theft. Undoubtedly, this is so.
The question whether the civil claim to title by a convicted thief, who committed no civil
wrong, may be defeated by the principle that nobody may benefi t from his own civil or crimi-
nal wrong does not arise for decision. Nevertheless there is a more general point, namely
that the interaction between criminal law and civil law can cause problems . . . . The pur-
poses of the civil law and the criminal law are somewhat diff erent. In theory the two systems
should be in perfect harmony. In a practical world there will sometimes be some disharmony
between the two systems. In any event, it would be wrong to assume on a priori grounds that
the criminal law rather than the civil law is defective. Given the jury’s conclusions, one is
entitled to observe that the appellant’s conduct should constitute theft, the only available
charge. The tension between the civil and the criminal law is therefore not in my view a factor
which justifi es a departure from the law as stated in Lawrence and Gomez. Moreover, these
decisions of the House have a marked benefi cial consequence. While in some contexts of 
the law of theft a judge cannot avoid explaining civil law concepts to a jury (e.g. in respect
of section 2(1)(a)), the decisions of the House of Lords eliminate the need for such explana-
tions in respect of appropriation. That is a great advantage in an overly complex corner of 
the law.’
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V may intend to transfer ownership of goods to D by sale or gift but ownership may not 

pass where V acts under any of the following:

1.  A fundamental mistake as to the identity of D or the identity/nature of the goods. The 

contract will be void. No ownership passes and goods can therefore be stolen.

2.  Duress, fraud, deception, misrepresentation, undue infl uence or unconscionability. The 

contract will be voidable in contract law or equity. This means that the contract is valid, 

allowing ownership to pass, until or unless V takes steps to bring it to an end (repudiate 

it) which must be done without undue delay.

It was always thought that the circumstances in 2 could give rise to a deception offence but 

not theft since D would have acquired ownership of the property, albeit under a voidable 

title, and therefore could not steal what belonged to him. Gomez had begun to dismantle 

that conventional view and in Hinks the House of Lords completed the process. The result of 

Hinks is that despite acquiring a voidable title, D has appropriated and stolen the property.

4.  Lord Steyn rejected the narrow approach to appropriation advocated by D’s counsel for 

it would lead to unjustifi ed acquittals of people who ought to be convicted of theft. This 

was despite the fact that a wider interpretation would produce confl ict between the civil 

and criminal law.

5.  Counsel for Hinks had argued that there should be no appropriation of property belonging to 

another unless V retains some proprietary right in it or unless D’s conduct was unlawful under 

the civil law. He referred to several examples of contractual problems which, under a wider 

interpretation of appropriation, would become theft. For example: V buys D’s painting think-

ing it is the work of an old master painter and offers £100,000 for it. It was in fact painted 

by D’s sister of which D is well aware. D does nothing to correct V’s mistake and accepts the 

money. D has an enforceable contract. Counsel argued that this would now become theft. 

Lord Steyn disagreed and considered that a prosecution would never arise or that if it did, D 

would be found not dishonest on the basis of a belief in a legal right to the money.

6.  The result of this decision is that appropriation as defi ned by s3(1) has more or less van-

ished from sight. The only real question left for determination is one of dishonesty, by no 

means an easy issue as you will read below. Read the following by J.C. Smith writing in the 

Criminal Law Review commentary on Hinks [2001] 144:

  ‘The decision, with all respect, is contrary to common sense. It is absurd that a person should 

be guilty of stealing property which is his and in which no-one else has any legal interest 

whatsoever. There is theft, but there are no stolen goods because the donor, ex hypothesi, 

never has any right to restitution . . . . “[The 1968 Act] is expressed in simple language as 

used and understood by ordinary literate men and women”; per Lord Diplock, Treacy v DPP 

[1971] AC 537 at 565. Whoever heard of ordinary literate people describing the receipt of a 

gift as an appropriation? “Appropriate your present from Santa Claus, dear.”’

For an alternative view, read the following by S. Shute, ‘Appropriation and the Law of Theft’ 

[2002] Crim LR 445:

‘Following Hinks it is now safe to conclude that there is nothing in the concept of appropria-
tion that requires a jury to consider whether a gift has been validly made. It is thus perfectly 
‘Following Hinks it is now safe to conclude that there is nothing in the concept of appropria-
tion that requires a jury to consider whether a gift has been validly made. It is thus perfectly

V may intend to transfer ownership of goods to D by sale or gift but ownership may not 

pass where V acts under any of the following:

1.  A fundamental mistake as to the identity of D or the identity/nature of the goods. The 

contract will be void. No ownership passes and goods can therefore be stolen.

2.  Duress, fraud, deception, misrepresentation, undue infl uence or unconscionability. The 

contract will be voidable in contract law or equity. This means that the contract is valid, 

allowing ownership to pass, until or unless V takes steps to bring it to an end (repudiate 

it) which must be done without undue delay.
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possible for the prosecution to bring a charge of theft where someone receives property from 
a donor in the knowledge that the donor only agreed to the transfer because she assumed, 
wrongly, that the donee had done something to deserve it . . . .

For many this enlargement of the scope of the criminal law to include cases where title 
passes as a result of an unimpeachable transaction is unjustifi ed. One argument against 
such an expansion is that it rides roughshod over the intentions of the framers of the Theft Act 
1968 . . . . A second objection to the decision in Hinks is that it opens the door to inappropriate 
prosecutions . . . . A third objection to Hinks is that it pares down excessively the actus reus 
of theft; indeed, some have argued that the combined eff ect of Hinks and Gomez is to reduce 
the actus reus of theft to ‘vanishing point’. Of course, as the actus reus of the crime shrinks, so 
the role played by the mens rea concept of dishonesty will necessarily increase: it will have to 
take much more of the strain of fi ltering out cases that ought not to be regarded as theft from 
those that are clearly theftuous. This, in turn, generates two interconnecting objections to the 
Gomez/Hinks position: one based on the rule of law; the other on the harm principle.

It is a foundational (although not an unqualifi ed) principle of our criminal law that citizens 
ought to be able to predict in advance whether or not their actions or omissions will fall foul of 
criminal prohibitions. Honouring this principle enhances a number of signifi cant rule of law val-
ues: it imposes constraints on the use of arbitrary power; it goes some way towards ensuring 
that state authorities show proper respect for human dignity and autonomy; it assists citizens 
who wish to plan for the future; and it increases human freedom by allowing citizens to choose 
eff ectively between various life options. Relying on dishonesty to take most of the defi nitional 
strain in the crime of theft is said to work against these values because it is far from easy to 
predict in advance whether one’s actions will or will not be adjudged dishonest . . . .

A connected argument against Hinks derives from the role of the liberal ‘harm principle’. This 
states that in a liberal society criminalization is justifi ed only if it serves to prevent harm. The 
principle operates as a principle of exclusion: it identifi es activities that ought not to be crimi-
nalised because their criminalization cannot be shown to serve the goal of preventing harm. 
The objection to Hinks is that it breaches the harm principle because it expands the scope of 
the off ence of theft to include cases where no civil wrong has been committed . . . .

Two points can be made in response to this argument; both are controversial. The fi rst is that 
there are good grounds for thinking that the conditions of the harm principle are met not only 
where an activity is itself harmful but also where it is a member of a class of acts that tend to 
cause harm . . . .The second point is that, in any case, the harm principle does not say that 
only harmful wrongs may be criminalized. Rather, it states that even harmless wrongs may be 
criminalized if criminalization diminishes their occurrence and if their wider occurrence would 
detract from other people’s prospects – for example, by diminishing some public good . . . . 
Once the harm principle is understood in this way it becomes possible to see why, even if the 
main reason for criminalizing theft is to protect property rights, it may nonetheless be justifi -
able to extend the crime of theft to cases where no property right has been infringed. This is 
because a State’s failure to criminalize wrongs that do not infringe property rights may itself 
undermine those rights or indeed some other public good.’

Which two principles does the author concede may be challenged by the decision in Hinks?

On what basis does he support this judgment?

Do you agree with the views of this or the previous author?

possible for the prosecution to bring a charge of theft where someone receives property from
a donor in the knowledge that the donor only agreed to the transfer because she assumed,
wrongly, that the donee had done something to deserve it . . . .

For many this enlargement of the scope of the criminal law to include cases where title
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A connected argument against Hinks derives from the role of the liberal ‘harm principle’. This
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principle operates as a principle of exclusion: it identifi es activities that ought not to be crimi-
nalised because their criminalization cannot be shown to serve the goal of preventing harm.
The objection to Hinks is that it breaches the harm principle because it expands the scope of 
the off ence of theft to include cases where no civil wrong has been committed . . . .

Two points can be made in response to this argument; both are controversial. The fi rst is that
there are good grounds for thinking that the conditions of the harm principle are met not only
where an activity is itself harmful but also where it is a member of a class of acts that tend to
cause harm . . . .The second point is that, in any case, the harm principle does not say that
only harmful wrongs may be criminalized. Rather, it states that even harmless wrongs may be
criminalized if criminalization diminishes their occurrence and if their wider occurrence would
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undermine those rights or indeed some other public good.’
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As with Gomez, the minority judgments in Hinks, adhering to the traditional view of appro-

priation, were persuasive but unsuccessful:

Lord Hobhouse for the minority (with Lord Hutton):

‘The reason of the Court of Appeal . . . depends upon the disturbing acceptance that a crimi-
nal conviction and the imposition of custodial sanctions may be based upon conduct which 
involves no inherent illegality and may only be capable of being criticised on grounds of lack 
of morality. This approach itself raises fundamental questions. An essential function of the 
criminal law is to defi ne the boundary between what conduct is criminal and what is merely 
immoral. Both are the subject of the disapprobation of ordinary right-thinking citizens and the 
distinction is liable to be arbitrary or at least strongly infl uenced by considerations subjective 
to the individual members of the tribunal. To treat otherwise lawful conduct as criminal merely 
because it is open to such disapprobation would be contrary to principle and open to the objec-
tion that it fails to achieve the objective and transparent certainty required of the criminal law 
by the principles basic to human rights . . . .

The truth is that a crime which relates to civil property and, inevitably, property concepts 
from the civil law have to be used and questions answered by reference to that law. Lord 
Roskill . . . was no doubt right in R v Morris [1984] AC 320 at 334 to warn in general terms 
against introducing into the criminal law questions whether particular contracts were void or 
voidable on the ground of mistake or fraud or whether any mistake was suffi  ciently fundamen-
tal to vitiate a contract. But the act at times expressly requires civil law concepts to be applied. 
[Lord Hobhouse then considered three signifi cant theft cases concerned with ‘belonging to 
another’ which had all been determined by reference to the civil law.] . . .

If . . . the transferee [D] has already had validly transferred to him the legal title to and pos-
session of the chattel without any obligation to make restoration, a later retention of or deal-
ing with the chattel by the transferee, whether or not “dishonest” and whether or not it would 
otherwise amount to an appropriation, cannot amount to theft. However much the jury may 
consider that his conduct in not returning the chattel falls below the standards of ordinary 
and decent people, he has not committed the crime of theft. The property did not belong to 
another.

The making of a gift is the act of the donor [V]. It involves the donor in forming the intention 
to give and then acting on that intention by doing whatever it is necessary for him to do to 
transfer the relevant property to the donee [D] . . . .Unless the gift was conditional, in which 
case the condition must be satisfi ed before the gift can take eff ect, the making of the gift is 
complete once the donor has carried out this step. The gift has become the property of the 
donee . . . .Once the donor has done his part in transferring the property to the defendant, the 
property, subject to the special situations identifi ed in the subsections of s5, ceases to be 
“property belonging to another”. However wide a meaning one were to give to “appropriates”, 
there cannot be a theft.’

The harm principle was explored further by A.L. Bogg and J. Stanton-Ife in ‘Protecting the 

Vulnerable: legality, harm and theft’ (2003) 23 Legal Studies 402:

‘The harm principle sets institutional constraints on the legitimate scope of the criminal law. 
Like the rule of law, it “refl ects the importance of making the law compatible with people’s need 
to be, to a substantial degree, the author of their own lives”; it should act as a bulwark against 
Lord Hobhouse’s worry that conduct be treated as criminal merely because it is open to moral 
disapprobation . . . It permits the criminalisation of wrongfully infl icted harm. Additionally, 

‘The reason of the Court of Appeal . . . depends upon the disturbing acceptance that a crimi-
nal conviction and the imposition of custodial sanctions may be based upon conduct which
involves no inherent illegality and may only be capable of being criticised on grounds of lack
of morality. This approach itself raises fundamental questions. An essential function of the
criminal law is to defi ne the boundary between what conduct is criminal and what is merely
immoral. Both are the subject of the disapprobation of ordinary right-thinking citizens and the
distinction is liable to be arbitrary or at least strongly infl uenced by considerations subjective
to the individual members of the tribunal. To treat otherwise lawful conduct as criminal merely
because it is open to such disapprobation would be contrary to principle and open to the objec-
tion that it fails to achieve the objective and transparent certainty required of the criminal law
by the principles basic to human rights . . . .

The truth is that a crime which relates to civil property and, inevitably, property concepts
from the civil law have to be used and questions answered by reference to that law. Lord
Roskill . . . was no doubt right in R v Morris [1984] AC 320 at 334 to warn in general terms
against introducing into the criminal law questions whether particular contracts were void or
voidable on the ground of mistake or fraud or whether any mistake was suffi  ciently fundamen-
tal to vitiate a contract. But the act at times expressly requires civil law concepts to be applied.
[Lord Hobhouse then considered three signifi cant theft cases concerned with ‘belonging to
another’ which had all been determined by reference to the civil law.] . . .

If . . . the transferee [D] has already had validly transferred to him the legal title to and pos-
session of the chattel without any obligation to make restoration, a later retention of or deal-
ing with the chattel by the transferee, whether or not “dishonest” and whether or not it would
otherwise amount to an appropriation, cannot amount to theft. However much the jury may
consider that his conduct in not returning the chattel falls below the standards of ordinary
and decent people, he has not committed the crime of theft. The property did not belong to
another.

The making of a gift is the act of the donor [V]. It involves the donor in forming the intention
to give and then acting on that intention by doing whatever it is necessary for him to do to
transfer the relevant property to the donee [D] . . . .Unless the gift was conditional, in which
case the condition must be satisfi ed before the gift can take eff ect, the making of the gift is
complete once the donor has carried out this step. The gift has become the property of the
donee . . . .Once the donor has done his part in transferring the property to the defendant, the
property, subject to the special situations identifi ed in the subsections of s5, ceases to be
“property belonging to another”. However wide a meaning one were to give to “appropriates”,
there cannot be a theft.’

‘The harm principle sets institutional constraints on the legitimate scope of the criminal law.
Like the rule of law, it “refl ects the importance of making the law compatible with people’s need
to be, to a substantial degree, the author of their own lives”; it should act as a bulwark against
Lord Hobhouse’s worry that conduct be treated as criminal merely because it is open to moral
disapprobation . . . It permits the criminalisation of wrongfully infl icted harm. Additionally,
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it permits the criminalisation of harmless wrongs if that reduces their occurrence, and their 
wider occurrence would tend to cause harm, by threatening people’s prospects . . . . . Was the 
supposed victim in Hinks actually harmed? Was he wronged? And what is the signifi cance of 
his consent or otherwise in the matter?

It seems clear that there had been harm to Mr Dolphin in the sense that his interests had been 
set back: he had been deprived of his property rights . . . .What of the second question we 
distinguished, whether this harm was wrongful? The most obvious response is that it was, 
since Mr Dolphin was exploited . . . . The victim . . . was a vulnerable individual of limited intel-
ligence, said to be trusting, generous and exceptionally naïve. The defendant had taken unfair 
advantage of the victim’s vulnerability, and abused his trust, in order to procure the transfer of 
his property . . . . the defendant had exploited the victim. Exploitation is a wrong, though the 
degree of wrongfulness will depend on a number of features . . .’

The authors go on to question whether V’s consent should have rendered Hinks’s conduct 

criminal rather than simply immoral. They concluded that her coercion and manipulation had 

violated his autonomy and that his consent was not ‘independent’.

thinking point 12.3

There is an old adage that what the civil law protects is no crime. But look at these 

questions:

1.  D befriends an elderly, wealthy man (V). V makes all sorts of valuable gifts to D in the 

genuine wish to give her tokens of his friendship. The gifts are not the result of any 

deception, pressure, undue infl uence or coercion on V’s part. She does, however, 

take knowing advantage of V’s loneliness in the hope that he will give her some of 

his wealth.

Has she appropriated V’s gifts?

2.  Have you sold a car/house knowing there were defects which the purchaser did not 

discover? The contract would be valid under the civil law. Would this now be theft?

3.  Some of you might recognise the facts of the next question from the contract law 

case of Smith v Hughes (1871) LR 6 QB 597:

Seller (S) offers to sell to purchaser (P) some oats and shows him a sample. P accepts 

but later refuses to take delivery on the grounds that the oats are new and he mistak-

enly thought he was buying old oats. In fact, the question of age was not mentioned 

at all. The agreement is held binding in court despite P’s unilateral mistake. Moreover, 

the contract is valid even if S knew of P’s self-deception. The rule caveat emptor 

(buyer beware) applies. S is entitled to his money. Following Gomez and Hinks, is 

S attempting to appropriate and steal P’s money if he knew of P’s mistake but said 

nothing to correct it?

Neither Hinks nor Gomez was referred to in the subsequent Court of Appeal case of R v 

Briggs [2003] 1 Cr App R 34, [2004] Crim LR 495 concerning theft of a credit balance of a 

bank account. The court held that an appropriation required ‘a physical act’ by D and that D 

must cause V’s loss. Therefore, where D had used deception to get two Vs to transfer money 

from their own bank account to the account of D’s own solicitor, there was no appropriation. 

It seems that different courts still apply their own interpretations of the law. We look at this 

case again under ‘Property’, p 643.

it permits the criminalisation of harmless wrongs if that reduces their occurrence, and their
wider occurrence would tend to cause harm, by threatening people’s prospects . . . . . Was the
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degree of wrongfulness will depend on a number of features . . .’

thinking point 12.3

There is an old adage that what the civil law protects is no crime. But look at these
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take knowing advantage of V’s loneliness in the hope that he will give her some of 
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2.  Have you sold a car/house knowing there were defects which the purchaser did not 
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but later refuses to take delivery on the grounds that the oats are new and he mistak-
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at all. The agreement is held binding in court despite P’s unilateral mistake. Moreover, 

the contract is valid even if S knew of P’s self-deception. The rule caveat emptor 

(buyer beware) applies. S is entitled to his money. Following Gomez and Hinks, is 

S attempting to appropriate and steal P’s money if he knew of P’s mistake but said 

nothing to correct it?
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Finally, the Privy Council in 2006 confi rmed the wider Gomez/Hinks interpretation of appro-

priation and held that gain or loss were irrelevant to appropriation. The case arose from the 

British Virgin Islands which has the same law on theft as England and Wales.

 Wheatley & Anr v Commissioner of Police of the British Virgin Islands ●  [2006] UKPC 
24, [2006] 1 WLR 1683 PRIVY COUNCIL

This was a case of corruption by a government employee (D1) who authorised a building 

contract to D2 in return for payment. Lord Bingham:

‘It is certainly true that in most cases of theft there will be an original owner of money or goods 
who will be poorer because of the defendant’s conduct. But in one of the two cases in R v Morris 
the defendant was arrested before paying the reduced price for the goods, so that the super-
market suff ered no loss, and in R (on the application of A) v Snaresbrook Crown Court [2001] All 
ER (D) 123, para 25, it was accepted that the alleged theft was carried out for a purpose which 
could fi nancially benefi t the company. In providing that an appropriation may be dishonest 
even where there is a willingness to pay, section 204(2) shows that the prospect of loss is not 
determinative of dishonesty. So the Court of Appeal was right, having found there to be appro-
priations, to consider whether on the evidence they had been made dishonestly . . . . In this 
instance, there is no dissonance between the criminal and the civil law, since the contracts 
made by the fi rst appellant, contrary to his authority and with the connivance of the second 
appellant, were plainly voidable at the suit of the Government.’

a. Acts preparatory to theft

Pre-Gomez, it was possible to commit an act preparatory to theft. D might properly have 

possession of property with a view to a later non-consensual appropriation. Since Gomez/

Hinks has made consent irrelevant, there is no longer such a thing as an act preparatory to 

appropriation. Appropriation is coincident with an assumption of any right of ownership.

Bona fi de purchasers
There is an exception from liability for theft in s3(2) Theft Act 1968 for innocent purchasers 

who pay a reasonable price for stolen property:

Where property or a right or interest in property is or purports to be transferred for value to a 
person acting in good faith, no later assumption by him of rights which he believed himself to be 
acquiring shall, by reason of any defect in the transferor’s title, amount to theft of the property.

Even if the purchaser later discovers the defect in title, he does not commit theft by keep-

ing or dealing with the property. However, the protection does not extend to handling (see 

‘Handling’, p 682) nor does it mean that the purchaser has acquired good title or ownership. 

Therefore, if, after discovering the defect, he sells the property to X falsely representing that 

he is the owner, this is a fraud offence.

Property

There is a very wide and comprehensive defi nition of property in s4(1). The only exceptions 

from that defi nition are land, things growing wild on land and wild creatures in s4(2)–(4).

Section 4:

‘Property’ includes money and all other property, real or personal, including things in action 
and other intangible property.

‘It is certainly true that in most cases of theft there will be an original owner of money or goods
who will be poorer because of the defendant’s conduct. But in one of the two cases in R v Morris
the defendant was arrested before paying the reduced price for the goods, so that the super-
market suff ered no loss, and in R (on the application of A) v Snaresbrook Crown Court [2001] All
ER (D) 123, para 25, it was accepted that the alleged theft was carried out for a purpose which
could fi nancially benefi t the company. In providing that an appropriation may be dishonest
even where there is a willingness to pay, section 204(2) shows that the prospect of loss is not
determinative of dishonesty. So the Court of Appeal was right, having found there to be appro-
priations, to consider whether on the evidence they had been made dishonestly . . . . In this
instance, there is no dissonance between the criminal and the civil law, since the contracts
made by the fi rst appellant, contrary to his authority and with the connivance of the second
appellant, were plainly voidable at the suit of the Government.’

Where property or a right or interest in property is or purports to be transferred for value to a
person acting in good faith, no later assumption by him of rights which he believed himself to be
acquiring shall, by reason of any defect in the transferor’s title, amount to theft of the property.

Section 4:

‘Property’ includes money and all other property, real or personal, including things in action
and other intangible property.
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This subsection makes it clear that virtually all tangible items are within the defi nition of 

property and can, therefore, be stolen. Things in action and intangible property are interests 

which one can own but not possess because they lack a physical existence. They can only be 

asserted by legal action: debt, shares, trade marks, copyright.

There are six types of property that need specifi c examination:

a. Intellectual property

b. Bank accounts

c. Tickets

d. Electricity

e. Bodies

f. Land.

Intellectual property
Intellectual property, information or services are excluded. Therefore, the acquisition of trade 

secrets is not theft.

Oxford v Moss ●  (1978) 68 CR APP R 183 QUEEN’S BENCH DIVISION

D, an engineering student of Liverpool University, obtained a copy of an examination paper 

for Civil Engineering due to be held the following month. He did not intend to steal the 

actual piece of paper on which the examination was written, merely the information. He 

was convicted of theft of intangible property, namely, the confi dential examination infor-

mation. On appeal it was held that there was no property in the information and therefore 

he had not stolen it. Conviction quashed.

The exclusion of trade secrets once gave rise to the comment in Parliament that, ‘it is not too 

much to say that we live in a country where . . . the theft of the boardroom table is punished 

far more severely than the theft of the boardroom secrets’ (Rt Hon Sir Edward Boyle MP, 

Hansard, HC 13.12.68, vol 75 col 806—Blackstone’s Guide to the Fraud Act 2006, at 18).

The Law Commission has recommended a new offence of misuse of trade secrets 

(‘Legislating the Criminal Code: Misuse of Trade Secrets’, Law Com CP No 150, 1997).

Bank accounts
A credit balance in an account and a right to overdraw up to an agreed amount is a thing in 

action in the form of a debt owed by the bank to the customer. The relationship is therefore 

one of debtor-creditor.

If you have £100 in your bank account, the bank owes you a debt of that amount. You 

do not have a right to possess any particular notes or coins. Consequently, as a creditor, 

you have a right to draw on your account up to that limit including the right to draw on 

a contractually agreed overdraft. If the bank refuses to recognise the debt it owes to you, 

you can enforce it through legal action.

a. Bank accounts and unauthorised cheques

If D makes an unauthorised withdrawal from V’s account, and causes the credit balance or 

agreed overdraft to be reduced, he assumes a right of ownership over V’s debt and therefore 

appropriates a thing in action. But if more is withdrawn than was in the account in the fi rst 

place, no debt or thing in action can be appropriated for it does not exist.

If you have £100 in your bank account, the bank owes you a debt of that amount. You 

do not have a right to possess any particular notes or coins. Consequently, as a creditor, 

you have a right to draw on your account up to that limit including the right to draw on 

a contractually agreed overdraft. If the bank refuses to recognise the debt it owes to you, 

you can enforce it through legal action.

example
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If you have £100 in your account and D withdraws £150 from it, he will only have appro-

priated the debt owed to you by the bank of £100. The outstanding £50 was never yours 

to begin with, the bank never owed it to you, you had no right to it and D cannot there-

fore appropriate it.

The same would apply if you had become overdrawn by tendering cheques to third parties 

for more than the total in your account. This is not theft. It may be an attempt or a fraud 

offence but it cannot be theft because there is no intangible property to appropriate.

R v Kohn ●  (1979) 69 CR APP R 395 COURT OF APPEAL

A director was authorised to draw cheques on a company bank account. He drew some 

cheques for unauthorised amounts. It was held that an unauthorised cheque for an amount 

which reduces or eliminates the credit balance amounts to theft of a debt owed by the bank 

to the account holder. The company’s right of action against its bank is thereby stolen. The 

cheques were not a nullity since he had authority to draw them. However, there was no 

theft where the account was in excess of agreed overdraft, as was in fact the case. The bank 

had no legal obligation to meet such cheques. There was no chose of action against the 

bank and therefore nothing for D to steal. His convictions of theft were quashed. Indeed, R 

v Navvabi [1986] 3 All ER 102 held that there is no theft where a cheque is presented backed 

with a cheque card on an overdrawn account. This is more likely to be a fraud offence.

b. Forged cheques are void

It was held in Chan Man-Sin v AG for Hong Kong [1988] 1 All ER 1 that if a forged cheque 

is presented for payment or money is otherwise transferred from one bank account to 

another D appropriates that account when he assumes V’s right as owner to draw cheques 

on the account. Although the intended victim of the theft is the account holder, a forged 

cheque is a nullity. Therefore, it is the bank which suffers the loss if it debits a customer’s 

account. The account holder, the owner of the debt, is reimbursed and will suffer no loss.

c. Appropriation of a bank account occurs when D issues the cheque

It was unclear for some time when appropriation of a bank account occurred. It was held in 

Kohn that no appropriation occurred until the unauthorised transaction took effect, ie when 

the account was debited. But in R v Governor of Pentonville Prison, ex p Osman (1990) 90 Cr 

App R 281 it was held that theft takes place as soon as D issues the cheques or sends a telex 

dishonestly instructing a bank to deal with V’s credit balance.

D in Hong Kong sent telex instructions to debit a bank account in New York. This was 
theft in Hong Kong.

This was followed in Ngan [1998] 1 Cr App R 331 where the Court of Appeal held that a credit 

balance was appropriated as soon as D paid in a cheque in England and sent a computer 

instruction to a bank in Scotland. Of course, if the account is not in credit at that point, it is 

hard to say that property has been appropriated for it might well not have been in existence.

After Gomez it would appear that D appropriates as soon as he does something which only 

an owner could do. Whether this consists of writing out an unauthorised cheque, picking up 

a cheque book belonging to another or sending instructions to another’s bank account as in 

the last two cases remains unclear. The case of Williams (p 646) indicates that V’s account 

must be debited before the appropriation occurs.

If you have £100 in your account and D withdraws £150 from it, he will only have appro-

priated the debt owed to you by the bank of £100. The outstanding £50 was never yours 

to begin with, the bank never owed it to you, you had no right to it and D cannot there-

fore appropriate it.

example
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d. Theft of V’s credit balance: V writes a cheque in D’s favour

If V writes a cheque in D’s favour and gives it to him, D becomes the owner of that cheque 

and of the right to sue V for that amount. V is known as the drawer and D the payee. This is 

so even if D caused V to hand over the cheque by dishonest means. D commits no theft so 

far. However, once D presents the cheque to V’s bank for payment, he commits an act which 

triggers the reduction of V’s credit balance and this is an appropriation.

A rogue builder does some work for you and charges an excessive price. You pay by cheque. 

The builder pays the cheque into her account. The cheque is transferred to your account for 

payment. Your credit balance is reduced. The builder appropriates your credit balance.

This principle was confi rmed by the case of Williams (Roy) [2001] 1 Cr App R 23. D was a builder 

and targeted elderly householders. He charged reasonable prices for initial work in order to 

gain the trust of his victims and then charged exorbitant amounts for subsequent work. The 

Court of Appeal held, in accordance with Kohn, that theft of a chose in action may be commit-

ted when it is destroyed by D’s act of appropriation—the act being the physical presentation 

of the cheque. D appropriates the thing in action consisting in V’s credit balance in the bank 

when he presents the cheque and it is honoured, thus destroying that thing or part of it.

The same would apply where funds are transferred electronically or by automated transfer 

provided the process is personally initiated by D. 

However, the Court of Appeal in Briggs [2003] 1 Cr App R 34, [2004] Crim LR 495 disagreed, 

holding that V was the cause of the transfer. A niece deceived some elderly relatives, whose 

house she was selling on their behalves, by instructing her solicitors to put the proceeds of 

their sale (£49,000) into an account with which she purchased a property for their use in her 

own name instead of in their names. The transfer of funds had been by their consent, albeit 

under a deception. She was convicted of theft and appealed. Had the niece appropriated 

the credit balance in their account? The Court of Appeal, without reference to either Gomez 

or Hinks, quashed the conviction. The Vs had consensually caused the payment to be made. 

Whoever caused the destruction of the credit balance appropriated it. To hold otherwise 

would risk creating too great an overlap between theft and deception. They further held that 

appropriation signifi ed a physical act rather than a remote action triggering the payment.

The decision is seemingly irreconcilable with the earlier House of Lords decisions of Gomez 

and Hinks which held that consent is irrelevant, and to Williams which, if correct, ought 

to have prevailed. Whether theft of a cheque which V hands over to D now constitutes an 

offence is doubtful.

Under the Fraud Act 2006, interfering with the credit balance of another by false representa-

tion is also a fraud offence. Therefore, Roy Williams committed both theft and fraud. Note 

that a fraud offence does not require an active physical ‘obtaining’. It can be passive.

e. Theft of V’s bank credit was not a deception offence

Before the Fraud Act 2006, where D dishonestly obtained a cheque by deception from V he did 

not obtain the thing in action represented by the cheque from V (ie the credit of money to D’s 

account) because this was a new chose in action and it never belonged to V. Obtaining property 

by deception contrary to s15 TA 1968 required an ‘obtaining’ of ‘property belonging to another’.

The House of Lords held in R v Preddy & Slade & Dhillon [1996] 3 WLR 1996, CLR 726 that 

the debiting of V’s credit balance and the consequent crediting of D’s account as a result of a 

A rogue builder does some work for you and charges an excessive price. You pay by cheque. 

The builder pays the cheque into her account. The cheque is transferred to your account for 

payment. Your credit balance is reduced. The builder appropriates your credit balance.

example
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dishonest misrepresentation did not represent the obtaining of property belonging to another. 

Nothing had been obtained. V’s chose in action (ie the credit balance in V’s bank account) had 

been extinguished and a new chose in action (ie the credit balance in D’s bank account) was 

created, even though it had come into existence through deception. The new chose in action 

represented a debt in an equivalent sum owed by a different bank to D or his solicitor. This 

being the case, nothing had been transferred or obtained, regardless of the method, whether 

by cheque or electronic transfer between banks. Hence, mortgage fraud was no offence.

The facts were that three Ds applied to building societies or other institutions for advances to 

be secured by mortgages. In each case, the mortgage application or accompanying documents 

contained one or more false statements. In the case of Preddy & Slade, more than £100,000 

had been obtained. The sums were obtained by a combination of cheque, telegraphic transfer 

and an electronic automated payment system known as CHAPS. The House of Lords held that 

nothing had been obtained by deception contrary to s15 and, at that point in time, neither had 

anything been stolen because the transfer was neither unauthorised nor a nullity. The convic-

tions under s15 were quashed. Mortgage fraud was apparently no crime.

Clearly, this presented a problem for the lending institutions. Parliament rushed in to fi ll the 

gap by passing the Theft (Amendment) Act 1996 which created new offences:

1.  Dishonestly obtaining a money transfer by deception, which was subsequently abolished by the 

Fraud Act 2006 and is now included in the offence of fraud by s1 of that Act.

2.  Section 24A: Retaining a wrongful credit

  This is a type of handling offence where money has been wrongfully credited to a bank account. A 

credit is ‘wrongful’ if it derives from: theft, blackmail, stolen goods or fraud (contrary to s1 Fraud 

Act 2006). D must know/believe the credit was wrongful and dishonestly fail to take reasonable 

steps to secure that the credit is cancelled.

Bank Account A Bank Account B

£100,000 £100,000Transfer

Lender (V) Borrower (D)
12

3 4

D applies for mortgage from V

Transaction starts
here.

Transaction ends
here.

Transfer extinguishes thing
in action in a/c A.

Money in
account A
    =
Thing in
action
belonging
to lender V

On receipt
of transfer,
new thing
in action
is created
in a/c B
belonging
to borrower D

Diagram 12.3
Diagram of 
Preddy & Slade
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However, it follows that, if D withdraws money from a bank cash dispenser in excess of the 

amount in his bank account or agreed overdraft, he will commit theft because that money 

will not have come from his own bank account. It might be recorded as a debit on his account 

later but at the time of appropriation, the money belongs to the bank: Poland v Ulatowski 

[2010] EWCA Crim 2673 (Admin). 

Tickets
A ticket, such as a rail or bus ticket, also represents a thing in action. It has greater value than 

just a piece of paper. It will only be taken because of its intrinsic economic or practical value—a 

contractual right to travel. It will not be diffi cult to see how a purchaser who is deprived of 

a ticket will be permanently deprived of both the physical ticket and that right to travel. Less 

clear is the situation where the ticket is taken from the issuing company because the ticket will 

probably be retained by the company at the journey’s end, provided the automated ticket bar-

rier retains it. Where this happens, how can it be said that there is an intention to permanently 

deprive the owner of the property? The same argument applies as in theft of cheques—the 

value may have been reduced or extinguished so that it is in such a changed form as to be a 

completely different thing but the cheque as a piece of paper is returned.

J.C. Smith argues in ‘Stealing Tickets’ [1998] Crim LR 723 that here D has a conditional intent: 

to only return the ticket in return for a free ride. If the condition is fulfi lled, then D has the 

necessary intention to permanently deprive. The same would apply to gambling chips and 

all sorts of tokens which, if taken from the owner, are returned only on condition that some-

thing of value is provided in exchange.

Electricity
A separate offence of ‘Abstracting Electricity’ exists under s13 Theft Act 1968 and this is not 

theft. In Low v Blease [1975] Crim LR 513 it was held that as electricity could not be appropri-

ated, D could not be convicted of burglary (entry of premises with intent to steal) when he 

entered premises and made a telephone call. Neither can heat be appropriated (Clinton v Cahill 

[1998] NI 200) where D diverted V’s hot water pipes to warm his property. This was not theft.

Bodies
At common law, there is no property in a corpse, meaning that strictly speaking, a corpse 

belongs to no-one and thus, if taken away, cannot be legally stolen. It was once a felony 

to steal a corpse for the purposes of witchcraft until that offence was repealed under the 

Witchcraft Act 1735. It is an offence to disinter a corpse without lawful authority. An interim 

right to possession of a corpse vests in those charged with burial such as executors, admin-

istrators or undertakers who may take a civil action in conversion against a person who 

deprives them of possession, but it cannot be stolen from them.

There is a limited right to possession, enforceable against third parties in tort (conversion), 

in a corpse or body part if used as medical specimen or exhibit where the item has acquired 

different attributes by undergoing the lawful application of skill. Therefore, under s4, limbs, 

organs, liquids, corpses and dead body parts can be defi ned as property. Less certain is the 

position of human embryos/body parts for transplant.

R v Kelly ●  [1998] 3 ALL ER 741 COURT OF APPEAL

Body parts preserved as anatomical specimens were taken by K, an artist, from the Royal 

College of Surgeons. K had permission to enter the college to draw the specimens. He 

asked a junior technician to remove 35 to 40 body parts of which he made casts. He then 
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buried most of the parts in a fi eld, kept a leg in his attic and stored the others in a friend’s 

fl at. K and the technician were convicted of theft and appealed.

Rose LJ:

‘We accept that, however questionable the historical origins of the principle, it has now been 
the common law for 150 years at least that neither a corpse, nor parts of a corpse, are in them-
selves and without more capable of being property protected by rights . . . . If that principle 
is now to be changed, in our view, it must be by Parliament, because it has been express or 
implicit in all the subsequent authorities and writings to which we have been referred that a 
corpse or part of it cannot be stolen.

To address the point as it was addressed before the trial judge and to which his certifi cate 
relates, in our judgment, parts of a corpse are capable of being property within s4 of the Theft 
Act, if they have acquired diff erent attributes by virtue of the application of skill, such as dis-
section or preservation techniques, for exhibition or teaching purposes: see . . . Dobson v 
North Tyneside Health Authority [1996] 4 All ER 474 . . .

Furthermore, the common law does not stand still. It may be that if, on some future occasion, 
the question arises, the courts will hold that human body parts are capable of being property 
for the purposes of s4, even without the acquisition of diff erent attributes, if they have a use 
or signifi cance beyond their mere existence. This may be so if, for example, they are intended 
for use in an organ transplant operation, for the extraction of DNA or, for that matter, as an 
exhibit in a trial.

So far as the question of possession by the Royal College of Surgeons is concerned, in our judg-
ment the learned judge was correct to rule that the college had possession, suffi  ciently for the 
purposes of and within s5(1) of the Theft Act 1968. Conviction confi rmed.’

a. Property of corpses

If the property of a dead person is stolen, the question of whether it still belongs to another 

(required by defi nition to be alive) will be decided according to the civil law.

R v Sullivan & Ballion ●  [2002] CRIM LR 758 COURT OF APPEAL

Two Ds appropriated £50,000, the illegal proceeds of drug dealing, from the body of their 

friend who had died the previous night. The trial judge ruled that the property did not 

belong to another and the charges were dismissed. Had the Ds been charged with theft 

of property of a ‘person unknown’ the outcome might have been different. The Court 

of Appeal held that if the £50,000 no longer belonged to the deceased, it must have 

belonged to someone (his benefi ciaries or the Crown if he was intestate?). His ‘clients’ or 

purchasers, having given the money to him, no longer retained any proprietary right to it.

But should it really make any difference to whom it belonged provided the Ds knew it did 

not belong to them?

Land

Section 4(2):

A person cannot steal land, or things forming part of land and severed from it by him or by his 
directions, except in the following cases, that is to say–

(a)  when he is a trustee or personal representative, or is authorised by power of attorney, or 
as liquidator of a company, or otherwise, to sell or dispose of land belonging to another, 

‘We accept that, however questionable the historical origins of the principle, it has now been
the common law for 150 years at least that neither a corpse, nor parts of a corpse, are in them-
selves and without more capable of being property protected by rights . . . . If that principle
is now to be changed, in our view, it must be by Parliament, because it has been express or
implicit in all the subsequent authorities and writings to which we have been referred that a
corpse or part of it cannot be stolen.

To address the point as it was addressed before the trial judge and to which his certifi cate
relates, in our judgment, parts of a corpse are capable of being property within s4 of the Theft
Act, if they have acquired diff erent attributes by virtue of the application of skill, such as dis-
section or preservation techniques, for exhibition or teaching purposes: see . . . Dobson v 
North Tyneside Health Authority [1996] 4 All ER 474 . . .

Furthermore, the common law does not stand still. It may be that if, on some future occasion,
the question arises, the courts will hold that human body parts are capable of being property
for the purposes of s4, even without the acquisition of diff erent attributes, if they have a use
or signifi cance beyond their mere existence. This may be so if, for example, they are intended
for use in an organ transplant operation, for the extraction of DNA or, for that matter, as an
exhibit in a trial.

So far as the question of possession by the Royal College of Surgeons is concerned, in our judg-
ment the learned judge was correct to rule that the college had possession, suffi  ciently for the
purposes of and within s5(1) of the Theft Act 1968. Conviction confi rmed.’

Section 4(2):

A person cannot steal land, or things forming part of land and severed from it by him or by his
directions, except in the following cases, that is to say–

(a)  when he is a trustee or personal representative, or is authorised by power of attorney, or
as liquidator of a company, or otherwise, to sell or dispose of land belonging to another,
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and he appropriates the land or anything forming part of it by dealing with it in breach of 
the confi dence reposed in him; or

(b)  when he is not in possession of the land and appropriates anything forming part of the 
land by severing it or causing it to be severed, or after it has been severed; or

(c)  when, being in possession of the land under a tenancy, he appropriates the whole or part 
of any fi xture or structure let to be used with the land . . . .

a. Land cannot generally be stolen

Land is in general excluded from the s4(1) defi nition of property and thus it cannot be stolen. 

There are civil remedies for the unlawful interference with land by third parties.

If your neighbour moves your boundary fence during the night so as to take for herself 

three metres of your garden, she does not steal it and you will need to resort to a civil 

action in trespass to enforce your right of ownership over the land.

Section 4(2) prohibits the interference with land belonging to another person from being 

regarded as theft subject to three exceptions in s4(2)(a) to (c). There are further exceptions 

in s4(3) and (4) below.

b. The exceptions

1. Trustees/Personal Representative: s4(2)(a) provides that land can be stolen by trus-

tees or personal representatives appointed by a will, etc. This would be where they dis-

pose of the land, structure or fi xtures other than in a way authorised by the relevant trust 

deed or will in breach of confi dence.

2. Severing/Fixtures: s4(2)(b) applies to people not in possession (ie non-occupiers). 

Although land cannot be stolen, things on land can be stolen by people not in possession 

by severing or after it has been severed. It applies to:

fi xtures (ie things fi xed to the land such as bricks, roof slates, woodwork, cupboards, basins, • 

glass, greenhouses, sheds, conservatories, fi replaces, plumbing, boilers, radiators, etc);

growing things (plants, trees) and even the substance of the land itself (eg turf, topsoil, • 

gravel, clay, etc).

   Therefore, D who may be a neighbour, passer-by or someone on the look-out, may steal 

something provided he severs it or it is already severed.

D sees a pile of lead pipes which have been stripped from a house in the front yard and 

takes them. He also cuts two dozen roses from the garden.

3.  Fixtures/Structures: s4(2)(c) applies to tenants in possession (ie occupiers). There is 

no need for severing here. A tenant in possession can steal fi xtures/fi ttings or structure 

within s4(2)(c) but cannot steal the land/dwelling of which he is in possession. Therefore, 

T can steal the doors/carpets/garden plants of her rented fl at, but not the top soil etc 

from the garden. There is no reason to suppose that the topsoil etc could not be stolen 

and he appropriates the land or anything forming part of it by dealing with it in breach of 
the confi dence reposed in him; or

(b)  when he is not in possession of the land and appropriates anything forming part of the
land by severing it or causing it to be severed, or after it has been severed; or

(c)  when, being in possession of the land under a tenancy, he appropriates the whole or part
of any fi xture or structure let to be used with the land . . . .

If your neighbour moves your boundary fence during the night so as to take for herself 

three metres of your garden, she does not steal it and you will need to resort to a civil 

action in trespass to enforce your right of ownership over the land.

D sees a pile of lead pipes which have been stripped from a house in the front yard and 

takes them. He also cuts two dozen roses from the garden.example

example
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by T’s partner or family member if they have no tenancy relationship to the landlord (eg 

joint tenants). Further, if a tenant steals something which is not fi xed to the structure, eg 

a painting, washing machine or television, then that will be theft under the general s4 

provisions. Presumably fi xtures can be stolen even though T does nothing to dismantle 

or remove them, eg contracting to sell a conservatory fi xed to the house of which he is a 

tenant.

A tenant moves out of her fl at before the expiry of her tenancy taking with her the land-

lord’s television (theft under s4(1)) and Victorian fi replace which she has to remove from 

the wall and dismantle (theft under s4(2)(c)).

Section 4(2)(c) does not include licensees (ie guests) who, under the general s4(1) provisions, 

will be unable to steal land.

Intangible rights, such as rights of way, right to light, rights to profi t and rent (otherwise 

known in land law terms as easements or incorporeal hereditaments) are also covered 

by s4(2).

c. Wild fruit and fl owers

Section 4(3):

A person who picks mushrooms growing wild on any land, or who picks fl owers, fruit or foliage 
from a plant growing wild on any land, does not (although not in possession of the land), steal 
what he picks, unless he does it for reward or for sale or other commercial purpose. For the 
purposes of this subsection ‘mushroom’ includes any fungus, and ‘plant’ includes any shrub 
or tree. 

There is a long tradition in England and Wales of picking wild fruit/foliage from the hedge-

rows and fi elds in the summer/autumn, eg mushrooms, berries such as blackberries and 

blackcurrants, foliage and fl owers for drying etc. This is preserved by s4(3) provided they 

are not to be commercially sold after picking. It will be theft where a plant is uprooted or 

obtained but not by picking, ie if it is hacked, chopped or sawn.

d. Wild creatures

Section 4(4):

Wild creatures, tamed or untamed, shall be regarded as property; but a person cannot steal a 
wild creature not tamed nor ordinarily kept in captivity, or the carcase of any such creature, 
unless either it has been reduced into possession by or on behalf of another person and pos-
session of it has not since been lost or abandoned, or another person is in course of reducing 
it into possession.

All animals can be stolen whether tamed or untamed. Wild animals which are free and not 

in anyone’s possession cannot be stolen. The owner of property with rivers full of fi sh or 

land full of rabbits/pheasants, all wild, has no proprietary right in them but does have a right 

to take them. Once taken, they belong to him. If taken by another, the offence is not theft, 

owing to the protection of s4(4), but poaching. Consequently, badgers enticed into traps 

set by a government agency were not property since they were not in the possession of the 

Section 4(3):

A person who picks mushrooms growing wild on any land, or who picks fl owers, fruit or foliage
from a plant growing wild on any land, does not (although not in possession of the land), steal
what he picks, unless he does it for reward or for sale or other commercial purpose. For the
purposes of this subsection ‘mushroom’ includes any fungus, and ‘plant’ includes any shrub
or tree.

Section 4(4):

Wild creatures, tamed or untamed, shall be regarded as property; but a person cannot steal a
wild creature not tamed nor ordinarily kept in captivity, or the carcase of any such creature,
unless either it has been reduced into possession by or on behalf of another person and pos-
session of it has not since been lost or abandoned, or another person is in course of reducing
it into possession.

A tenant moves out of her fl at before the expiry of her tenancy taking with her the land-

lord’s television (theft under s4(1)) and Victorian fi replace which she has to remove from 

the wall and dismantle (theft under s4(2)(c)).
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landowner: Cresswell v DPP [2006] EWHC 3379 (Admin). Now, wild creatures can only be 

stolen in the following circumstances:

If they are tamed or ordinarily kept in captivity (ie in zoos or in cages/hives/ponds at • 

home);

If they are reduced into and remain in possession of another person or are in the course of • 

being put into possession. Therefore, a poacher of a wild animal still does not commit theft 

but once he has it in his own possession, it can be stolen by a third party.

Belonging to another

This AR element rarely gives rise to diffi culty, for most of the time it is clear that D has appro-

priated something belonging to somebody else to which he has absolutely no legal right at 

all. However, the Theft Act protects not just ownership or possession but virtually all lesser 

legal and equitable rights.

Section 5(1):

Property shall be regarded as belonging to any person having possession or control of it, or 
having in it any proprietary right or interest, whether it be a right of ownership, possession or 
equitable right (except any equitable interest arising only from an agreement to transfer or 
grant an interest).

Therefore, although you can only steal what belongs to another, they do not need to own it 

outright provided they have some legal interest in the property such as the following:

Possession or control
You can steal something from anyone who has mere possession or control of it provided all 

other elements of theft can be proved. ‘Possession’ means physical control and an intention 

to possess. ‘Control’ means simply physical control. This means that if V has possession or 

control of your property (because you have lent it to them or allowed them to take it for 

repairs) you can steal it from them.

R v Turner (No 2) ●  [1971] 1 WLR 901 COURT OF APPEAL

D took his car to a garage for repairs. He found it parked outside the garage in the road, 

the repairs almost completed. D told the garage proprietor that he would return the next 

day and settle his bill. Using a spare key, he drove the car away without paying. It was held 

that he had stolen his car. In the course of the case, there were arguments on D’s behalf 

that the garage exercised inferior civil law rights to the car by virtue of a lien (limited right to 

possession for a particular purpose) since the car was in fact the subject of a hire purchase 

agreement and although legal ownership resided in the HP company, D’s right to posses-

sion by virtue of that agreement was greater than that of the garage.

Lord Parker CJ:

‘This court is quite satisfi ed that there is no ground whatever for qualifying the words “posses-
sion or control” in any way. It is suffi  cient if it is found that the person from whom the property 
is taken, or to use the words of the Act, appropriated, was at the time in fact in possession or 
control. At the trial there was a long argument as to whether that possession or control must 
be lawful, it being said that by reason of the fact that this car was subject to a hire-purchase 
agreement, Mr Brown (the garage proprietor) could never even as against the defendant 

Section 5(1):

Property shall be regarded as belonging to any person having possession or control of it, or
having in it any proprietary right or interest, whether it be a right of ownership, possession or
equitable right (except any equitable interest arising only from an agreement to transfer or
grant an interest).

‘This court is quite satisfi ed that there is no ground whatever for qualifying the words “posses-
sion or control” in any way. It is suffi  cient if it is found that the person from whom the property
is taken, or to use the words of the Act, appropriated, was at the time in fact in possession or
control. At the trial there was a long argument as to whether that possession or control must
be lawful, it being said that by reason of the fact that this car was subject to a hire-purchase
agreement, Mr Brown (the garage proprietor) could never even as against the defendant
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obtain lawful possession or control. As I have said, this court is quite satisfi ed that the judge 
was quite correct in telling the jury they need not bother about lien, and that they need not 
bother about hire purchase agreements. The only question was whether Mr Brown was in fact 
in possession or control.’

The garage proprietor had a proprietary right or interest over the car in his possession until 

the bill was paid but the court was only concerned with his intention to possess. This inter-

est was superior to that of the owner.

One needs to contrast Turner with a later Crown Court case of Meredith [1973] Crim LR 253 

where it was held that a car owner who removed his vehicle which had been impounded 

during a football match from a police station yard without paying the fi ne committed no 

theft in doing so. The statutory charge regulations gave the police no power to prevent the 

vehicle from being repossessed by its owner.

 Abandonment
The general position is that abandoned items do not belong to anyone and they cannot, 

therefore, be stolen. The only qualifi cation concerns whether the owner intended to aban-

don. If the owner demonstrates an intention to exclude others from the items in question, 

they are not abandoned.

R v Woodman ●  [1974] QB 754 COURT OF APPEAL

D removed some scrap metal from a disused factory belonging to English China Clays. 

They had sold all the scrap metal to a company which had left some inaccessible items 

on the premises. The factory had then been surrounded by a barbed wire fence to 

exclude trespassers. D was convicted of theft and appealed on the ground that he had 

not removed the metal from anyone’s possession or control. It was held that D had com-

mitted theft.

Lord Widgery CJ:

‘We have formed the view without diffi  culty that the recorder was perfectly entitled to do what 
he did, that there was ample evidence that English China Clays were in control of the site and had 
taken considerable steps to exclude trespassers as demonstrating the fact that they were in 
control of the site, and we think that in ordinary and straightforward cases if it is once established 
that a particular person is in control of a site such as this, then prima facie he is in control of the 
articles which are on that site . . . .The fact that it could not be shown that they were conscious 
of the existence of this or any particular scrap iron does not destroy the general principle that 
control of a site by excluding others from it is prima facie control of articles on the site as well.’

NOTE

One ought to ask the obvious question of whether ‘unconscious’ possession is consistent 

with possession as defi ned in Warner v Metropolitan Police Commissioner [1968] 2 All ER 356 

(Chapter 4, ‘Drug offences’, p 183) that possession requires a mental element.

Following Woodman, in Hibbert v McKiernan [1948] 2 KB 142 a trespasser on a golf 

course was guilty of stealing lost golf balls from the secretary and club members. This was 

obtain lawful possession or control. As I have said, this court is quite satisfi ed that the judge
was quite correct in telling the jury they need not bother about lien, and that they need not
bother about hire purchase agreements. The only question was whether Mr Brown was in fact
in possession or control.’

‘We have formed the view without diffi  culty that the recorder was perfectly entitled to do what
he did, that there was ample evidence that English China Clays were in control of the site and had
taken considerable steps to exclude trespassers as demonstrating the fact that they were in
control of the site, and we think that in ordinary and straightforward cases if it is once established
that a particular person is in control of a site such as this, then prima facie he is in control of the
articles which are on that site . . . .The fact that it could not be shown that they were conscious
of the existence of this or any particular scrap iron does not destroy the general principle that
control of a site by excluding others from it is prima facie control of articles on the site as well.’
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confi rmed in Rostron and Collinson [2003] 3 All ER (D) 269 where Ds retrieved lost golf 

balls for the purposes of resale, a lucrative business, from a lake and water features on a 

course. The issue was whether there was evidence that the balls were property belonging 

to another.

Consequently, placing items for collection by the local authority in a dustbin is not an aban-

donment. Neither is depositing items outside a charity shop. In Ricketts below both points 

were argued: 

R (Ricketts) v Basildon Magistrates Court ●  [2010] EWHC 2358 (ADMIN) HIGH COURT

D took bags of clothes from outside a charity shop and clothes from a wheelie bin at the 

back of another charity shop. He admitted he was going to sell them. He appealed to the 

High Court from the magistrates’ court decision that there was evidence of theft on which 

to commit him to the Crown Court. His argument was that the property in the bags and 

the bin had been abandoned. 

Wyn Williams J:

‘In my judgment it cannot be said that the British Heart Foundation acquired possession of the 
items or assumed control of them or even acquired a proprietary interest in them simply by vir-
tue of the fact that they were left in close proximity to the shop. However it is clearly the case, 
in my judgment, that it was open to the court to infer that the items had not been abandoned. 
The obvious inference on the bare facts before the magistrates was that persons unknown had 
intended the goods to be a gift to the British Heart Foundation. Those persons had an intention 
to give; they had also attempted to eff ect delivery. Delivery would be complete however only 
when the British Heart Foundation took possession of the items. Until that time, although the 
unknown would-be donor had divested himself of possession of the items, he had not given up 
his ownership of the items. I accept that it would have been more appropriate to lay a charge 
of stealing property belonging to persons unknown, though as I have said it is not material to 
the resolution of this case that the claimant was charged with appropriating items belonging 
to the British Heart Foundation…. 

I turn to the charge alleging theft from Oxfam since it is somewhat diff erent on the facts. 
The claimant admits that the items taken from Oxfam were items which had been placed in 
bins in close proximity to the rear of the shop. In my judgment, it would be open to a court to 
infer either that would-be donors had placed the items in the bin for receipt by Oxfam or that 
employees of Oxfam had placed the items in the bin for onward disposal by the local author-
ity. This analysis assumes of course that the bins belonged to or were controlled by Oxfam, 
which is not presently disputed. Upon that assumption it would be open to a court to infer 
that Oxfam had taken delivery of the items once placed within the bin. Alternatively, it could 
infer that Oxfam had taken possession of the items and had then placed them in the bin for 
disposal. Either way, Oxfam were in possession of the items at the time of the appropriation 
by the claimant….’ 

Therefore, provided all other elements of theft could be established, D committed 

theft.

Leaving things on premises and forgetting about them is not abandonment, neither is 

losing things and forgetting about them. Treasure trove and antiquities which are 200 

or 300 years old are not abandoned and once discovered vest in the Crown. If found on 

‘In my judgment it cannot be said that the British Heart Foundation acquired possession of the
items or assumed control of them or even acquired a proprietary interest in them simply by vir-
tue of the fact that they were left in close proximity to the shop. However it is clearly the case,
in my judgment, that it was open to the court to infer that the items had not been abandoned.
The obvious inference on the bare facts before the magistrates was that persons unknown had
intended the goods to be a gift to the British Heart Foundation. Those persons had an intention
to give; they had also attempted to eff ect delivery. Delivery would be complete however only
when the British Heart Foundation took possession of the items. Until that time, although the
unknown would-be donor had divested himself of possession of the items, he had not given up
his ownership of the items. I accept that it would have been more appropriate to lay a charge
of stealing property belonging to persons unknown, though as I have said it is not material to
the resolution of this case that the claimant was charged with appropriating items belonging
to the British Heart Foundation…. 

I turn to the charge alleging theft from Oxfam since it is somewhat diff erent on the facts.
The claimant admits that the items taken from Oxfam were items which had been placed in
bins in close proximity to the rear of the shop. In my judgment, it would be open to a court to
infer either that would-be donors had placed the items in the bin for receipt by Oxfam or that
employees of Oxfam had placed the items in the bin for onward disposal by the local author-
ity. This analysis assumes of course that the bins belonged to or were controlled by Oxfam,
which is not presently disputed. Upon that assumption it would be open to a court to infer
that Oxfam had taken delivery of the items once placed within the bin. Alternatively, it could
infer that Oxfam had taken possession of the items and had then placed them in the bin for
disposal. Either way, Oxfam were in possession of the items at the time of the appropriation
by the claimant….’ 
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private or public property, the owner or possessor of the land is entitled to possession as 

against third parties provided there is evidence of an intention to possess or control the 

land and anything on it. Therefore, using a metal detector and digging for antique jewel-

lery in a public park is trespass and theft (Waverley Borough Council v Fletcher [1995] 4 

All ER 756).

thinking point 12.4

Does D steal the following items?

1. X takes his bicycle to a shop for repair. The repairer, R, does the work but X fails to 

collect it as arranged. After three weeks, R puts the bicycle outside the shop because 

he needs the space. It remains there for a further week when D, a passer-by, sees the 

bike and takes it.

2. D, a workman dredging a pool on local authority open space, fi nds two antique gold 

rings. He decides to keep them.

Proprietary right or interest
Whether a victim retains a proprietary right or interest in property can only be determined by 

reference to civil law principles which defi ne ownership, possession or equitable rights. Some 

older theft cases were decided in accordance with the principles of contract or equity in order 

to determine whether D had become the owner or mere possessor of appropriated property. 

For instance in the next case the Court of Appeal had to decide whether D had become the 

owner of three gallons of petrol and two pints of oil which a garage attendant had poured 

into D’s car before he drove off without paying.

 Edwards v Ddin ●  [1976] 1 WLR 942 COURT OF APPEAL

Croom-Johnson J:

‘The whole question therefore was: whose petrol and oil was it when the defendant drove 
away? Property passes under a contract of sale when it is intended to pass. In such transac-
tions as the sale of petrol at a garage forecourt ordinary common sense would say that the 
garage and the motorist intended the property in the petrol to pass when it is poured into the 
tank and irretrievably mixed with the other petrol that is in it, and I think that is what the jus-
tices decided . . . .

By pouring the petrol into the tank the goods have been appropriated to the contract with 
the assent of both parties. If that is done unconditionally, then the property in the pet-
rol passes to the motorist . . . The garage owner does not reserve the right to dispose of 
the petrol once it is in the tank, nor is it possible to see how effect could be given to any 
such condition wherever petrol has been put in and is all mixed up with what other petrol 
is already there.

Section 5, which deals with but is not defi nitive of the expression ‘belonging to another’, is con-
cerned with all manner of interests in property. It was urged upon us that the motorist is under 
an implied obligation to retain his car with the petrol in its tank on the garage premises and not 
to take it away until such time as he has paid for it, and that until that has been done the garage 
owner retains some proprietary interest in the petrol in the tank . . . .That section in my view is 

‘The whole question therefore was: whose petrol and oil was it when the defendant drove
away? Property passes under a contract of sale when it is intended to pass. In such transac-
tions as the sale of petrol at a garage forecourt ordinary common sense would say that the
garage and the motorist intended the property in the petrol to pass when it is poured into the
tank and irretrievably mixed with the other petrol that is in it, and I think that is what the jus-
tices decided . . . .

By pouring the petrol into the tank the goods have been appropriated to the contract with
the assent of both parties. If that is done unconditionally, then the property in the pet-
rol passes to the motorist . . . The garage owner does not reserve the right to dispose of 
the petrol once it is in the tank, nor is it possible to see how effect could be given to any
such condition wherever petrol has been put in and is all mixed up with what other petrol
is already there.

Section 5, which deals with but is not defi nitive of the expression ‘belonging to another’, is con-
cerned with all manner of interests in property. It was urged upon us that the motorist is under
an implied obligation to retain his car with the petrol in its tank on the garage premises and not
to take it away until such time as he has paid for it, and that until that has been done the garage
owner retains some proprietary interest in the petrol in the tank . . . .That section in my view is

thinking point 12.4

Does D steal the following items?

1. X takes his bicycle to a shop for repair. The repairer, R, does the work but X fails to 

collect it as arranged. After three weeks, R puts the bicycle outside the shop because 

he needs the space. It remains there for a further week when D, a passer-by, sees the 

bike and takes it.

2. D, a workman dredging a pool on local authority open space, fi nds two antique gold 

rings. He decides to keep them.
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not apt to cover a case such as the present where there has been an outright sale of the goods 
and the property in the goods has passed and the seller is only waiting to be paid. Therefore the 
provisions of s5 do not aff ect the conclusion in the present case.’

NOTE

1.  Under contract law, ownership will pass from seller to purchaser at different times accord-

ing to whether the goods are ‘ascertained’ or not. It is a question of intention. Section 17 

Sale of Goods Act 1979 provides that in sale of goods transactions concerning ‘ascer-

tained’ (ie identifi able) goods, ownership passes in accordance with the parties’ intention, 

which is inevitably upon payment. Petrol is an ‘unascertained’ good (ie unidentifi able 

because it will mix with other petrol already in the tank) and the question of when owner-

ship is transferred falls to be dealt with by s18 1979 Act. Section 18 provides various rules 

for determining the intention of the parties so that it is possible for ownership to be trans-

ferred before payment. Edwards v Ddin decides that in garages, ownership passes as soon 

as D pumps the petrol into his tank, even before payment. There is an unconditional inten-

tion between the parties that ownership should be transferred at that point. Therefore, 

in driving off without paying for it, D committed no theft. The petrol already belonged to 

him and did not therefore belong to another.

2.  The same applies if you leave a restaurant without paying for a meal which you have con-

sumed. Once the food is in your stomach, it belongs to you and you cannot steal anything 

unless it belongs to another. That is not to say that you have not committed other offences 

(below).

3.  Would a different outcome have been reached if the issue in Edwards v Ddin had been 

whether D had appropriated property belonging to another instead of to whom the prop-

erty belonged? Probably and for these reasons:

Under Gomez/Hinks, appropriation occurs at a much earlier point in time: as soon as D assumes 

one of the rights of ownership, consent being irrelevant. If when fi lling the tank, D’s mind is 

dishonest because he intends not to pay, he will appropriate property belonging to another 

dishonestly and with intent. At that point when the petrol is being put into his tank it still 

belongs to another. Therefore, he steals the petrol even before driving away without paying.

On the other hand, if D intends to pay whilst fi lling the tank, but has a change of mind 

afterwards, the appropriation does not become dishonest until the change of mind. At that 

later point, the petrol already being in his tank, it belongs to him. D does not therefore steal 

property belonging to another.

In practice, D is more likely to be charged with ‘making off without payment’ under s3 Theft 

Act 1978 which does not depend on whether ownership is transferred, merely on whether 

D’s failure to pay for goods or services as expected is dishonest.

thinking point 12.5

D goes into a restaurant and orders a meal. He eats the meal and leaves without paying.

Has D committed theft?

not apt to cover a case such as the present where there has been an outright sale of the goods
and the property in the goods has passed and the seller is only waiting to be paid. Therefore the
provisions of s5 do not aff ect the conclusion in the present case.’

thinking point 12.5

D goes into a restaurant and orders a meal. He eats the meal and leaves without paying.

Has D committed theft?
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a. Proprietary right and mistake

When property has been acquired under a mistake, the courts will sometimes decide whether 

or not D has stolen property belonging to another according to the transfer of proprietary 

rights under the civil law. Here, as we saw above, a seller’s intention to transfer ownership of 

goods may be completely negated where the mistake is fundamental (ie a mistake of identity 

or nature of the property). This renders the contract void, meaning that no title passes at all 

and D therefore steals property belonging to another.

If the mistake is not fundamental (ie a mistake of quality), the contract will become voidable 

meaning that ownership can pass to the buyer until the seller rescinds the contract (takes 

steps to end it). In the meantime, D becomes the owner and therefore the property belongs 

to him. It should not be possible to steal what already belongs to you.

The court held in the next case that D did not commit theft because the contract was made 

under a mistake of quality:

Kaur v Chief Constable of Hampshire ●  [1981] 2ALL ER 430 COURT OF APPEAL

D, a customer in a shop, saw some shoes, some pairs of which were priced at £6.99 and 

others at £4.99. She came across a more expensive pair one of which was marked at the 

lower price. Without concealing either label, she took the shoes to the cashier hoping to 

be charged the lower price as indeed she was. She left the shop but was apprehended, 

charged and convicted of theft. Her conviction was quashed on appeal. The only question 

for the court was whether the contract was void or voidable. It was held that the mistake 

as to price was little different from one as to quality (ie non-fundamental). Therefore, 

the contract was voidable and D became the owner of the shoes upon payment. Neither 

appropriation nor theft were possible.

thinking point 12.6

If the facts of Kaur occurred today, would Ms. Kaur have appropriated and stolen the 

shoes? (Consider how Gomez might have affected the outcome.)

Trust property—equitable rights
The inclusion of equitable rights within s5(1) has allowed theft to expand into the area 

of the trust. A trust is an equitable concept whereby property is placed under the control 

of a trustee/s subject to certain conditions for the benefit of a beneficiary/ies. Trustees 

have a legal interest and beneficiaries have an equitable interest in trust property. Theft 

by a trustee of trust property held for the benefit of a beneficiary is now covered by 

s5(1).

a. Constructive trusts

A constructive trust is one which operates in the interests of conscience and justice irrespec-

tive of the express or presumed intentions of the parties. A court may therefore consider that 

property is held by someone of a particular status, such as an employee, under a constructive 

trust for the benefi t of his employer. If the employee permanently deprives the employer 

of that property, it will be stolen. Some decisions have been based on this principle but the 

courts are reluctant to extend it too far.

thinking point 12.6

If the facts of Kaur occurred today, would Ms. Kaur have appropriated and stolen the

shoes? (Consider how Gomez might have affected the outcome.)
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In Powell v MacRae [1977] Crim LR 571 the Court of Appeal held that a turnstile operator at 

Wembley Stadium who had taken a bribe to admit someone without a ticket did not hold the 

bribe on trust for his employers and had not therefore stolen it.

This argument was also accepted by the Court of Appeal in Attorney-General’s Reference 

(No 1 of 1985) where a manager of a public house and employee of a brewery sold beer pur-

chased privately from a wholesaler in breach of contract to increase his profi ts. The court did 

not consider these circumstances would give rise to a trust. A dishonest employee who kept 

some profi t was far removed from ordinary notions of stealing.

Further provisions of s5 provide that in three specifi ed situations, D can steal property belong-

ing to another even though he becomes the owner of it under the civil law:

b. Trust property

Section 5(2):

Where property is subject to a trust, the persons to whom it belongs shall be regarded as includ-
ing any person having a right to enforce the trust, and an intention to defeat the trust shall be 
regarded accordingly as an intention to deprive of the property any person having that right.

It is thought that charitable trusts or discretionary trusts for a very large class of benefi ciary 

might fall under this subsection. Trustees can therefore steal trust property.

c. Property received on account

Section 5(3):

Where a person receives property from or on account of another, and is under an obligation to 
the other to retain and deal with that property or its proceeds in a particular way, the property 
or proceeds shall be regarded (as against him) as belonging to the other.

This section applies to those holding money for another under an obligation to deal with it in 

a particular way, eg estate agents, solicitors, stockbrokers, pension fund holders.

Under the civil law, if you pay £500 to an estate agent or solicitor (D) by way of deposit 

or on account of work, he becomes the owner of that money subject to your instructions 

but you retain an equitable interest in it. If D dishonestly appropriates the money, he steals 

it from you and s5(1) applies. But, the prosecutor may rely on s5(3) without the need to 

investigate any underlying equitable interest that you may retain under s5(1).

There must be a legal as opposed to a moral obligation to retain or deal with the property.

Section 5(3) applies not only to those in fi nancial relationships holding client money, but 

to anyone in receipt of money for a specifi c purpose, such as £500 paid in advance to your 

decorator to purchase paint/paper to decorate your lounge next week.

But it can be difficult to distinguish money received on account from an ordinary con-

tractual debtor-creditor situation where the only remedy would be to sue for return 

of the money in a civil debt action. The difference appears to lie in a combination of 

whether the money goes into a separate client or a general account and the specific 

instructions in question. One case has held that a dishonest travel agent had no obliga-

tions under s5(3):

Section 5(3):

Where a person receives property from or on account of another, and is under an obligation to
the other to retain and deal with that property or its proceeds in a particular way, the property
or proceeds shall be regarded (as against him) as belonging to the other.

Section 5(2):

Where property is subject to a trust, the persons to whom it belongs shall be regarded as includ-
ing any person having a right to enforce the trust, and an intention to defeat the trust shall be
regarded accordingly as an intention to deprive of the property any person having that right.

Under the civil law, if you pay £500 to an estate agent or solicitor (D) by way of deposit 

or on account of work, he becomes the owner of that money subject to your instructions 

but you retain an equitable interest in it. If D dishonestly appropriates the money, he steals 

it from you and s5(1) applies. But, the prosecutor may rely on s5(3) without the need to 

investigate any underlying equitable interest that you may retain under s5(1).

example
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R v Hall ●  [1973] 1 QB 126 COURT OF APPEAL

D, a travel agent, received client deposits and money for air tickets to America. He paid the 

money into his fi rm’s general account. The tickets were never supplied and the money was 

never refunded. He was convicted of theft and appealed on the ground that he had not 

received the money under an obligation to retain or deal with it in a particular way.

Edmund-Davies LJ:

‘. . . when a client goes to a fi rm carrying on the business of travel agents and pays them money, 
he expects that in return he will, in due course, receive the tickets and other documents neces-
sary for him to accomplish the trip for which he is paying, and the fi rm are “under an obligation” 
to perform their part to fulfi l his expectation and are liable to pay him damages if they do not. 
But, in our judgment, what was not here established was that these clients expected them “to 
retain and deal with that property or its proceeds in a particular way,” and that an “obligation” 
to do so was undertaken by the appellant. We must make clear, however, that each case turns 
on its own facts. Cases could, we suppose, conceivably arise where by some special arrange-
ment (preferably evidenced by documents), the client could impose on the travel agent an 
“obligation” falling within s5(3). But no such special arrangement was made in any of the 
seven cases here being considered . . . .It follows from this that, despite what on any view must 
be condemned as scandalous conduct by the appellant, in our judgment on this ground alone 
this appeal must be allowed and the convictions quashed.’

The money was regarded as business income to be used as D saw fi t. Had the agent stated 

that the money would be held in a separate trust account to be repaid if the arrangements 

failed, the decision might have been different. As it was, the relationship was purely one 

of debtor-creditor entitling the clients to sue in the county court. Section 5(3) did not apply 

and therefore no theft had been committed.

However, each case turns on its own facts and the opposite decision was reached in 

Klineberg & Marsden [1999] 1 Cr App R 427 where purchasers paid £500,000 to a time-

share company for the purchase of apartments on the understanding that the money 

would be held by an independent trust company until completion. Only £233 was ever 

deposited with the company. The Court of Appeal held that there was an obligation to 

deal with the purchasers’ money in a particular way and therefore the company had com-

mitted theft.

thinking point 12.7

V gives D £1,800 to buy a particular type of car on V’s behalf. D spends the money on 

himself. Has D committed theft?

d. Property obtained under another’s mistake

Section 5(4):

Where a person gets property by another’s mistake, and is under an obligation to make restora-

tion (in whole or in part) of the property or its proceeds or of the value thereof, then to the extent 

of that obligation the property or proceeds shall be regarded (as against him) as belonging to 

thinking point 12.7kk

V gives D £1,800 to buy a particular type of car on V’s behalf. D spends the money on

himself. Has D committed theft?

‘. . . when a client goes to a fi rm carrying on the business of travel agents and pays them money,
he expects that in return he will, in due course, receive the tickets and other documents neces-
sary for him to accomplish the trip for which he is paying, and the fi rm are “under an obligation”
to perform their part to fulfi l his expectation and are liable to pay him damages if they do not.
But, in our judgment, what was not here established was that these clients expected them “to
retain and deal with that property or its proceeds in a particular way,” and that an “obligation”
to do so was undertaken by the appellant. We must make clear, however, that each case turns
on its own facts. Cases could, we suppose, conceivably arise where by some special arrange-
ment (preferably evidenced by documents), the client could impose on the travel agent an
“obligation” falling within s5(3). But no such special arrangement was made in any of the
seven cases here being considered . . . .It follows from this that, despite what on any view must
be condemned as scandalous conduct by the appellant, in our judgment on this ground alone
this appeal must be allowed and the convictions quashed.’

Section 5(4):

Where a person gets property by another’s mistake, and is under an obligation to make restora-

tion (in whole or in part) of the property or its proceeds or of the value thereof, then to the extent

of that obligation the property or proceeds shall be regarded (as against him) as belonging to
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the person entitled to restoration, and an intention not to make restoration shall be regarded 

accordingly as an intention to deprive that person of the property or proceeds.

In Moynes v Cooper [1956] 1 QB 439 a labourer was paid an advance of £6 19s 6d by a site 

agent. At the end of the week, the wages clerk also paid him his full weekly wage of £7 3s 4d 

which the labourer dishonestly kept. It was held that he became the owner of the full amount 

and had not committed theft.

This case is now overturned by s5(4) which imposes on the recipient a legal obligation to 

restore the overpayment to the mistaken payer.

The question of ‘obligation’ is one of civil law. There is some debate as to whether s5(4) is 

really necessary because the employer probably retains an equitable interest in the overpay-

ment and the case could probably be dealt with under s5(1).

Section 5(4) also applies to mistakes which have been fraudulently induced. In Gresham 

[2003] EWCA Crim 2070 D continued to collect his deceased mother’s pension for 10 years 

after her death from the Department of Education and did not inform them of her death. The 

Court of Appeal regarded this as an unforced mistake caused by D’s fraudulent conduct. The 

pension credited to her account still belonged to the Department.

It can be said by way of conclusion that the provisions of s5 represent a rather unclear divide 

between ordinary debt situations and theft. For the most part, debts are enforced through 

the civil courts. Section 5 states that in a few legally technical situations failing to repay a debt 

will also be a crime.

12.1.3  Mens Rea

The appropriation of property belonging to another must be proved to be dishonest and 

accompanied by an intention permanently to deprive. There must be proof of both elements 

of MR in relation to all three aspects of the AR.

Dishonesty

Dishonesty is not defi ned in the Theft Act other than a partial defi nition in s2(1) relating to 

certain beliefs and a willingness to pay in s2(2). Ordinarily the issue will be left to the jury as a 

question of fact and in the majority of cases requires no legal explanation at all. The jury will 

be free to apply their common sense to the issue. In cases falling within the s2(1) statutory 

defi nitions, or the Ghosh test, all of which are explained below, the issue will require legal 

guidance but the fi nal decision rests with the jury.

Section 2(1) beliefs
Section 2(1) contains a partial defi nition of dishonesty. Conduct will not be dishonest if D has 

any of three specifi ed beliefs. These beliefs will operate as a defence to an allegation of theft. 

D may assert that he was not dishonest according to s2(1). On the other hand, s2(2) states 

that D may be dishonest notwithstanding an intention to pay.

a. Section 2(1)(a): belief in right

A person’s appropriation of property belonging to another is not to be regarded as dishonest 
(a) if he appropriates the property in the belief that he has in law the right to deprive the other 
of it, on behalf of himself or of a third person.

the person entitled to restoration, and an intention not to make restoration shall be regarded

accordingly as an intention to deprive that person of the property or proceeds.

A person’s appropriation of property belonging to another is not to be regarded as dishonest
(a) if he appropriates the property in the belief that he has in law the right to deprive the other
of it, on behalf of himself or of a third person.
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This is known as the ‘claim of right’ defence. The belief must be honest but need be neither 

correct nor reasonable. If D is ignorant of the civil law and honestly believes that he is legally 

entitled to property when under contractual principles that is not the case, s/he does not 

have the MR for theft.

In R v Small (1988) 86 Cr App R 170 the Court of Appeal held that in considering whether a 

belief is honest or not it can in certain circumstances be honest and genuine even though 

not reasonable. Reasonableness is a factor to take into account in considering whether the 

belief was honest. The more unreasonable, the less likely the belief will be honest. This is 

really a refl ection of something called the Ghosh test of dishonesty which we shall meet 

shortly.

It is necessary to distinguish a belief in a legal as opposed to a moral right.

D’s aunt promised her that when she died she would leave D her diamond ring.

After the aunt’s death D discovers that by her will the ring is left to D’s cousin. D takes the 

ring from her aunt’s house in the belief that it ought to belong to her.

Here, D could not honestly assert a belief in a legal right. The defence would not apply. See 

also the next case:

R v Forrester ●  [1992] CRIM LR 793 COURT OF APPEAL

D’s landlord refused to repay him a £200 deposit at the end of his tenancy. D entered 

the landlord’s fl at by force, locked him in a room and took £200 worth of belongings. 

On appeal against conviction for robbery (theft by the use/threat of force) the Court of 

Appeal held that D may believe himself to be entitled to act unlawfully but there was little 

substance in his argument that he was honest.

However, it may not be hard to envisage situations where unlawful actions may be accom-

panied by an honest belief. See this problem:

thinking point 12.8

V owes D £50 and has been avoiding D for several weeks. D badly needs the money. 

D bumps into V one day who has a bundle of notes in his pocket. As V takes his mobile 

phone from his pocket a £50 note falls out and D takes it in the belief that it is his.

Does D commit theft?

b. Section 2(1) (b): belief in consent

A person’s appropriation of property is not to be regarded as dishonest:

if he appropriates the property in the belief that he would have the other’s consent if the other 
knew of the appropriation and the circumstances of it.

As above, the belief must be honest and genuine but need not be reasonable.

thinking point 12.8

V owes D £50 and has been avoiding D for several weeks. D badly needs the money.

D bumps into V one day who has a bundle of notes in his pocket. As V takes his mobile

phone from his pocket a £50 note falls out and D takes it in the belief that it is his.

Does D commit theft?

if he appropriates the property in the belief that he would have the other’s consent if the other
knew of the appropriation and the circumstances of it.

D’s aunt promised her that when she died she would leave D her diamond ring.

After the aunt’s death D discovers that by her will the ring is left to D’s cousin. D takes the 

ring from her aunt’s house in the belief that it ought to belong to her.

example
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D needs some money quickly but is overdrawn at the bank. He happens to know his 

fl at-mate’s debit bank card PIN number and takes her card whilst she is out to withdraw 

£100 from a cash machine. D intends to repay her later and therefore believes that she 

will not mind.

Whether he will have a defence that his actions were not dishonest depends on the genuine-

ness of his belief in consent. The circumstances of their relationship and conduct towards 

each other may or may not provide a basis for a genuine belief.

One problem might be s2(2) which states that:

A person’s appropriation may be dishonest notwithstanding that he is willing to pay for the 
property.

It will be a question of fact for the jury as to whether D’s belief is genuine.

c. Section 2(1)(c): belief that the property is lost

A person’s appropriation of property is not to be regarded as dishonest:

if he appropriates the property in the belief that the person to whom the property belongs can-
not be discovered by taking reasonable steps.

In general, lost property still belongs to the owner. A charge of theft can lay against D in 

respect of appropriation of property from ‘persons unknown’. Therefore, if D steals from a 

lost property offi ce or is discovered to have found a valuable object to which he believes he 

has no legal right, it can still be regarded as stolen. Section 2(1)(c) states that this will not be 

theft however if D asserts a genuine belief that the owner cannot be found by reasonable 

means.

Clearly, greater effort would be considered reasonable for more valuable items. Distinguish 

the situation where you fi nd a £5 note on the pavement in Oxford Street, London (where 

ownership would be virtually impossible to trace) from that where you discover a Renaissance 

painting leaning against the railings of the National Gallery, Trafalgar Square (where owner-

ship could be easily ascertained).

Reasonable steps do not mean absolutely exhaustive steps—just what a reasonable person 

would do.

thinking point 12.9

Are the following Ds dishonest under s2(1)(c)?

1. V is a legal trainee working on a large conveyancing case. On her way to a completion 

meeting, she absent-mindedly leaves a fi le of documents containing a bankers’ draft 

for £1 million on the seat of her train. D fi nds the draft and keeps it, taking no steps to 

trace the fi rm on whose account it has been drawn.

2. D fi nds a copy of the latest best-selling detective novel on the seat of a bus. There are 

only one or two people sitting at the back of the bus and they do not appear interested 

in it. She decides to keep the book.

A person’s appropriation may be dishonest notwithstanding that he is willing to pay for the
property.

if he appropriates the property in the belief that the person to whom the property belongs can-f
not be discovered by taking reasonable steps.

thinking point 12.9

Are the following Ds dishonest under s2(1)(c)?

1. V is a legal trainee working on a large conveyancing case. On her way to a completion 

meeting, she absent-mindedly leaves a fi le of documents containing a bankers’ draft 

for £1 million on the seat of her train. D fi nds the draft and keeps it, taking no steps to 

trace the fi rm on whose account it has been drawn.

2. D fi nds a copy of the latest best-selling detective novel on the seat of a bus. There are 

only one or two people sitting at the back of the bus and they do not appear interested 

in it. She decides to keep the book.

D needs some money quickly but is overdrawn at the bank. He happens to know his 

fl at-mate’s debit bank card PIN number and takes her card whilst she is out to withdraw 

£100 from a cash machine. D intends to repay her later and therefore believes that she 

will not mind.

example
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Dishonesty will be a question of fact in every case and must be left to the jury to decide. This 

is so whether D asserts a belief under s2(1), or the Ghosh test to which we now turn.

Dishonesty—the Ghosh test
Other than under s2(1), the issue of dishonesty is purely a matter of fact but in some circum-

stances the jury will also need to be directed on the Ghosh test: where D raises a defence that 

he did not believe that what he had done was dishonest according to ordinary standards. It 

will only apply where D’s conduct appears dishonest but D has a belief that, despite appear-

ances, he was not actually dishonest.

The Ghosh test:

1.  Was what was done dishonest according to the ordinary standards of reasonable and 

honest people?

2.  Must D have realised that what he was doing was dishonest according to those 

standards?

Under the test, if the answer is ‘yes’ to both questions, then D must be considered dis-

honest. If the answer is ‘no’ to the fi rst or second question then D will not be regarded as 

dishonest.

The test is not straightforward and somewhat circular. There are many criticisms of it but fi rst 

we must understand it. At one time, the test of dishonesty was purely objective in terms of 

whether D’s conduct was dishonest according to ordinary standards. This test was confi rmed 

by the next case:

R v Feely ●  [1973] QB 530 COURT OF APPEAL

D was employed by a fi rm of book-keepers as manager of a branch. His employers sent 

round a circular to all managers saying that the practice of borrowing from tills was to 

stop. Knowing this, D borrowed £30. He was owed more than twice this amount in 

unpaid wages. When the loss was discovered but before being attributed to him he 

placed a note in the till recording the taking. The trial judge directed the jury that D’s 

intention to repay the money was no defence. A belief that his employers would not 

have consented to the taking meant that he was dishonest. This was held by the Court of 

Appeal to be wrong.

Lawton LJ:

‘In s1(1) of the Act of 1968, the word “dishonestly” can only relate to the state of mind of the per-
son who does the act which amounts to appropriation. Whether an accused person has a partic-
ular state of mind is a question of fact which has to be decided by the jury when there is a trial on 
indictment, and by the magistrates when there are summary proceedings . . . . We do not agree 
that judges should defi ne what “dishonestly” means. This word is in common use whereas the 
word “fraudulently” which was used in s1(1) of the Larceny Act 1916, had acquired as a result of 
case law a special meaning. Jurors, when deciding whether an appropriation was dishonest can 
be reasonably expected to, and should, apply the current standards of ordinary decent people. 
In their own lives they have to decide what is and what is not dishonest. We can see no reason 
why, when in a jury box, they should require the help of a judge to tell them what amounts to 
dishonesty . . . .it is clear in our judgment that the jury should have been left to decide whether 
the defendant’s alleged taking of the money had been dishonest . . . .’ Appeal allowed.

‘In s1(1) of the Act of 1968, the word “dishonestly” can only relate to the state of mind of the per-
son who does the act which amounts to appropriation. Whether an accused person has a partic-
ular state of mind is a question of fact which has to be decided by the jury when there is a trial on
indictment, and by the magistrates when there are summary proceedings . . . . We do not agree
that judges should defi ne what “dishonestly” means. This word is in common use whereas the
word “fraudulently” which was used in s1(1) of the Larceny Act 1916, had acquired as a result of 
case law a special meaning. Jurors, when deciding whether an appropriation was dishonest can
be reasonably expected to, and should, apply the current standards of ordinary decent people.
In their own lives they have to decide what is and what is not dishonest. We can see no reason
why, when in a jury box, they should require the help of a judge to tell them what amounts to
dishonesty . . . .it is clear in our judgment that the jury should have been left to decide whether
the defendant’s alleged taking of the money had been dishonest . . . .’ Appeal allowed.
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On the face of it, this test appears to be sensible enough. Most people would agree on 

most cases of dishonesty. But one criticism was that it could be confused with an entirely 

objective approach so that conduct which appeared dishonest according to reasonable 

standards would be regarded as such irrespective of D’s genuine belief that he was not dis-

honest. In order to circumscribe the severity of such a harsh test, the next case attempted 

to clarify that what was really required was a subjective/objective approach. The unfortu-

nate consequence, however, was a good deal more confusion.

R v Ghosh ●  [1982] QB 1053 COURT OF APPEAL

D, a locum consultant surgeon, falsely claimed anaesthetist’s fees in respect of an NHS 

operation. The same amount of money was owed to him and had been outstanding for 

a period of time. He was charged with obtaining property by deception under s15 Theft 

Act 1968. The judge directed the jury to apply their own standards of dishonesty. D was 

convicted and appealed to the Court of Appeal.

Lord Lane CJ:

‘. . . R v Feeley . . . is often treated as having laid down an objective test of dishonesty for the 
purpose of s1 of the Theft Act 1968. But what it actually decided was (i) that it is for the jury 
to determine whether the defendant acted dishonestly and not for the judge, (ii) that the word 
“dishonestly” can only relate to the defendant’s own state of mind, and (iii) that it is unneces-
sary and undesirable for judges to defi ne what is meant by “dishonestly”. . . .Is “dishonestly” 
in s1 of the Theft Act 1968 intended to characterise a course of conduct? Or is it intended to 
describe a state of mind? If the former, then we can well understand that it could be estab-
lished independently of the knowledge or belief of the accused. But if, as we think, it is the 
latter, then the knowledge and belief of the accused are at the root of the problem.

Take for example a man who comes from a country where public transport is free. On his fi rst 
day here he travels on a bus. He gets off  without paying. He never had any intention of paying. 
His mind is clearly honest; but his conduct, judged objectively by what he has done, is dishon-
est. It seems to us that in using the word “dishonestly” in the Theft Act 1968, Parliament can-
not have intended to catch dishonest conduct in that sense, that is to say conduct to which no 
moral obloquy could possibly attach. This is suffi  ciently established by the partial defi nition 
in s2 of the Theft Act itself. All the matters covered by s2(1) relate to the belief of the accused. 
Section 2(2) relates to his willingness to pay. A man’s belief and his willingness to pay are 
things which can only be established subjectively. It is diffi  cult to see how a partially subjec-
tive defi nition can be made to work in harness with the test which in all other respects is wholly 
objective.

If we are right that dishonesty is something in the mind of the accused . . . ,then if the mind of 
the accused is honest, it cannot be deemed dishonest merely because members of the jury 
would have regarded it as dishonest to embark on that course of conduct.

So we would reject the simple uncomplicated approach that the test is purely objective, how-
ever attractive from the practical point of view that solution may be.

There remains the objection that to adopt a subjective test is to abandon all standards but that 
of the accused himself, and to bring about a state of aff airs in which “Robin Hood would be no 
robber”: R v Greenstein. This objection misunderstands the nature of the subjective test. It is 
no defence for a man to say “I knew what I was doing is generally regarded as dishonest; but I 
do not regard it as dishonest myself. Therefore I am not guilty.” What he is however entitled to 
say is “I did not know that anybody would regard what I was doing as dishonest.” He may not be 

‘. . . R v Feeley . . . is often treated as having laid down an objective test of dishonesty for the
purpose of s1 of the Theft Act 1968. But what it actually decided was (i) that it is for the jury
to determine whether the defendant acted dishonestly and not for the judge, (ii) that the word
“dishonestly” can only relate to the defendant’s own state of mind, and (iii) that it is unneces-
sary and undesirable for judges to defi ne what is meant by “dishonestly”. . . .Is “dishonestly”
in s1 of the Theft Act 1968 intended to characterise a course of conduct? Or is it intended to
describe a state of mind? If the former, then we can well understand that it could be estab-
lished independently of the knowledge or belief of the accused. But if, as we think, it is the
latter, then the knowledge and belief of the accused are at the root of the problem.

Take for example a man who comes from a country where public transport is free. On his fi rst
day here he travels on a bus. He gets off  without paying. He never had any intention of paying.
His mind is clearly honest; but his conduct, judged objectively by what he has done, is dishon-
est. It seems to us that in using the word “dishonestly” in the Theft Act 1968, Parliament can-
not have intended to catch dishonest conduct in that sense, that is to say conduct to which no
moral obloquy could possibly attach. This is suffi  ciently established by the partial defi nition
in s2 of the Theft Act itself. All the matters covered by s2(1) relate to the belief of the accused.
Section 2(2) relates to his willingness to pay. A man’s belief and his willingness to pay are
things which can only be established subjectively. It is diffi  cult to see how a partially subjec-
tive defi nition can be made to work in harness with the test which in all other respects is wholly
objective.

If we are right that dishonesty is something in the mind of the accused . . . ,then if the mind of 
the accused is honest, it cannot be deemed dishonest merely because members of the jury
would have regarded it as dishonest to embark on that course of conduct.

So we would reject the simple uncomplicated approach that the test is purely objective, how-
ever attractive from the practical point of view that solution may be.

There remains the objection that to adopt a subjective test is to abandon all standards but that
of the accused himself, and to bring about a state of aff airs in which “Robin Hood would be no
robber”: R v Greenstein. This objection misunderstands the nature of the subjective test. It is
no defence for a man to say “I knew what I was doing is generally regarded as dishonest; but I
do not regard it as dishonest myself. Therefore I am not guilty.” What he is however entitled to
say is “I did not know that anybody would regard what I was doing as dishonest.” He may not be
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believed . . . . But if he is believed, or raises a real doubt about the matter, the jury cannot be sure 
that he was dishonest.

In determining whether the prosecution has proved that the defendant was acting dishon-
estly, a jury must fi rst of all decide whether according to the ordinary standards of reasonable 
and honest people what was done was dishonest. If it was not dishonest by those standards, 
that is the end of the matter and the prosecution fails.

If it was dishonest by those standards, then the jury must consider whether the defendant 
himself must have realised that what he was doing was by those standards dishonest. In 
most cases, where the actions are obviously dishonest by ordinary standards, there will be no 
doubt about it. It will be obvious that the defendant himself knew that he was acting dishon-
estly. It is dishonest for a defendant to act in a way which he knows ordinary people consider 
to be dishonest, even if he asserts or genuinely believes that he is morally justifi ed in acting as 
he did. For example, Robin Hood or those ardent anti-vivisectionists who remove animals from 
vivisection laboratories are acting dishonestly, even though they may consider themselves 
to be morally justifi ed in doing what they do, because they know that ordinary people would 
consider these actions to be dishonest.’ Appeal dismissed.

The bold type above became known as the Ghosh test and consists of the two questions 

posed above which can be summarised as follows:

a.  was D’s act dishonest according to ordinary standards of reasonable and honest behav-

iour? AND

b.  did D believe himself to be dishonest according to those ordinary standards?

thinking point 12.10

Question (a) derives from Feely and (b) derives from Ghosh. Identify the objective and 

subjective parts of the test.

NOTE

1.  Lord Lane held that dishonesty characterises not a course of conduct but a state of mind. 

The correct test should therefore be a balance between an objective test (conduct: Feely) 

and a subjective test (D’s belief: Ghosh). The latter was introduced to allow justice to be 

done in genuine cases.

2.  To abandon all standards but those of D (a subjective test) could lead to a state of affairs 

whereby Robin Hood would be no robber. This had to be balanced against ordinary com-

mon standards to say that D should not know that he was dishonest according to reason-

able standards.

3.  There is a distinction to be drawn here between beliefs and values. One may hold certain 

values or principles on the basis that they are morally right. If one appropriates property 

belonging to another in accordance with those values (eg Robin Hood) it does not neces-

sarily mean that one can claim the defence because one may still believe that most people 

would regard such actions as dishonest.

believed . . . . But if he is believed, or raises a real doubt about the matter, the jury cannot be sure
that he was dishonest.

In determining whether the prosecution has proved that the defendant was acting dishon-
estly, a jury must fi rst of all decide whether according to the ordinary standards of reasonable
and honest people what was done was dishonest. If it was not dishonest by those standards,
that is the end of the matter and the prosecution fails.

If it was dishonest by those standards, then the jury must consider whether the defendant
himself must have realised that what he was doing was by those standards dishonest. In
most cases, where the actions are obviously dishonest by ordinary standards, there will be no
doubt about it. It will be obvious that the defendant himself knew that he was acting dishon-
estly. It is dishonest for a defendant to act in a way which he knows ordinary people consider
to be dishonest, even if he asserts or genuinely believes that he is morally justifi ed in acting as
he did. For example, Robin Hood or those ardent anti-vivisectionists who remove animals from
vivisection laboratories are acting dishonestly, even though they may consider themselves
to be morally justifi ed in doing what they do, because they know that ordinary people would
consider these actions to be dishonest.’ Appeal dismissed.

thinking point 12.10

Question (a) derives from Feely and (b) derives from Ghosh. Identify the objective and 

subjective parts of the test.
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4.  However, it is here that the test becomes technically complex because if D is genuinely 

ignorant of ordinary common standards, then the Ghosh test, applied literally, should lead 

to acquittal regardless of how unreasonable his actions. This was clearly not what Lord 

Lane intended.

The test has been criticised for it leaves the meaning of the word up to the jury whereas it 

ought to be defi ned according to legal principle offering clear guidance. Read this extract by 

E. Griew, ‘Dishonesty: The Objections to Feely and Ghosh’ [1985] Crim LR 341 in discussing 

each part of the Ghosh test in turn:

‘A. Objections to the Feely question

A1. More, longer and more diffi  cult trials

. . .

(a) The question tends to increase the number of trials. Whereas a different approach to 
the dishonesty issue might make clear that given conduct was dishonest as a matter of law 
and therefore constituted an offence, the Feely question leaves the issue open. It may be 
worth a defendant’s while to take his chance with the jury. One defendant will claim that he 
intended to repay the substantial sum of money that he borrowed from the fund entrusted 
to him and argue that his unjustified optimism about being able to do so bespeaks a tem-
peramental flaw but not a moral one. Another will assert his intention and expectation that 
the use of invested money for a purpose different from that to which he had represented 
that it would be applied would in good time have realised a handsome profit to the deceived 
investor, and he will invite the jury to say that he was not dishonest because he intended 
the substantial advantage of his deceived victim. Defences such as these provide ground 
for a contest where, before Feely, the defendants might have felt constrained to plead 
guilty . . . .

A2. Inconsistent decisions

The Feely question carries an unacceptable risk of inconsistency of decision . . . .It is only in a 
minority of cases that the matter will truly admit of argument. But within this crucial marginal 
group diff erent juries, as the presumptive embodiment of ordinary decent standards, may 
take diff erent views of essentially indistinguishable cases. The law of the relevant off ence will 
then vary as between diff erent defendants. This must be unacceptable.

A3. Fiction of community norms

The Feely question implies the existence of a relevant community norm. In doing so it glosses 
over diff erences of age, class and cultural background which combine to give the character 
of fi ction to the idea of a generally shared sense of the boundary between honesty and dis-
honesty. This is the more obvious in a society with the range of cultural groups that ours now 
has; and it is the more relevant since jury service was extended to the generality of electors 
between 18 and 65. It is simply naïve to suppose – surely no one does suppose – that there 
is, in respect of the dishonesty question, any such single thing as “the standards of ordinary 
decent people.”

A4. “Dishonestly” as an “ordinary word”

The premise [of the Feely reasoning] is a semantic one; whether the defendant acted “dishon-
estly” depends upon what “dishonestly” means. The conclusion is that the issue requires the 

‘A. Objections to the Feely question

A1. More, longer and more diffi  cult trials

. . .

(a) The question tends to increase the number of trials. Whereas a different approach to 
the dishonesty issue might make clear that given conduct was dishonest as a matter of law 
and therefore constituted an offence, the Feely question leaves the issue open. It may be 
worth a defendant’s while to take his chance with the jury. One defendant will claim that he 
intended to repay the substantial sum of money that he borrowed from the fund entrusted 
to him and argue that his unjustified optimism about being able to do so bespeaks a tem-
peramental flaw but not a moral one. Another will assert his intention and expectation that 
the use of invested money for a purpose different from that to which he had represented 
that it would be applied would in good time have realised a handsome profit to the deceived 
investor, and he will invite the jury to say that he was not dishonest because he intended 
the substantial advantage of his deceived victim. Defences such as these provide ground 
for a contest where, before Feely, the defendants might have felt constrained to plead 
guilty . . . .

A2. Inconsistent decisions

The Feely question carries an unacceptable risk of inconsistency of decision . . . .It is only in a 
minority of cases that the matter will truly admit of argument. But within this crucial marginal 
group diff erent juries, as the presumptive embodiment of ordinary decent standards, may 
take diff erent views of essentially indistinguishable cases. The law of the relevant off ence will 
then vary as between diff erent defendants. This must be unacceptable.

A3. Fiction of community norms

The Feely question implies the existence of a relevant community norm. In doing so it glosses 
over diff erences of age, class and cultural background which combine to give the character 
of fi ction to the idea of a generally shared sense of the boundary between honesty and dis-
honesty. This is the more obvious in a society with the range of cultural groups that ours now 
has; and it is the more relevant since jury service was extended to the generality of electors 
between 18 and 65. It is simply naïve to suppose – surely no one does suppose – that there 
is, in respect of the dishonesty question, any such single thing as “the standards of ordinary 
decent people.”

A4. “Dishonestly” as an “ordinary word”

The premise [of the Feely reasoning] is a semantic one; whether the defendant acted “dishon-
estly” depends upon what “dishonestly” means. The conclusion is that the issue requires the 
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application of ordinary “standards”. Between the premise and the conclusion lies the proposi-
tion that the meaning of the word “dishonestly” will be found by a reference to standards . . . . 
What must be expressed here is a doubt about the “ordinary word.” It simply does not follow 
from the truth that a word such as “dishonestly” is an ordinary word that all speakers of the 
language share the same sense of its application or non-application in particular contests. Once 
again, it is to the marginal case, where the issue is live and crucial, that this common sense 
objection particularly applies. Even judges, a relatively homogeneous group of uniformly high 
linguistic competence, have been known to diff er on the application of the epithet “dishonest” 
in a marginal case. It is not acceptable that the meaning of “dishonestly” should be “whatever in 
a particular case it conveys to the mind or minds of the tribunal of fact without any instruction 
as to the meaning . . .”

A7. “Anarchic” verdicts

The Feely question, off ered without qualifi cation to the jury, is a question of moral estimation 
without guidelines and permits “anarchic” verdicts which are not technically perverse. . . . A 
consequence of this . . . is that members of unpopular groups may receive inadequate protec-
tion from the law.

B. Objections to the Ghosh question

. . .

Inept correction of error

Once a relevant state of mind has been found, the only question remaining to be answered is 
whether . . . the jury’s sense of ordinary decent standards makes the defendant’s conduct with 
that state of mind dishonest. This is a question, not as to what state of mind the defendant 
had, but as to how that state of mind is to be characterised.

The confusion on this point in the Ghosh judgment is clear to see in the treatment of the 
hypothetical of a visitor from a foreign country where public transport is free. He travels 
on a bus without paying. Does he do so dishonestly? The court says that “his conduct, 
judged objectively by what he has done, is dishonest.” The error enters the argument at 
this point. It cannot be right, as the structure of the court’s argument plainly implies, that 
the visitor’s conduct would be regarded as dishonest by ordinary standards. If the jury 
knew that he believed public transport to be free, they would say that, according to ordi-
nary standards, he had not behaved dishonestly. There is no need to go further; his “state 
of mind” has already been taken into account. But the court, having declared him dishon-
est when “ judged objectively”, has to introduce a further “subjective” element to rescue 
him. That leads to the question: “did he know it was dishonest?” – an entirely unneces-
sary question . . . .

B5.The ‘Robin Hood defence’

A person may defend his attack on another’s property by reference to a moral or political con-
viction so passionately held that he believed (so he claims) that “ordinary decent” members 
of society would regard his conduct as proper, even laudable. If the asserted belief is treated 
as a claim to have been ignorant that the conduct was “dishonest” by ordinary standards (and 
it has been assumed that it might be so treated), and if the jury think (as exceptionally as they 
might) that the belief may have been held, Ghosh produces an acquittal. The result is remark-
able. Robin Hood must be a thief even if he thinks the whole of the right-thinking world is on his 
side.’

application of ordinary “standards”. Between the premise and the conclusion lies the proposi-
tion that the meaning of the word “dishonestly” will be found by a reference to standards . . . .
What must be expressed here is a doubt about the “ordinary word.” It simply does not follow
from the truth that a word such as “dishonestly” is an ordinary word that all speakers of the
language share the same sense of its application or non-application in particular contests. Once
again, it is to the marginal case, where the issue is live and crucial, that this common sense
objection particularly applies. Even judges, a relatively homogeneous group of uniformly high
linguistic competence, have been known to diff er on the application of the epithet “dishonest”
in a marginal case. It is not acceptable that the meaning of “dishonestly” should be “whatever in
a particular case it conveys to the mind or minds of the tribunal of fact without any instruction
as to the meaning . . .”

A7. “Anarchic” verdicts

The Feely question, off ered without qualifi cation to the jury, is a question of moral estimation
without guidelines and permits “anarchic” verdicts which are not technically perverse. . . . A
consequence of this . . . is that members of unpopular groups may receive inadequate protec-
tion from the law.

B. Objections to the Ghosh question

. . .

Inept correction of error

Once a relevant state of mind has been found, the only question remaining to be answered is
whether . . . the jury’s sense of ordinary decent standards makes the defendant’s conduct with
that state of mind dishonest. This is a question, not as to what state of mind the defendant
had, but as to how that state of mind is to be characterised.

The confusion on this point in the Ghosh judgment is clear to see in the treatment of the
hypothetical of a visitor from a foreign country where public transport is free. He travels
on a bus without paying. Does he do so dishonestly? The court says that “his conduct,
judged objectively by what he has done, is dishonest.” The error enters the argument at
this point. It cannot be right, as the structure of the court’s argument plainly implies, that
the visitor’s conduct would be regarded as dishonest by ordinary standards. If the jury
knew that he believed public transport to be free, they would say that, according to ordi-
nary standards, he had not behaved dishonestly. There is no need to go further; his “state
of mind” has already been taken into account. But the court, having declared him dishon-
est when “ judged objectively”, has to introduce a further “subjective” element to rescue
him. That leads to the question: “did he know it was dishonest?” – an entirely unneces-
sary question . . . .

B5.The ‘Robin Hood defence’

A person may defend his attack on another’s property by reference to a moral or political con-
viction so passionately held that he believed (so he claims) that “ordinary decent” members
of society would regard his conduct as proper, even laudable. If the asserted belief is treated
as a claim to have been ignorant that the conduct was “dishonest” by ordinary standards (and
it has been assumed that it might be so treated), and if the jury think (as exceptionally as they
might) that the belief may have been held, Ghosh produces an acquittal. The result is remark-
able. Robin Hood must be a thief even if he thinks the whole of the right-thinking world is on his
side.’
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thinking point 12.11

1. Do you consider D to be dishonest in the following situations:

a. D spends half an hour at work each day using the fi rm’s computer for her personal emails?

b. D takes home from work pens, staplers and paper for her personal use?

c. D buys a cheap CD player from a friend knowing that it has ‘come off the back of a 

lorry’ (ie that it is stolen)?

d. D infl ates her expenses claims at work so as to receive more than she has spent?

e.  D conceals certain episodes of self-employment in her tax returns so as to avoid pay-

ing as much income tax as she should?

2.  D has been accused of theft and puts forward the Ghosh defence. The jury consists of 

grey-haired, professional men. What are the risks of leaving the defi nition of dishonesty 

to the jury if D is alternately a single mother, mentally disabled, inarticulate or a scruffy 

and ill-educated young man?

3.  D is a fanatical member of an animal liberation movement. She sees a kitten in a 

cage by the front door of a research establishment. The kitten is clearly destined for 

experimentation. D takes it away with the conviction that she is honestly appropriating 

property belonging to another. Is she dishonest under the Ghosh test?

Preliminary research undertaken in 2009 by academics at Brunel University indicates that 

there are great variations between the sexes and the generations towards dishonesty 

(see: Leading Criminal Lawyers put Defi nitions of Dishonesty on Trial, at www.honesty-

lab.com). In several subsequent cases it has been asserted that the full Ghosh direction 

to the jury will only be required in those situations where D asserts a belief that what he 

had done was generally regarded as honest. Therefore, the direction will not be required 

when D appeared dishonest but states that he was merely forgetful or where the sole 

question is whether D’s assertion of a lack of dishonesty is genuine. See, for example, 

the next three cases:

R v O’Connell ●  [1991] CRIM LR 781 COURT OF APPEAL

D obtained building society mortgages fraudulently, concealing the fact that he already 

had several mortgages on different properties. He intended to let and then re-sell them 

so as to take advantage of increased values. At his trial for obtaining by deception con-

trary to s15 Theft Act 1968 he submitted that he was not dishonest because he intended 

to repay the mortgages and thus he did not intend to deprive the building societies of 

their money. The judge refused to allow this defence to go to the jury. D was convicted 

and appealed. The Court of Appeal held that if dishonesty is the issue, even though 

deception has been proved, it must be put to the jury. A defendant who says that, 

although he lied to obtain money, he was not dishonest is entitled to have his case con-

sidered by the jury.

R v Clarke (Victor) ●  [1996] CRIM LR 824 COURT OF APPEAL

D, a private investigator, falsely told a group of potential clients that he was a former fraud 

squad offi cer and court bailiff when he was not. D performed the job satisfactorily. He was 

convicted of deception contrary to s16 Theft Act 1968 and appealed on the basis that the 

thinking point 12.11

1. Do you consider D to be dishonest in the following situations:

a. D spends half an hour at work each day using the fi rm’s computer for her personal emails?

b. D takes home from work pens, staplers and paper for her personal use?

c. D buys a cheap CD player from a friend knowing that it has ‘come off the back of a 

lorry’ (ie that it is stolen)?

d. D infl ates her expenses claims at work so as to receive more than she has spent?

e.  D conceals certain episodes of self-employment in her tax returns so as to avoid pay-

ing as much income tax as she should?

2.  D has been accused of theft and puts forward the Ghosh defence. The jury consists of 

grey-haired, professional men. What are the risks of leaving the defi nition of dishonesty 

to the jury if D is alternately a single mother, mentally disabled, inarticulate or a scruffy 

and ill-educated young man?

3.  D is a fanatical member of an animal liberation movement. She sees a kitten in a 

cage by the front door of a research establishment. The kitten is clearly destined for 

experimentation. D takes it away with the conviction that she is honestly appropriating

property belonging to another. Is she dishonest under the Ghosh test?
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judge had removed the issue of dishonesty from the jury. The appeal was allowed. It was 

not necessarily dishonest to tell lies to obtain employment. D’s belief and intention could 

amount to evidence of honesty.

In neither case did the Court of Appeal confi rm that what each D had done was necessarily 

honest. But each was entitled to have the jury consider the issue before reaching a verdict.

We looked at the following case under s5 (‘Abandonment’, p 653) to which you will need 

to refer for the facts. It concerned the collection of golf balls from ponds on a course.

 R v Rostron and Collinson ●  [2003] EWCA CRIM 2206, [2003] 3 ALL ER (D) 269 COURT OF 
APPEAL

Mantell LJ:

‘The second ground of appeal is that the learned judge failed to give what is sometimes termed 
a Ghosh . . . direction. A Ghosh direction is such as may be necessary where it is said on behalf 
of a defendant accused of theft, or indeed of any other form of dishonesty, that he believed 
he was entitled to do what he did. Then the question may arise whether or not he truly held 
that belief and whether he would have considered that other reasonable persons in the same 
position might have been of the same mind.

Here the learned judge chose to give a simple, straightforward, clear and fair direction . . . He told 
the jury in terms that the prosecution had to prove that the defendant whose case was being 
considered knew that he was not entitled to go on to the golf course and remove golf balls. If that 
was established, then the necessary element of dishonesty had been proved, and, of course, if 
that were the case it would matter not what other people might think, because he could not in 
such circumstances have had an honest belief that he was entitled to do what he did.’

The Law Commission in ‘Legislating the Criminal Code: Fraud and Deception Law’ (Law 

Com CP No 155, 1999) is critical of the Ghosh test:

‘5.11 The Ghosh approach requires fact-fi nders to set a moral standard of honesty and deter-
mine whether the defendant’s conduct falls short of that standard . . . .But it is also a moral 
enquiry, and requires the making of a moral judgment. To say that something is dishonest is 
to characterise the existing facts, not add another fact. This, we believe, is an unusual kind 
of requirement in English criminal law. Traditionally, off ences consist of objectively defi ned 
conduct (or circumstances, or events) and mental states (or other fault elements, such as 
negligence), subject to objectively defi ned circumstances of justifi cation or excuse (such as 
self-defence or duress). In general the fact-fi nders’ task is to determine whether the defend-
ant’s conduct falls within the legal defi nition of the off ence, not whether they think it suffi  -
ciently blameworthy to be an off ence. A requirement that the conduct in question fall short of 
an undefi ned moral standard is out of keeping with this approach . . . .

5.13 A closer analogy to Ghosh dishonesty, perhaps, is gross negligence manslaughter. The 
law requires the jury to determine whether the defendant’s conduct was careless enough to 
be criminal, but does not tell them how careless it needs to be. It therefore requires the jury 
not just to apply a standard, but also to set it. Arguably this is no diff erent in principle from 
the kind of enquiry required by Ghosh. But in one sense it is more objective, because the riski-
ness of a person’s conduct is more quantifi able than its dishonesty. Given enough facts, risk 
can be mathematically assessed . . . .In the case of dishonesty, however, even this degree of 
objectivity does not exist. Dishonesty is not quantifi able, even in theory . . . . The fact-fi nders 

‘The second ground of appeal is that the learned judge failed to give what is sometimes termed
a Ghosh . . . direction. A Ghosh direction is such as may be necessary where it is said on behalf 
of a defendant accused of theft, or indeed of any other form of dishonesty, that he believed
he was entitled to do what he did. Then the question may arise whether or not he truly held
that belief and whether he would have considered that other reasonable persons in the same
position might have been of the same mind.

Here the learned judge chose to give a simple, straightforward, clear and fair direction . . . He told
the jury in terms that the prosecution had to prove that the defendant whose case was being
considered knew that he was not entitled to go on to the golf course and remove golf balls. If that
was established, then the necessary element of dishonesty had been proved, and, of course, if 
that were the case it would matter not what other people might think, because he could not in
such circumstances have had an honest belief that he was entitled to do what he did.’

‘5.11 The Ghosh approach requires fact-fi nders to set a moral standard of honesty and deter-
mine whether the defendant’s conduct falls short of that standard . . . .But it is also a moral
enquiry, and requires the making of a moral judgment. To say that something is dishonest is
to characterise the existing facts, not add another fact. This, we believe, is an unusual kind
of requirement in English criminal law. Traditionally, off ences consist of objectively defi ned
conduct (or circumstances, or events) and mental states (or other fault elements, such as
negligence), subject to objectively defi ned circumstances of justifi cation or excuse (such as
self-defence or duress). In general the fact-fi nders’ task is to determine whether the defend-
ant’s conduct falls within the legal defi nition of the off ence, not whether they think it suffi  -
ciently blameworthy to be an off ence. A requirement that the conduct in question fall short of 
an undefi ned moral standard is out of keeping with this approach . . . .

5.13 A closer analogy to Ghosh dishonesty, perhaps, is gross negligence manslaughter. The
law requires the jury to determine whether the defendant’s conduct was careless enough to
be criminal, but does not tell them how careless it needs to be. It therefore requires the jury
not just to apply a standard, but also to set it. Arguably this is no diff erent in principle from
the kind of enquiry required by Ghosh. But in one sense it is more objective, because the riski-
ness of a person’s conduct is more quantifi able than its dishonesty. Given enough facts, risk
can be mathematically assessed . . . .In the case of dishonesty, however, even this degree of 
objectivity does not exist. Dishonesty is not quantifi able, even in theory . . . . The fact-fi nders
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are required not merely to place the defendant’s conduct at an appropriate point on the scale, 
but to construct their own scale.’. . .

5.17 The test in Ghosh provides a way for fact-fi nders to apply the “ordinary standards of 
reasonable and honest people”, presumably by applying their common understanding of the 
word. But this amounts to an appeal to a unifi ed conception of honesty which we do not think 
is workable in modern society. We live in a heterodox and plural society which juries (and to a 
lesser extent magistrates) presumably replicate. To assume that there is a single community 
norm or standard of dishonesty, discernible by twelve (or even ten) randomly selected people 
of any age between 18 and 65, and of widely varied class, cultural, educational, racial and reli-
gious backgrounds, is unrealistic. How juries cope with these problems we cannot tell, given 
the prohibition on research into jury discussion. It seems inconceivable, however, that diff er-
ent juries do not come to diff erent decisions on essentially similar facts . . . .’

Intention permanently to deprive another of property

This is the second element of MR which must be proved against D in accordance with s1 Theft 

Act 1968. D must be dishonest in the appropriation of property belonging to another and must 

also intend permanently, not temporarily, to deprive at the time of appropriation. Deprivation 

may in fact be temporary, but only an intention permanently to deprive will satisfy this require-

ment. The term ‘intention permanently to deprive’ is not defi ned in the Theft Act. Rarely, an 

intention temporarily to deprive will be included in the limited circumstances explained below.

Intention is given its ordinary meaning (purpose) or is defi ned in accordance with Nedrick/

Woollin, ie foresight of a virtual certainty of deprivation. Therefore, foresight of a possibility 

or probability is not enough.

Temporary deprivations
a. Abandonment

In most cases, an intention to permanently deprive will be self-evident. Let us suppose that 

D surreptitiously:

takes your mobile telephone out of your bag and sells it;• 

takes £10 from your wallet and spends it.• 

D’s intention to permanently deprive you of your property at the time of appropriation is clear 

and may be inferred from the facts. D might be apprehended before he either sells or spends. 

You may recover your property. That does not matter. The focus is on D’s state of mind at the 

time. But supposing D appropriates property and then abandons it?

Abandonment of property is not inconsistent with an intention to permanently deprive:

a.  I appropriate your briefcase and, fi nding nothing in it, throw it away. My intention/

knowledge that you are virtually certain never to recover your briefcase may be 

inferred.

b.  However, suppose I drive away your car and abandon it after 50 miles. The chances 

of you recovering your car are far higher than recovering your briefcase because the 

registration of car ownership is well known to be centrally controlled and traceable. In 

this case, there can be no inference of intention for I will know that you will eventually 

recover the car, even if it is a wreck.

are required not merely to place the defendant’s conduct at an appropriate point on the scale,
but to construct their own scale.’. . .

5.17 The test in Ghosh provides a way for fact-fi nders to apply the “ordinary standards of 
reasonable and honest people”, presumably by applying their common understanding of the
word. But this amounts to an appeal to a unifi ed conception of honesty which we do not think
is workable in modern society. We live in a heterodox and plural society which juries (and to a
lesser extent magistrates) presumably replicate. To assume that there is a single community
norm or standard of dishonesty, discernible by twelve (or even ten) randomly selected people
of any age between 18 and 65, and of widely varied class, cultural, educational, racial and reli-
gious backgrounds, is unrealistic. How juries cope with these problems we cannot tell, given
the prohibition on research into jury discussion. It seems inconceivable, however, that diff er-
ent juries do not come to diff erent decisions on essentially similar facts . . . .’

Abandonment of property ist  not inconsistent with an intention to permanently deprive:

a.  I appropriate your briefcase and, fi nding nothing in it, throw it away. My intention/

knowledge that you are virtually certain never to recover your briefcase may be 

inferred.

b.  However, suppose I drive away your car and abandon it after 50 miles. The chances 

of you recovering your car are far higher than recovering your briefcase because the 

registration of car ownership is well known to be centrally controlled and traceable. In 

this case, there can be no inference of intention for I will know that you will eventually 

recover the car, even if it is a wreck.

example
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Taking and driving away a vehicle and then abandoning it after appropriation is therefore not 

theft but a separate offence under s12(1) Theft Act 1968:

Section 12(1) Taking an unauthorised conveyance:

. . . a person shall be guilty of an off ence if, without having the consent of the owner or other 
lawful authority, he takes any conveyance for his own or another’s use or, knowing that any 
conveyance has been taken without such authority, drives it or allows himself to be carried in 
or on it.

Moreover, under s1(2) Theft Act 1968, ‘it is immaterial whether the appropriation is made 

with a view to gain or for the thief’s own benefi t’.

b. Other temporary deprivations under s6(1)

Treating something as your own to dispose of contrary to the owner’s rights

Section 6(1) gives a partial defi nition of intention to permanently deprive. It states in a 

rather complicated way that ‘treating somebody else’s property as your own and dispos-

ing of it’ will amount to such an intention as can a borrowing. In other words, under s6(1) 

an intention to permanently deprive is deemed to arise in certain situations of temporary 

deprivation.

Section 6(1):

A person appropriating property belonging to another without meaning the other permanently 
to lose the thing itself is nevertheless to be regarded as having the intention of permanently 
depriving the other of it if his intention is to treat the thing as his own to dispose of regardless of 
the other’s rights; and a borrowing or lending of it may amount to so treating it if, but only if, the 
borrowing or lending is for a period and in circumstances making it equivalent to an outright 
taking or ‘disposal’.

Note that s6(1) is in two parts: ‘to treat the thing as his own to dispose of . . .’ and ‘a borrow-

ing or lending . . .’.

(i) ‘to treat the thing as his own to dispose of . . .’

The fi rst part applies to the following two situations where it is intended that the property 

taken should fi nd its way back to the owner:

The ‘buy-back’ principle• 

This principle was clearly illustrated in the following case. The offence was conspiracy to 

rob but the issue on appeal concerned intention to permanently deprive:

Raphael [2008] EWCA Crim 1014, [2008] Crim LR 995

V was robbed of his car by two Ds who then offered it back to him for £500. The car was 

abandoned when the police became involved. Both Ds were charged and convicted of 

conspiracy to rob. One issue on appeal was whether there was an intention to perma-

nently deprive at the time of appropriation. It was held by the CA that this was exactly the 

sort of case envisaged by s6(1) whereby something was taken and then offered back for 

V to buy if he wished. An intention permanently to deprive was deemed to arise in such 

circumstances.

Section 12(1) Taking an unauthorised conveyance:

. . . a person shall be guilty of an off ence if, without having the consent of the owner or other
lawful authority, he takes any conveyance for his own or another’s use or, knowing that any
conveyance has been taken without such authority, drives it or allows himself to be carried in
or on it.

Section 6(1):

A person appropriating property belonging to another without meaning the other permanently
to lose the thing itself is nevertheless to be regarded as having the intention of permanently
depriving the other of it if his intention is to treat the thing as his own to dispose of regardless of 
the other’s rights; and a borrowing or lending of it may amount to so treating it if, but only if, the
borrowing or lending is for a period and in circumstances making it equivalent to an outright
taking or ‘disposal’.

This principle was clearly illustrated in the following case. The offence was conspiracy to 

rob but the issue on appeal concerned intention to permanently deprive:

Raphael [2008] EWCA Crim 1014, [2008] Crim LR 995

V was robbed of his car by two Ds who then offered it back to him for £500. The car was 

abandoned when the police became involved. Both Ds were charged and convicted of 

conspiracy to rob. One issue on appeal was whether there was an intention to perma-

nently deprive at the time of appropriation. It was held by the CA that this was exactly the 

sort of case envisaged by s6(1) whereby something was taken and then offered back for 

V to buy if he wished. An intention permanently to deprive was deemed to arise in such 

circumstances.

example
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The ‘ransom’ principle• 

If I take your watch with the intention of returning it only after you have fulfi lled a condi-

tion such as agreeing to pay me £30, the fi rst part of s6(1) may again apply.

In the only case to come before the Court of Appeal on this point however, it was held that 

the taking must be ‘for so long as to amount to an outright taking’ which, according to s6(1) 

strictly appears to apply only to the second part and borrowing.

R v Coff ey ●  [1987] CRIM LR 498 COURT OF APPEAL

D obtained machinery from another with whom he had a business dispute. He decided 

to retain the machinery as ransom until the other complied with his demands. He was 

convicted of theft and appealed. The Court of Appeal allowed the appeal. The jury should 

not have convicted unless satisfi ed that the intended period of detention was so long as to 

amount to an outright taking.

NOTE

The court did not wish to confuse a conditional taking with an intention to permanently 

deprive. In any event, the words ‘to dispose of’ appear to be crucial to s6(1) in the dictionary 

sense: to deal with defi nitely, to get rid of, to get done with, to fi nish (Cahill [1993] Crim LR 

141) and are essential to any direction to the jury.

An obvious example of a temporary taking would be the taking of a travel ticket belonging 

to a company in the knowledge that the ticket will fi nd its way back to the owner when 

collected at the end of a journey. We looked at this under ‘property’. In Marshall, Coombes 

& Eren [1998] 2 Cr App R 282 it was held that someone who buys an underground ticket 

from another who then resells it can be convicted of theft. The Court of Appeal held that 

this amounted to treating the ticket as their own to dispose of regardless of the owner’s 

rights. A disposal does not necessarily indicate an intention permanently to deprive. For 

example, using a car as a getaway and then abandoning it does not give rise to s6 (Mitchell 

[2008] EWCA Crim 850). However, an intention may arise upon abandonment even if it 

was not present at the time of the original taking. Therefore, taking V’s bicycle by force 

and leaving it a few hundred yards away in bushes may give rise to an intention by virtue 

of s6(1) at either the taking or the abandonment: Pitchford LJ in Vinall [2011] EWCA Crim 

6252:

‘If the prosecution is unable to establish an intent permanently to deprive at the moment of 
taking it may nevertheless establish that the defendant exercised such a dominion over the 
property that it can be inferred that at the time of the taking he intended to treat the property 
as his own to dispose of regardless of the owner’s rights… Subsequent “disposal” of the prop-
erty may be evidence either of an intention at the time of the taking or evidence of an intention 
at the time of the disposal. When the allegation is theft a later appropriation will suffi  ce; when 
the allegation is robbery it almost certainly will not.’

If I take your watch with the intention of returning it only after you have fulfi lled a condi-

tion such as agreeing to pay me £30, the fi rst part of s6(1) may again apply.example

‘If the prosecution is unable to establish an intent permanently to deprive at the moment of 
taking it may nevertheless establish that the defendant exercised such a dominion over the
property that it can be inferred that at the time of the taking he intended to treat the property
as his own to dispose of regardless of the owner’s rights… Subsequent “disposal” of the prop-
erty may be evidence either of an intention at the time of the taking or evidence of an intention
at the time of the disposal. When the allegation is theft a later appropriation will suffi  ce; when
the allegation is robbery it almost certainly will not.’
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(ii) Borrowing or lending

The second part of s6(1) refers to borrowing or lending where it is equivalent to an outright 

taking or disposal. Borrowing something signifi es an intention to return it. The usual position 

is illustrated by this:

If I legitimately borrow your bicycle and then forget to return it to you, there would be no 

intention to permanently deprive at the time of appropriation (ie at the time of taking it), 

nor, indeed, later in keeping it. This will not be theft.

On the other hand, if I borrow £20 from your drawer, intending to return an equivalent 

amount later, the law says that I have permanently deprived you of the notes or coins 

appropriated unless I return exactly the same ones: Velumyl [1989] Crim LR 299.

However, it would be pedantic to say that an intention to restore property of equal value 

represents an intention permanently to deprive.

Borrowing and the essential value principle

Section 6(1) could theoretically apply to the situation where I take your Oyster card (London 

Underground pass) which you have credited with £15 and I use up £13 on journeys before 

returning it to you. You will not lose the card but will lose most of its value. However, s6(1) 

has been interpreted as establishing that unless all the essential quality of the property is lost, 

an intention to permanently deprive will not arise.

R v Lloyd ●  [1985] QB 829 COURT OF APPEAL

Films were removed from a cinema for a few hours and private copies were made as pirate 

copies for resale. The original fi lms were replaced. D was convicted of conspiracy to steal 

and appealed.

Lord Lane CJ held that, since there was only an intention to temporarily deprive the 

owners of the fi lm, this was the opposite of an intention to permanently deprive. A 

mere borrowing is never enough to constitute a guilty mind unless the intention is to 

return the thing in such a changed state that all the goodness or virtue has gone. In 

this case, the goodness, virtue or practical value of the fi lms to the owners had not 

disappeared.

‘[s6(1)] . . . has been described by JR Spencer . . . as a section which “sprouts obscurities at 
every phrase” and we are inclined to agree with him. It is abstruse. But it must mean, if nothing 
else, that there are circumstances in which a defendant may be deemed to have the intention 
permanently to deprive, even though he may intend the owner eventually get back the object 
which has been taken . . .

In general we take the same view as Professor Griew in The Theft Act 1968 and 1978 . . . .,namely, 
that s6 should be referred to in exceptional cases only. In the vast majority of cases it need not 
be referred to or considered at all . . . .

. . . the fi rst part of s6(1) seems to us to be aimed at the sort of case where a defendant takes 
things and then off ers them back to the owner for the owner to buy if he wishes. If the taker 
intends to return them to the owner only upon such payment, then, on the wording of s6(1), 
that is deemed to amount to the necessary intention permanently to deprive.

If I legitimately borrow your bicycle and then forget to return it to you, there would be no t

intention to permanently deprive at the time of appropriation (ie at the time of taking it), 

nor, indeed, later in keeping it. This will not be theft.

On the other hand, if I borrow £20 from your drawer, intending to return an equivalent 

amount later, the law says that I have permanently deprived you of the notes or coins 

appropriated unless I return exactly the same ones: Velumyl [1989] Crim LR 299.

example

‘[s6(1)] . . . has been described by JR Spencer . . . as a section which “sprouts obscurities at
every phrase” and we are inclined to agree with him. It is abstruse. But it must mean, if nothing
else, that there are circumstances in which a defendant may be deemed to have the intention
permanently to deprive, even though he may intend the owner eventually get back the object
which has been taken . . .

In general we take the same view as Professor Griew inThe Theft Act 1968 and 1978 . . . .,namely,
that s6 should be referred to in exceptional cases only. In the vast majority of cases it need not
be referred to or considered at all . . . .

. . . the fi rst part of s6(1) seems to us to be aimed at the sort of case where a defendant takes
things and then off ers them back to the owner for the owner to buy if he wishes. If the taker
intends to return them to the owner only upon such payment, then, on the wording of s6(1),
that is deemed to amount to the necessary intention permanently to deprive.
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It seems to us that in this case we are concerned with the second part of s6(1) . . . . This half of 
the subsection, we believe, is intended to make it clear that a mere borrowing is never enough 
to constitute the necessary guilty mind unless the intention is to return the “thing” in such a 
changed state that it can truly be said that all its goodness or virtue has gone: for example R v 
Beecham (1851) 5 Cox CC 181, where the defendant stole railway tickets intending that they 
should be returned to the railway company in the usual way only after the journeys had been 
completed. He was convicted of larceny. The judge in the present case gave another example, 
namely, the taking of a torch battery with the intention of returning it only when its power is 
exhausted.

That being the case, we turn to inquire whether the feature fi lms in this case can fall within 
that category. Our view is that they cannot. The goodness, the virtue, the practical value of 
the fi lms to the owners has not gone out of the article.The fi lm could still be projected to pay-
ing audiences, and, had everything gone according to the conspirators’ plans, would have 
been projected in the ordinary way to audiences at the Odeon Cinema, Barking, who would 
have paid for their seats. Our view is that those particular fi lms which were the subject of 
this alleged conspiracy had not themselves diminished in value at all. What had happened 
was that the borrowed fi lm had been used or was going to be used to perpetrate a copyright 
swindle on the owners . . . .That borrowing, it seems to us, was not for a period, or in such 
circumstances, as made it equivalent to an outright taking or disposal. There was still virtue 
in the fi lm.’

We can conclude from Lloyd that very few borrowings will amount to theft. There would be 

no problem if the Theft Act prohibited temporary borrowings. Indeed, one might say that the 

value of many articles of temporary duration (a football season ticket for example) is so high 

that even temporary deprivation should be regarded as a protected loss.

c. Disposal of property held under a condition

Section 6(2):

Without prejudice to the generality of subsection (1) above, where a person, having posses-
sion or control (lawfully or not) of property belonging to another, parts with the property under 
a condition as to its return which he may not be able to perform, this (if done for purposes of his 
own and without the other’s authority) amounts to treating the property as his own to dispose 
of regardless of the other’s rights.

Section 6(2) refers to a very specifi c example falling within s6(1), where D, having possession 

or control of V’s property, parts with it under a condition as to its return which he may not 

be able to fulfi l. This amounts to treating the property as his own to dispose of regardless of 

V’s rights.

I borrow your expensive camera. I am in debt and take the camera to a pawn broker/

money lender and leave it as security for a loan. I intend to repay the loan in three 

weeks but am unable to do so. The broker keeps the camera and cannot return it 

to you. Section 6(2) deems there to be an intention to permanently deprive in these 

circumstances.

It seems to us that in this case we are concerned with the second part of s6(1) . . . . This half of 
the subsection, we believe, is intended to make it clear that a mere borrowing is never enough
to constitute the necessary guilty mind unless the intention is to return the “thing” in such a
changed state that it can truly be said that all its goodness or virtue has gone: for example R v
Beecham (1851) 5 Cox CC 181, where the defendant stole railway tickets intending that they
should be returned to the railway company in the usual way only after the journeys had been
completed. He was convicted of larceny. The judge in the present case gave another example,
namely, the taking of a torch battery with the intention of returning it only when its power is
exhausted.

That being the case, we turn to inquire whether the feature fi lms in this case can fall within
that category. Our view is that they cannot. The goodness, the virtue, the practical value of 
the fi lms to the owners has not gone out of the article.The fi lm could still be projected to pay-
ing audiences, and, had everything gone according to the conspirators’ plans, would have
been projected in the ordinary way to audiences at the Odeon Cinema, Barking, who would
have paid for their seats. Our view is that those particular fi lms which were the subject of 
this alleged conspiracy had not themselves diminished in value at all. What had happened
was that the borrowed fi lm had been used or was going to be used to perpetrate a copyright
swindle on the owners . . . .That borrowing, it seems to us, was not for a period, or in such
circumstances, as made it equivalent to an outright taking or disposal. There was still virtue
in the fi lm.’

Section 6(2):

Without prejudice to the generality of subsection (1) above, where a person, having posses-
sion or control (lawfully or not) of property belonging to another, parts with the property under
a condition as to its return which he may not be able to perform, this (if done for purposes of his
own and without the other’s authority) amounts to treating the property as his own to dispose
of regardless of the other’s rights.

I borrow your expensive camera. I am in debt and take the camera to a pawn broker/

money lender and leave it as security for a loan. I intend to repay the loan in three 

weeks but am unable to do so. The broker keeps the camera and cannot return it 

to you. Section 6(2) deems there to be an intention to permanently deprive in these 

circumstances.

example
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thinking point 12.12

Does D have an intention to permanently deprive in the following situations?

1. D uses V’s mobile phone without permission intending to replace it. He makes so many 

calls that the batteries run fl at. He then returns the phone.

2. D takes V’s Arsenal season ticket without permission intending to return it later. He 

uses it for nine months before returning it to X.

3. D takes a booklet of supermarket loyalty coupons from an empty check-out. When 

she does the next week’s shopping she hands vouchers to the cashier and receives a 

substantial discount on the bill.

Conditional intent

Where D explores an item of property in order to see whether it is worth stealing but decides 

not to do anything further, D is said to have a conditional intent to steal. This is insuffi cient 

for theft. If worthwhile property does not actually exist, there can be no appropriation of it 

although D might be guilty of an attempt under s1(2) and (3) Attempts Act 1981 if the facts 

had been as D believed them to be (Chapter 15, ‘Attempt’, p 758). One case will illustrate 

this:

R v Easom ●  [1971] 2 QB 315 COURT OF APPEAL

D picked up and rummaged through a handbag belonging to another at a cinema. Finding 

nothing in it worth stealing he replaced it. The bag had been attached to a woman police 

offi cer’s wrist by a thread. His conviction for theft was overturned on appeal. D did not 

have an intention to permanently deprive of any of the contents in which he was not inter-

ested. Consequently, he also lacked the necessary MR for an attempt.

The real problem here is less concerned with the substantive offence of theft than with 

an attempt. At the time, there was no offence of ‘attempting the impossible’. That is no 

longer the case. But so far as actual theft is concerned, a conditional intent is insuffi cient. 

The Court of Appeal did make a proposal in AG’s Reference (Nos 1 and 2 of 1979) that the 

problem might be overcome if the indictment were worded in a general way (eg theft of 

the handbag rather than of specifi c items such as contents). But D did not intend to steal 

the bag, only the contents had they been of interest to him.

Theft consists of fi ve elements each of which has its own defi nition and each has to 

be proved:

Actus reus

1. appropriation—s3(1)

2. property—s4

3. belonging to another—s5

The most diffi cult issue is that of appropriation where the owner consents.

Gomez says that consent is irrelevant and that appropriation is a neutral concept.

Hinks says that the dishonest receiver of a valid gift appropriates it.

thinking point 12.12

Does D have an intention to permanently deprive in the following situations?

1. D uses V’s mobile phone without permission intending to replace it. He makes so many 

calls that the batteries run fl at. He then returns the phone.

2. D takes V’s Arsenal season ticket without permission intending to return it later. He 

uses it for nine months before returning it to X.

3. D takes a booklet of supermarket loyalty coupons from an empty check-out. When 

she does the next week’s shopping she hands vouchers to the cashier and receives a 

substantial discount on the bill.

Theft consists of fi ve elements each of which has its own defi nition and each has to 

be proved:

Actus reus

1. appropriation—s3(1)

2. property—s4

3. belonging to another—s5

The most diffi cult issue is that of appropriation where the owner consents.

Gomez says that consent is irrelevant and that appropriation is a neutral concept.

Hinks says that the dishonest receiver of a valid gift appropriates it.

section
summary
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Therefore D appropriates either with or without such consent.

Whether D has committed theft now depends on dishonesty.

Note the overlap with fraud where property has been appropriated by false 

representation.

Mens rea

4. dishonesty—s2(1) and the Ghosh test

5. intention permanently to deprive—s6

The s2(1) beliefs provide a partial defi nition of dishonesty: D will not be dishonest, and 

will therefore have a defence to theft, if he acts with one of those beliefs (legal right, 

consent, owner cannot be found).

The Ghosh test provides a defence to theft if D believes that his conduct was not dis-

honest according to ordinary reasonable standards.

Theft is defi ned by an intention to permanently deprive. Section 6 deems that such an 

intention will arise even where D intends to temporarily deprive.

 12.2 Robbery
12.2.1 Introduction• 

12.2.2 Actus Reus• 

12.2.3 Mens Rea• 

Robinson [1977] Crim LR 173—robbery: a defence to theft will defeat robbery;

Hale [1978] 68 Cr App R 415—force during a continuing act of theft;

B, R v DPP [2007] EWHC 739—an express or implied threat of force will suffi ce;

Corcoran (1980) 71 Cr App R 104—robbery is complete at the time of appropriation.

12.2.1  Introduction

Robbery is a form of aggravated stealing: theft by the threat or use of force. Robberies include 

the following: muggings, car-jackings, mobile phone and iPod robberies, bag-snatching, 

armed robberies of banks and building societies. It comprises organised serious violent crime 

involving large hauls of money as well as the mugging of pocket money from a child. Robbery 

offences peaked in 2001/2 and despite falling since then an 18 per cent increase in street rob-

beries at knife point was recorded in the fi rst quarter of 2009. Robbery is classifi ed as ‘violent 

crime’ and the violent end of the spectrum is currently on the increase. A study by the Centre 

for Crime and Justice Studies (2007) revealed that street robberies involving blades rose from 

25,500 in 2005 to 64,000 in the year to April 2007 (The Times, 25 August 2007). Yet as you 

will read, in general the force required need only be slight and thus the distinction from theft 

is unclear. All the elements of theft must be proved before there can be a conviction.

Therefore D appropriates either with or without such consent.

Whether D has committed theft now depends on dishonesty.

Note the overlap with fraud where property has been appropriated by false 

representation.

Mens rea

4. dishonesty—s2(1) and the Ghosh test

5. intention permanently to deprive—s6

The s2(1) beliefs provide a partial defi nition of dishonesty: D will not be dishonest, and 

will therefore have a defence to theft, if he acts with one of those beliefs (legal right, 

consent, owner cannot be found).

The Ghosh test provides a defence to theft if D believes that his conduct was not dis-

honest according to ordinary reasonable standards.

Theft is defi ned by an intention to permanently deprive. Section 6 deems that such an 

intention will arise even where D intends to temporarily deprive.ii

Therefor

Robinson [1977] Crim LR 173—robbery: a defence to theft will defeat robbery;

Hale [1978] 68 Cr App R 415—force during a continuing act of theft;

B, R v DPP [2007] EWHC 739—an express or implied threat of force will suffi ce;

Corcoran (1980) 71 Cr App R 104—robbery is complete at the time of appropriation.

key
cases
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Defi nition of robbery:

Section 8(1) Theft Act 1968:

A person is guilty of robbery if he steals, and immediately before or at the time of doing so, and 
in order to do so, he uses force on any person or puts or seeks to put any person in fear of being 
then and there subjected to force.

Section 8(2):

A person guilty of robbery, or assault with intent to rob, shall on conviction on indictment be 
liable to imprisonment for life.

The AR consists of fi ve main elements:

Actus reus

1. Theft must be proved (AR + MR).

2.  Force must be used immediately before or at the time of stealing and in order to 

do so OR someone must be put in fear of force OR D must seek to put someone 

in fear.

3. Force must be used against a person not property.

4. Any amount of force will do.

5. Robbery is complete at the time of appropriation.

The MR has two elements:

Mens rea

1. MR of theft (dishonesty + intention to permanently deprive).

2. Intention to use force in order to steal.

There are many grey areas in the law of robbery in relation to which the jury must exercise 

common sense. We will examine each element in turn:

Section 8(1) Theft Act 1968:

A person is guilty of robbery if he steals, and immediately before or at the time of doing so, and
in order to do so, he uses force on any person or puts or seeks to put any person in fear of being
then and there subjected to force.

Section 8(2):

A person guilty of robbery, or assault with intent to rob, shall on conviction on indictment be
liable to imprisonment for life.

12.2.2  Actus Reus

Theft

Theft must be proved but note that any defence to theft will also be a defence to rob-

bery. Therefore, if D establishes that although he appropriated property belonging to 

another with intention permanently to deprive, he lacked dishonesty because of a belief 

under s2(1) such as a belief in his right to the property, both theft and robbery will be 

defeated.

Theft + + +

Force or
Fear of force or

Seeking to put V in fear
of force

MR of theft
Intention
to use force

Diagram 12.4
Defi nition of 
robbery
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R v Robinson ●  [1977] CLR 173 COURT OF APPEAL

D ran a clothing club to which V’s wife owed £7. D and others met V and threatened him. In 

the fi ght, £5 fell from V’s pocket. D took it and claimed that he was still owed £2. His convic-

tion for robbery was quashed because of his honest belief in entitlement to the money. It was 

not necessary for him to establish an honest belief that he was entitled to take the money in 

the way that he did.

It follows that any other defence to theft will work in the same way. Therefore, it may be pos-

sible to assert not only a lack of dishonesty but also that there was no intention permanently 

to deprive, subject to the ‘deeming’ provisions of s6. So where D forces V out of her car and, 

using it as a getaway, drives it a short distance before abandoning it, there will be no theft 

and, in consequence, no robbery: Mitchell [2008] EWCA Crim 850. Similarly, where a bicycle 

is taken by force but then abandoned, it will be necessary to prove an intention under s6(1) 

for the purposes of theft and hence robbery: Vinall [2011] EWCA Crim 6252. Remember 

that theft only protects permanent not temporary deprivation unless the temporary depriva-

tion falls within s6 (the ‘buy back’ principle, the ‘ransom’ principle, borrowing and lending). 

Similarly, where, for example, Class A drugs are stolen from V, it will be no defence to argue 

that V’s possession of the drugs was unlawful and that, consequently, no property had been 

stolen. The Court of Appeal held in Smith, Plummer, Haines [2011] EWCA Crim 66 that s4 (the 

property defi nition) is clear in providing specifi c and detailed exceptions and that unlawful 

possession is not one of them. Otherwise, the drug-misusing community would be free to 

steal from each other with impunity.

Force must be used immediately before or at the time of stealing and 
in order to do so OR someone must be put in fear of force OR 
D must seek to put someone in fear

There are three ways in which robbery can be committed: using force, putting someone in 

fear of force or seeking to do so.

Force must be used immediately before or at the time of stealing and in order to do so. 

Therefore there needs to be a causal connection between the use or threat of force and the 

theft. It follows that if the force was independent of a subsequent theft, or if the theft fol-

lowing the use of force was spontaneous, the causal link will not be established and robbery 

will be defeated.

If D strikes V to the ground with an intention to infl ict violence but then notices V’s iPod 

on the ground nearby and takes it, there will be theft (and an assault) but no robbery.

Less clear, however, is the situation where force is used during what might be seen as ‘a 

continuing act of theft’:

R v Hale ●  (1978) 68 CR APP R 415 COURT OF APPEAL

Two men entered V’s house in order to steal. D stayed downstairs and tied up the owner 

whilst the other went upstairs to steal a jewellery box. D’s argument on appeal against con-

viction was that the other might have appropriated the jewellery box upstairs before he 

If D strikes V to the ground with an intention to infl ict violence but then notices V’s iPod 

on the ground nearby and takes it, there will be theft (and an assault) but no robbery.example
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used force against the owner and that therefore the force would not have been immediately 

before or at the time of stealing and in order to do so. The Court of Appeal held that as 

appropriation is a continuous act, it was a matter of fact for the jury to decide whether or 

not the appropriation upstairs had fi nished by the time force was used. Since the intention to 

deprive the owner permanently was a continuing one, as a matter of common sense, D was 

in the course of stealing and the force used was in order to steal.

R v Lockley ●  [1995] CLR 656 COURT OF APPEAL

D took cans of beer from an off-licence and when approached by the shop-keeper used 

violence. He appealed against a conviction of robbery and submitted that the theft had been 

completed before he used force. It was held that Gomez did not preclude the conclusion that 

appropriation was a continuing act and that therefore the force was used in order to steal.

These two cases arguably extended the concept of robbery beyond the clearly defi ned 

incident of theft.

Force must be used against a person not property

Force must be used against a person not property, but not necessarily against the person 

in possession. In Smith v Desmond [1965] 1 All ER 976 the House of Lords confi rmed the 

convictions of two men who had robbed a night-watchman and a maintenance engineer in 

a bakery where force was used on them in order to steal from an offi ce under their care but 

some distance away.

If force does not need to be used against the person in possession of the property, Smith & 

Hogan surmise that robbery could be committed where D tells his wife that he is going out to 

steal a new suit and locks her in a cupboard when she threatens to telephone the police.

Any amount of force will do—no matter how slight

Any amount of force will suffi ce. In Dawson v James (1976) 64 Cr App R 64 the Court of 

Appeal held that a push or a nudge causing V to lose balance would be suffi cient. Force was 

an ordinary word that could be left to the jury. This was followed in R v Clouden [1987] Crim 

LR 56 where D wrenched a shopping bag from V’s hands and ran off. The Court of Appeal 

held that s8 required any amount of force to be used against a person in order to steal and 

not only that which was suffi cient to overpower or prevent resistance from the victim as 

under the former law. In most cases, especially ‘mugging’ of mobile telephones, iPods or lap-

top computers, force against the property will also be force against the person.

A mere threat of force is suffi  cient
The threat does not need to result in actual fear or the actual infl iction of force. Section 8 

requires that D puts or seeks to put any person in fear of being then and there subject to 

force. Therefore, a futile threat against a deaf, blind or sleeping person will suffi ce.

B, R v DPP ●  [2007] EWHC 739 (ADMIN) QUEEN’S BENCH DIVISION

A 16-year-old schoolboy (W) was surrounded on the street by a group of teenage males aged 

around 14 or 15 demanding he hand over his mobile phone and wallet. W refused to do so. 

A number of the males, including the appellant (B), went into his pockets and took his wallet 

from his inside pocket, his watch from an outside pocket and his travel card. A fi ve pound 
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note was removed from the wallet; the wallet was then thrown to the ground. The victim 

did not feel ‘particularly threatened’ or ‘scared’ and he was not physically assaulted. He was 

‘a bit shocked’. Police offi cers were in a police car nearby; one saw the victim being pulled 

and pushed around by the group of males. He also saw one youth going through the vic-

tim’s trouser pockets and another pulling at his arm. B held the victim’s arms whilst he went 

through the victim’s pockets. Two of the group were convicted of robbery and appealed, the 

two questions for the Divisional Court being:

‘(1) Where on a charge of robbery a victim gives evidence that he did not feel threatened or put 
in fear and that the only touching was his pockets being searched, is a tribunal entitled to make 
a fi nding (a) that there is a case to answer and (b) of guilt?

(2) Did the District Judge (magistrates’ court) err in law in holding that there was an implied 
threat of force . . .?’

It was argued on behalf of another appellant R that he had been involved in a theft but not 

robbery. On behalf of B it was argued that, in the absence of actual force, the victim not 

being frightened, there was no robbery.

Smith LJ:

‘As a matter of common sense, on the facts of the case, W was subjected to some force and 
the threat of force by an intimidating group of boys. The intent was to steal his possessions or 
some of them. He did not stand there, allowing his pockets to be searched with his arms held, 
simply as an act of generosity. There was furthermore ample evidence from the police offi  cers 
who observed the incident to justify these conclusions. The precise semantic description of 
the incident by W does not require any contrary conclusion. In any event it is worth underlining 
that W himself, if one is to take his evidence literally, said on the fi ndings in the case that he 
had been threatened, albeit not particularly threatened, and he was a bit shocked. The high-
est this attack on the case can be put is that on the weight of W’s evidence the District Judge 
might have come to a diff erent conclusion. Manifestly, once one sets it out that way a ques-
tion of fact not law is disclosed. As to R, the presence of where he was in context was more 
than suffi  cient to justify the District Judge’s conclusion that he was participating in what she 
concluded was a robbery. For my part, on the facts in the case any contrary conclusion would 
have off ended against common sense. For completeness, the same must be said of B’s role in 
the events which happened, having regard to the fi ndings in the case.

If and in so far as any true questions of law are disclosed, the appellants’ attack on the District 
Judge’s decision on question (1) is, with respect, misplaced. The fact that the victim did not 
feel threatened or put in fear in no way requires the conclusion that the assailant did not seek 
to put him in fear. Were it otherwise, the bravery of the victim would determine the guilt of 
the assailant. That cannot be right. The fact that in Grant v CPS, unreported, decision of 10th 
February 2000, the victim was in fear does not mean that a conviction cannot stand if the forti-
tude of the victim in any particular case was such that he was not. . . . Applying the wording of 
the statute and in cases where property is in fact stolen, it is the intention of the perpetrator 
rather than the fortitude of the victim which is the touchstone of whether the off ence is rob-
bery or theft. The answer to question (1)(a) and (b) is “yes”.

A threat of force can be express, that is stated in so many words, or implied, that is implied 
from other words or conduct or both. Here, on the facts set out in the case, there was every 
reason to conclude that there was an implied threat of force. The answer to question (2) is 
“no”.’  Appeals dismissed.

‘(1) Where on a charge of robbery a victim gives evidence that he did not feel threatened or put
in fear and that the only touching was his pockets being searched, is a tribunal entitled to make
a fi nding (a) that there is a case to answer and (b) of guilt?

(2) Did the District Judge (magistrates’ court) err in law in holding that there was an implied
threat of force . . .?’

‘As a matter of common sense, on the facts of the case, W was subjected to some force and
the threat of force by an intimidating group of boys. The intent was to steal his possessions or
some of them. He did not stand there, allowing his pockets to be searched with his arms held,
simply as an act of generosity. There was furthermore ample evidence from the police offi  cers
who observed the incident to justify these conclusions. The precise semantic description of 
the incident by W does not require any contrary conclusion. In any event it is worth underlining
that W himself, if one is to take his evidence literally, said on the fi ndings in the case that he
had been threatened, albeit not particularly threatened, and he was a bit shocked. The high-
est this attack on the case can be put is that on the weight of W’s evidence the District Judge
might have come to a diff erent conclusion. Manifestly, once one sets it out that way a ques-
tion of fact not law is disclosed. As to R, the presence of where he was in context was more
than suffi  cient to justify the District Judge’s conclusion that he was participating in what she
concluded was a robbery. For my part, on the facts in the case any contrary conclusion would
have off ended against common sense. For completeness, the same must be said of B’s role in
the events which happened, having regard to the fi ndings in the case.

If and in so far as any true questions of law are disclosed, the appellants’ attack on the District
Judge’s decision on question (1) is, with respect, misplaced. The fact that the victim did not
feel threatened or put in fear in no way requires the conclusion that the assailant did not seek
to put him in fear. Were it otherwise, the bravery of the victim would determine the guilt of 
the assailant. That cannot be right. The fact that in Grant v CPS, unreported, decision of 10th
February 2000, the victim was in fear does not mean that a conviction cannot stand if the forti-
tude of the victim in any particular case was such that he was not. . . . Applying the wording of 
the statute and in cases where property is in fact stolen, it is the intention of the perpetrator
rather than the fortitude of the victim which is the touchstone of whether the off ence is rob-
bery or theft. The answer to question (1)(a) and (b) is “yes”.

A threat of force can be express, that is stated in so many words, or implied, that is implied
from other words or conduct or both. Here, on the facts set out in the case, there was every
reason to conclude that there was an implied threat of force. The answer to question (2) is
“no”.’  Appeals dismissed.
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A threat of future force is probably not suffi cient unless it can be said that D will still be on 

the job of stealing at that point.

Robbery is complete at the time of appropriation

In Corcoran v Anderton (1980) 71 Cr App R 104 two Ds tried to take V’s handbag by force 

and snatched it from her grasp. It was then dropped and they ran off without it. The Court 

of Appeal held that theft was complete when it was snatched from V’s grasp. Ds’ argument 

that this was only an attempt was rejected. The snatching constituted the appropriation and 

provided all other elements of theft existed at that point, this was theft accompanied by the 

use of force and hence a robbery.

12.2.3  Mens Rea

As you can see from the above the MR for theft must be proved. Dishonesty will be deter-

mined according to the Ghosh test. In addition, accidental, negligent or reckless force is 

insuffi cient. Use of force must be intentional.

It is easy to see how the crime fi gures for robbery are on the rise given that the element of 

force is so easily satisfi ed. Read the following by A. Ashworth, ‘Robbery Re-assessed’ [2002] 

Crim LR 851:

‘. . . the dividing line between robbery and theft is anything but robust. This is not necessarily 
a criticism of the legal defi nition, since many off ences inevitably have fuzzy edges. But the 
term “uses force” has been interpreted so as to include relatively slight force, such as barging 
into someone or tugging at a handbag in such a way that the owner’s hand is pulled down-
wards. The eff ect is to label such off ences as robbery rather than theft, and to put them in a 
category which has life imprisonment as the maximum penalty.

. . . robbery is a single offence: “robbery with violence” and armed robbery are not legal 
terms of art, however often they may appear in crime novels. The single offence is also 
extraordinarily broad. The maximum penalty for theft is seven years’ imprisonment; but, 
where force or the threat of force is used in order to steal, the category of robbery cov-
ers everything from a push or a raised hand in order to snatch a bag, to the most violent 
robbery of a security vehicle with guns fired and so forth. The single maximum penalty, 
life imprisonment, covers the whole range. The contrast with other offences involving 
violence is stark. Although English law remains in a rather antiquated state, the Offences 
Against the Person Act 1861 provides a ladder of non-fatal crimes . . . .However, no one 
has been heard to suggest that we should have a single offence of violence, such as “using 
force on another person”, to replace everything from common assault to wounding with 
intent . . . .If we (rightly) reject a single offence of violence, should we not also object to 
such a broad and undifferentiated offence as robbery, based on using or threatening force 
of any degree? I would argue that the offence of robbery is objectionable because it fails 
to mark in a public way the distinction between a mere push and serious violence, and 
because the label “robbery” is therefore too vague and too liable to stereotypical interpre-
tations – some may assume that serious violence, or a weapon, was involved when this 
was not necessarily the case.’

‘. . . the dividing line between robbery and theft is anything but robust. This is not necessarily
a criticism of the legal defi nition, since many off ences inevitably have fuzzy edges. But the
term “uses force” has been interpreted so as to include relatively slight force, such as barging
into someone or tugging at a handbag in such a way that the owner’s hand is pulled down-
wards. The eff ect is to label such off ences as robbery rather than theft, and to put them in a
category which has life imprisonment as the maximum penalty.

. . . robbery is a single offence: “robbery with violence” and armed robbery are not legal
terms of art, however often they may appear in crime novels. The single offence is also
extraordinarily broad. The maximum penalty for theft is seven years’ imprisonment; but,
where force or the threat of force is used in order to steal, the category of robbery cov-
ers everything from a push or a raised hand in order to snatch a bag, to the most violent
robbery of a security vehicle with guns fired and so forth. The single maximum penalty,
life imprisonment, covers the whole range. The contrast with other offences involving
violence is stark. Although English law remains in a rather antiquated state, the Offences
Against the Person Act 1861 provides a ladder of non-fatal crimes . . . .However, no one
has been heard to suggest that we should have a single offence of violence, such as “using
force on another person”, to replace everything from common assault to wounding with
intent . . . .If we (rightly) reject a single offence of violence, should we not also object to
such a broad and undifferentiated offence as robbery, based on using or threatening force
of any degree? I would argue that the offence of robbery is objectionable because it fails
to mark in a public way the distinction between a mere push and serious violence, and
because the label “robbery” is therefore too vague and too liable to stereotypical interpre-
tations – some may assume that serious violence, or a weapon, was involved when this
was not necessarily the case.’
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thinking point 12.13

Has D committed robbery?

1. D enters a museum just before closing time with the intention of stealing ancient 

antiquities from the third fl oor. As he descends the stairs with the property he 

is confronted by a museum attendant. D hits him over the head and knocks him 

unconscious.

2. D approaches a blind person (V) from behind and shouts ‘Give me your bag or you’ll 

get this.’ He waves a knife at V’s back. Unknown to D, V is also deaf and does not hear. 

D grabs V’s bag from her hand.

Robbery is defined in s8(1) Theft Act 1968 as theft accompanied by the use or threat 

of force:

Actus reus

The AR consists of fi ve main elements:

• Theft must be proved (AR + MR). Failure to prove theft will defeat robbery.

•  Force must be used immediately before or at the time of stealing and in order to do 

so OR someone must be put in fear of force OR D must seek to put someone in fear. 

Robbery is a serious offence. If the theft is not accompanied by one of the above as 

part of the incident of theft, the offence is theft not robbery.

• Force must be used against a person not property.

• Any amount of force will do. A common sense approach is taken to this.

•  Robbery is complete at the time of appropriation. Appropriation can be continuing.

Mens rea

• MR of theft (dishonesty + intention to permanently deprive).

• Intention to use force in order to steal.

 12.3 Handling
12.3.1 Introduction• 

12.3.2 Actus Reus• 

12.3.3 Mens Rea• 

AG’s Reference (No. 1 of 1974)—goods cannot be handled if under police control;

Pitham & Hehl [1976] 65 Cr App R 45—handling must be ‘otherwise than in the course of 

stealing’.

thinking point 12.13

Has D committed robbery?

1. D enters a museum just before closing time with the intention of stealing ancient 

antiquities from the third fl oor. As he descends the stairs with the property he

is confronted by a museum attendant. D hits him over the head and knocks him

unconscious.

2. D approaches a blind person (V) from behind and shouts ‘Give me your bag or you’ll 

get this.’ He waves a knife at V’s back. Unknown to D, V is also deaf and does not hear.

D grabs V’s bag from her hand.

Robbery is defined in s8(1) Theft Act 1968 as theft accompanied by the use or threat ff

of force:

Actus reus

The AR consists of fi ve main elements:

• Theft must be proved (AR + MR). Failure to prove theft will defeat robbery.

•  Force must be used immediately before or at the time of stealing and in order to do

so OR someone must be put in fear of force OR D must seek to put someone in fear.

Robbery is a serious offence. If the theft is not accompanied by one of the above as

part of the incident of theft, the offence is theft not robbery.

• Force must be used against a person not property.

• Any amount of force will do. A common sense approach is taken to this.

•  Robbery is complete at the time of appropriation. Appropriation can be continuing.

Mens rea

• MR of theft (dishonesty + intention to permanently deprive).

• Intention to use force in order to steal.

section 
summary

AG’s Reference (No. 1 of 1974)—goods cannot be handled if under police control;

Pitham & Hehl [1976] 65 Cr App R 45—handling must be ‘otherwise than in the course of

stealing’.

key 
cases
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12.3.1  Introduction

The crime of handling stolen goods concerns acts of assistance following theft, including 

receiving, transporting, keeping, hiding, negotiating for the sale of stolen property and sell-

ing it. The maximum sentence is higher than for theft on the basis that handling, by facilitat-

ing disposal of the proceeds of theft, contributes to its prevalence.

Defi nition of handling:

Section 22 Theft Act 1968:

(1)  A person handles stolen goods if (otherwise than in the course of the stealing) knowing 
or believing them to be stolen goods he dishonestly receives the goods, or dishonestly 
undertakes or assists in their retention, removal, disposal or realisation by or for the ben-
efi t of another person, or if he arranges to do so.

(2)  A person guilty of handling stolen goods shall on conviction on indictment be liable to 
imprisonment for a term not exceeding 14 years.

The actus reus consists of four elements:

Actus reus

1. The goods must be ‘stolen’.

2. Goods includes proceeds of sale.

3. Handling means receiving, undertaking, assisting or arranging.

4.  Handling must be otherwise than in the course of stealing.

The MR has two elements:

Mens rea

1. Knowledge or belief.

2. Dishonesty.

12.3.2  Actus Reus

The goods must be stolen

Goods obtained by theft, handling, blackmail or fraud are regarded as ‘stolen.’ Therefore, the 

goods in question must be the ill-gotten gains of one of these crimes. It follows that the origi-

nal crime must already have been completed and all elements of that crime must be proved. 

Section 22 Theft Act 1968:

(1)  A person handles stolen goods if (otherwise than in the course of the stealing) knowing
or believing them to be stolen goods he dishonestly receives the goods, or dishonestly
undertakes or assists in their retention, removal, disposal or realisation by or for the ben-
efi t of another person, or if he arranges to do so.

(2)  A person guilty of handling stolen goods shall on conviction on indictment be liable to
imprisonment for a term not exceeding 14 years.

Prior offence:
Theft/Handling/
 Fraud/Blackmail

Handling offence:
Goods or proceeds
must be ‘stolen’ as

in 1

Goods/proceeds
must be handled

Knowledge/
belief goods

are stolen
Dishonesty+++

1 2 3 4 5

+

Diagram 12.5
Defi nition of handling stolen goods
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Therefore, if the original thief/blackmailer/handler or fraudster successfully pleads a specifi c 

property defence, such as lack of dishonesty, this will defeat his offence and the goods will 

not be ‘stolen’ or previously ‘handled’ and so on. In that case, no-one can subsequently be 

convicted of handling.

On the other hand, a successful plea of an excusatory defence such as duress or insanity by 

the original ‘thief’, will not prevent a later handling conviction. Such a defence will be per-

sonal to him but that does not mean that the original crime did not occur or that the goods 

cannot later be handled. (See Chapter 9, ‘General Defences’, p 434.)

The goods must be ‘stolen’ at the time of handling. This may not be the case if they have been 

restored to the owner. Section 24(3) provides the following:

But no goods shall be regarded as having continued to be stolen goods after they 

have been restored to the person from whom they were stolen or to other 

lawful possession or custody, or after that person and any other person claiming 

through him have otherwise ceased as regards those goods to have any right to 

restitution in respect of the theft.

The question of whether goods have been restored before being handled by D can be 

quite technical. If they have been restored to the person from whom they were stolen there 

is no diffi culty. But the Act says that they can be restored to ‘other lawful possession or 

custody’.

A police offi cer enters a fl at at which stolen property is being stored and keeps watch 

from a cupboard to see who will come to collect it with a view to trapping the handler. 

Has the property been restored by being under his/her supervision? It all seems to depend 

on the intention of the police offi cer concerned: were his actions intended to exercise 

control over the property or was it simply a case of wait and see?

In the fi rst case, restoration will have occurred and there can be no handling. In the sec-

ond case, they will not have been restored and handling will still be possible.

AG’s Reference (No 1 of 1974) ●  [1974] QB 744 COURT OF APPEAL

A police offi cer found an unlocked, unattended car containing packages of new clothing 

which he suspected to be and which proved to be stolen. He immobilised the car and kept 

watch. After 10 minutes, D appeared and attempted to start the engine. He was ques-

tioned and arrested. Had the goods ceased to be stolen?

Lord Widgery CJ:

‘After hearing argument, the judge accepted the submission of the respondent and directed 
the jury that they should acquit on the receiving count . . . .it will be observed that from the 
earliest times it has been recognised that if the owner of stolen goods resumed possession of 
them, reduced them into his possession again, that they thereupon ceased to be stolen goods 
for present purposes and could certainly not be the subject of a later charge of receiving based 
on events after they had been reduced into possession . . . .

When the police offi  cer discovered these goods and acted as he did, was the situation that he 
had taken possession of the goods, in which event, of course, they ceased to be stolen goods? 

A police offi cer enters a fl at at which stolen property is being stored and keeps watch

from a cupboard to see who will come to collect it with a view to trapping the handler.

Has the property been restored by being under his/her supervision? It all seems to depend

on the intention of the police offi cer concerned: were his actions intended to exercise

control over the property or was it simply a case of wait and see?

In the fi rst case, restoration will have occurred and there can be no handling. In the sec-

ond case, they will not have been restored and handling will still be possible.

example

‘After hearing argument, the judge accepted the submission of the respondent and directed 
the jury that they should acquit on the receiving count . . . .it will be observed that from the 
earliest times it has been recognised that if the owner of stolen goods resumed possession of 
them, reduced them into his possession again, that they thereupon ceased to be stolen goods 
for present purposes and could certainly not be the subject of a later charge of receiving based 
on events after they had been reduced into possession . . . .

When the police offi  cer discovered these goods and acted as he did, was the situation that he 
had taken possession of the goods, in which event, of course, they ceased to be stolen goods? 
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Or was it merely that he was watching the goods with a view to the possibility of catching the 
receiver at a later stage? . . .

In our judgment it depended primarily on the intentions of the police offi  cer. If the police offi  cer 
seeing these goods in the back of the car had made up his mind that he would take them into 
custody, that he would reduce them into his possession or control, take charge of them so 
that they could not be removed and so that he would have the disposal of them, then it would 
be a perfectly proper conclusion to say that he had taken possession of the goods. On the 
other hand, if the truth of the matter is that he was of an entirely open mind at that stage as to 
whether the goods were to be seized or not and was of an entirely open mind as to whether he 
should take possession of them or not, but merely stood by so that when the driver of the car 
appeared he could ask certain questions of that driver as to the nature of the goods and why 
they were there, then there is no reason whatever to suggest that he had taken the goods into 
his possession or control.’ Opinion accordingly.

If the original owner loses the right to have the goods restored under the civil law (the right 

to restitution) then the goods cease to be stolen. For example, if goods are acquired by D 

fraudulently but the owner discovers the fraud and nevertheless affi rms the transaction, 

his right to restitution will be lost.

Further, if D believes the goods to be stolen when they are not, there can be no han-

dling offence although there may be an attempt: Haughton v Smith [1975] AC 476 (HL) 

(see Chapter 15, ‘Inchoate Offences: Attempt, Conspiracy and Assisting and Encouraging 

under The Serious Crime Act 2007’, p 755).

thinking point 12.14

D1 meets D2 in a pub—a well-known spot for the exchange of stolen Rolex watches. 

A police offi cer observes D1 handing several watches to D2. He calls for further police 

assistance and fi ve minutes later he and other offi cers arrest D1 and D2. Has D2 handled 

stolen property?

Goods and their proceeds

There is a defi nition of goods in s34(2)(b) which equates to the defi nition of property for the 

purposes of theft in s4:

‘goods’, except in so far as the context otherwise requires, includes money and every other 
description of property except land, and includes things severed from the land by stealing.

Further, under s24(2), ‘goods’ includes the proceeds of sale and parts of the original goods:

For the purposes of those provisions references to stolen goods shall include, in addition to the 
goods originally stolen and parts of them (whether in their original state or not)–

(a)  any other goods which directly or indirectly represent or have at any time represented the 
stolen goods in the hands of the thief as being the proceeds of any disposal or realisation 
of the whole or part of the goods stolen or of goods so representing the stolen goods; and

(b)  any other goods which directly or indirectly represent or have at any time represented the 
stolen goods in the hands of a handler of the stolen goods or any part of them as being the 
proceeds of any disposal or realisation of the whole or part of the stolen goods handled by 
him or of goods so representing them.

Or was it merely that he was watching the goods with a view to the possibility of catching the
receiver at a later stage? . . .

In our judgment it depended primarily on the intentions of the police offi  cer. If the police offi  cer
seeing these goods in the back of the car had made up his mind that he would take them into
custody, that he would reduce them into his possession or control, take charge of them so
that they could not be removed and so that he would have the disposal of them, then it would
be a perfectly proper conclusion to say that he had taken possession of the goods. On the
other hand, if the truth of the matter is that he was of an entirely open mind at that stage as to
whether the goods were to be seized or not and was of an entirely open mind as to whether he
should take possession of them or not, but merely stood by so that when the driver of the car
appeared he could ask certain questions of that driver as to the nature of the goods and why
they were there, then there is no reason whatever to suggest that he had taken the goods into
his possession or control.’ Opinion accordingly.

thinking point 12.14

D1 meets D2 in a pub—a well-known spot for the exchange of stolen Rolex watches. 

A police offi cer observes D1 handing several watches to D2. He calls for further police

assistance and fi ve minutes later he and other offi cers arrest D1 and D2. Has D2 handled 

stolen property?

‘goods’, except in so far as the context otherwise requires, includes money and every other
description of property except land, and includes things severed from the land by stealing.

For the purposes of those provisions references to stolen goods shall include, in addition to the
goods originally stolen and parts of them (whether in their original state or not)–

(a)  any other goods which directly or indirectly represent or have at any time represented the
stolen goods in the hands of the thief as being the proceeds of any disposal or realisation
of the whole or part of the goods stolen or of goods so representing the stolen goods; and

(b)  any other goods which directly or indirectly represent or have at any time represented the
stolen goods in the hands of a handler of the stolen goods or any part of them as being the
proceeds of any disposal or realisation of the whole or part of the stolen goods handled by
him or of goods so representing them.
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Therefore, it is possible to handle either the original item, the proceeds of sale if it has 

been sold or any constituent part provided the handler knows he is acquiring stolen 

goods:

A thief steals computers, mobile telephones and car radios for resale either whole or in 

parts. D will be guilty of handling where, knowing the goods to be stolen, he:

• receives, transports, stores, keeps and fi nds buyers for the stolen goods;

• receives the stolen goods and sells them to X;

• receives the proceeds of sale from X;

• uses the proceeds to buy other goods (‘goods so representing the stolen goods’);

•  receives parts of goods and either transports, stores, keeps or fi nds buyers for them, 

sells them or receives the proceeds of any sale.

If X also knows the goods are stolen, he also handles them. If X then sells the goods on to 

Y and Y sells them on to Z, they will all be guilty of handling (both goods and proceeds) 

provided they knew the goods were stolen.

In the hands of a handler
If the goods, proceeds, parts or representative goods have never been in the hands of the 

‘handler’ then there can be no offence of handling. So, where the proceeds of sale of stolen 

goods are paid into the thief’s bank account and an equivalent amount is transferred to X’s 

bank account, under the common law X does not handle the money credited to that account. 

The case of Preddy confi rmed that the transfer, no matter how it is made, does not involve 

property belonging to another. The Theft Amendment Act 1996 created two new offences 

to deal with this problem: one was a deception offence and is now included within s1 Fraud 

Act 2006. The other was dishonestly retaining a wrongful credit (s24A) and dishonest with-

drawals from accounts which have been wrongfully credited.

Section 24A Retaining a wrongful credit:

(1) A person is guilty of an off ence if–

 (a)  a wrongful credit has been made to an account kept by him or in respect of which he 
has any right or interest;

 (b) he knows or believes that the credit is wrongful; and

 (c)  he dishonestly fails to take such steps as are reasonable in the circumstances to 
secure that the credit is cancelled.

(2) References to credit are to a credit of an amount of money.

A credit is ‘wrongful’ if it derives from: theft, blackmail, stolen goods or fraud (contrary to 

s1 Fraud Act 2006). The account holder (X) must know/believe the credit was wrongful and 

dishonestly fail to take reasonable steps to secure that the credit is cancelled.

If the account holder (X) dishonestly withdraws money which has been wrongfully retained, 

he commits handling under s24A(8):

References to stolen goods include money which is dishonestly withdrawn from an account 
to which a wrongful credit has been made, but only to the extent that the money derives from 
the credit.

A thief steals computers, mobile telephones and car radios for resale either whole or in 

parts. D will be guilty of handling where, knowing the goods to be stolen, he:

• receives, transports, stores, keeps and fi nds buyers for the stolen goods;

• receives the stolen goods and sells them to X;

• receives the proceeds of sale from X;

• uses the proceeds to buy other goods (‘goods so representing the stolen goods’);

•  receives parts of goods and either transports, stores, keeps or fi nds buyers for them, 

sells them or receives the proceeds of any sale.

If X also knows the goods are stolen, he also handles them. If X then sells the goods on to 

Y and Y sells them on to Z, they will all be guilty of handling (both goods and proceeds) 

provided they knew the goods were stolen.

example

Section 24A Retaining a wrongful credit:

(1) A person is guilty of an off ence if–

(a)  a wrongful credit has been made to an account kept by him or in respect of which he
has any right or interest;

(b) he knows or believes that the credit is wrongful; and

(c)  he dishonestly fails to take such steps as are reasonable in the circumstances to
secure that the credit is cancelled.

(2) References to credit are to a credit of an amount of money.

References to stolen goods include money which is dishonestly withdrawn from an account
to which a wrongful credit has been made, but only to the extent that the money derives from
the credit.
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Therefore, it matters little whether the thief/fraudster/blackmailer, having wrongfully 

obtained a money transfer into his account as a result of deception etc, obtains cash and 

gives it to another OR makes a credit transfer to another’s bank account. The money will have 

been handled in either case provided the handler knew of its origins.

D steals £5000 from his business partner. He pays it into his wife’s bank account. She 

withdraws it in order to buy two plane tickets to Spain. D’s wife knows the money is 

stolen. By failing to cancel the credit to her account and by dishonestly withdrawing the 

money she commits two offences: retention of a wrongful credit and handling.

Handling

Section 22 states that the handling must be (otherwise than in the course of stealing) receiv-

ing or undertaking, assisting or arranging in the retention, removal, disposal or realisation by 

or for the benefi t of another person, or any arrangement to do so.

Handling is a comprehensive term for the various ways in which the offence may be 

committed.

The goods must be • stolen at the time of handling.

Receiving • need not be for anyone else’s benefi t. Receiving means that D must take pos-

session or control of the stolen goods, either individually, jointly, temporarily or perma-

nently. Unloading a lorry of stolen goods with a thief does not amount to taking possession 

or control (Hobson v Impett (1957) 41 Cr App R 138).

Undertaking or assisting • (or arranging to do so) must be for the benefi t of another AND 

the handler must assist another person to do the act. Something may only be undertaken 

for another person if that person could have done it for themselves.

The House of Lords in R v Bloxham [1982] 1 All ER 582 said there merely selling a stolen car 

to another person did not amount to undertaking the sale for their benefi t. This would only 

apply where D sold on X’s behalf as agent. Neither was it something that the purchaser could 

do for themselves for they were not in possession of the car.

Undertaking or assisting (or arranging to do so) must be in respect of retention, removal, 

disposal or realisation, each of which has a specifi c meaning:

Retention• : To keep possession of or not lose, ie storing, hiding or doing anything so as to 

retain possession. It includes where D retains goods innocently but later discovers they are 

stolen and continues to keep them. D does not retain goods by failing to answer police 

enquiries regarding their whereabouts. Intent to retain must be proved.

Removal: • Transporting or carrying.

Disposal:•  Destroying, dumping, giving away or transforming.

Realisation:•  Selling or exchanging for something of value.

Otherwise than in the course of stealing

This qualifi cation in s22 prevents the original thief from also being liable for handling simply 

on the basis of conduct constituting the original theft. It excludes liability for handling where 

there is continuing conduct.

D steals £5000 from his business partner. He pays it into his wife’s bank account. She 

withdraws it in order to buy two plane tickets to Spain. D’s wife knows the money is 

stolen. By failing to cancel the credit to her account and by dishonestly withdrawing the 

money she commits two offences: retention of a wrongful credit and handling.

example
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D steals cars in one part of the country and drives them to another part where he intends 

to sell them. D will be guilty of theft for the dishonest appropriation of the cars with 

an intention to permanently deprive when the cars are taken. He will not be guilty of 

handling at the point of sale.

It can be diffi cult to determine whether a course of stealing has ended:

R v Pitham & Hehl ●  (1976) 65 CR APP R 45 COURT OF APPEAL

Millman invited P and H into V’s house and offered to sell them V’s furniture which he had 

no right to do. They paid for it and took it away. Millman was convicted of burglary and P 

and H of handling. They appealed on the basis that the handling was not ‘otherwise than 

in the course of stealing’.

Lawton LJ:

‘What had Millman done? He had assumed the right of the owner. He had done that when he 
took the two appellants to 20 Party Road, showed them the property and invited them to buy 
what they wanted. He was then acting as the owner. He was then, in the words of the statute, 
“assuming the rights of the owner.” The moment he did that he appropriated McGregor’s goods 
to himself. The appropriation was complete. After this appropriation had been completed there 
was no question of these two appellants taking part, in the words of section 22 in dealing with 
the goods “in the course of stealing”.’ Appeals dismissed.

As you can see, there may be an overlap here between handling and burglary, ie entry as 

a trespasser with intent to steal.

12.3.3  Mens Rea

Knowledge or belief

D must know or believe the goods to be stolen at the time of the handling. D’s participation 

may initially be innocent but he will be guilty of handling if he later knows or believes the 

goods to be stolen. Remember that under s3(2), a bona fi de purchaser of stolen goods who 

later learns they are stolen will be protected from theft but there is no exclusion of liability for 

handling. If D then undertakes or assists (or arranges) in their retention, removal, disposal or 

realisation he will commit an offence.

The test for knowledge or belief is subjective as with all other MR elements of Theft Act 

offences. Therefore, D must actually know or believe the goods to be stolen but it does not 

matter that he does not know the precise nature of the goods (eg where they are inside a 

container).

Belief must be distinguished from suspicion which is insuffi cient. Shutting one’s eyes to the 

obvious (wilful blindness) does not necessarily count as knowledge or belief. It may only indi-

cate suspicion but it is a question of fact in each case.

D steals cars in one part of the country and drives them to another part where he intends 

to sell them. D will be guilty of theft for the dishonest appropriation of the cars with 

an intention to permanently deprive when the cars are taken. He will not be guilty of 

handling at the point of sale.

example

‘What had Millman done? He had assumed the right of the owner. He had done that when he
took the two appellants to 20 Party Road, showed them the property and invited them to buy
what they wanted. He was then acting as the owner. He was then, in the words of the statute,
“assuming the rights of the owner.” The moment he did that he appropriated McGregor’s goods
to himself. The appropriation was complete. After this appropriation had been completed there
was no question of these two appellants taking part, in the words of section 22 in dealing with
the goods “in the course of stealing”.’ Appeals dismissed.
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The doctrine of recent possession
Knowledge that goods are stolen may be inferred from the fact that D is found in posses-

sion of stolen goods and can offer no reasonable explanation for having them. Possession 

provides circumstantial evidence of knowledge or belief.

In addition, s27(3) states that where there is evidence of handling, evidence of an earlier han-

dling (which need not be a conviction) before the last year can be tendered so as to dispense 

with MR. A conviction of handling within the previous fi ve years can also be tendered.

All of these presumptions dispense with the usual requirement of proof of MR both in rela-

tion to the current offence and the previous incidents. It may be thought that this is less than 

a satisfactory way of obtaining a criminal conviction.

Dishonesty

The Ghosh test and the s2(1) Theft Act 1968 beliefs apply. See MR for theft (‘Mens Rea’, p 660).

thinking point 12.15

D would like to buy a new washing machine but cannot afford one. She meets X one day 

who offers her a brand new, top of the range Italian-made machine for £150 provided 

she buys it that day. D knows the retail price is over £500. D jumps at the chance and 

hands over £150 in cash to X upon delivery. The next day, D’s friend, Z, admires the 

machine and says she would like one just like it. D tells her she can have it for £250 cash. 

Z, who knows the retail price, agrees and pays on delivery. D buys another identical 

machine from X with the money and pays the surplus £100 into her bank account. She 

later uses the money to buy shoes and clothes for her children. X was working for W who 

had stolen a consignment of Italian machines. Have D, Z or X handled stolen goods?

Handling is defi ned by s22 Theft Act 1968:

•  A person handles stolen goods if (otherwise than in the course of the stealing) 

knowing or believing them to be stolen goods he dishonestly receives the goods, 

or dishonestly undertakes or assists in their retention, removal, disposal or realisa-

tion by or for the benefi t of another person, or if he arranges to do so.

Actus reus

The actus reus consists of four elements:

• The goods must be ‘stolen’.

• Goods includes proceeds of sale.

• Handling means receiving, undertaking, assisting or arranging.

• Handling must be otherwise than in the course of stealing.

Mens rea

• Knowledge or belief.

• Dishonesty.

thinking point 12.15

D would like to buy a new washing machine but cannot afford one. She meets X one day 

who offers her a brand new, top of the range Italian-made machine for £150 provided 

she buys it that day. D knows the retail price is over £500. D jumps at the chance and 

hands over £150 in cash to X upon delivery. The next day, D’s friend, Z, admires the 

machine and says she would like one just like it. D tells her she can have it for £250 cash.

Z, who knows the retail price, agrees and pays on delivery. D buys another identical 

machine from X with the money and pays the surplus £100 into her bank account. She 

later uses the money to buy shoes and clothes for her children. X was working for W who 

had stolen a consignment of Italian machines. Have D, Z or X handled stolen goods?

Handling is defi ned by s22 Theft Act 1968:fifi

•  A person handles stolen goods if (otherwise than in the course of the stealing) 

knowing or believing them to be stolen goods he dishonestly receives the goods, 

or dishonestly undertakes or assists in their retention, removal, disposal or realisa-

tion by or for the benefi t of another person, or if he arranges to do so.

Actus reus

The actus reus consists of four elements:

• The goods must be ‘stolen’.

• Goods includes proceeds of sale.

• Handling means receiving, undertaking, assisting or arranging.

• Handling must be otherwise than in the course of stealing.

Mens rea

• Knowledge or belief.

• Dishonesty.

section
summary
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  Problem Solving
THEF T, ROBBERY, HANDLING:

During a long motorway journey, D stops off at an off-licence store. She needs some cham-

pagne for a party. On seeing a box of expensive bottles, she removes the price label of £100 

and substitutes a label from a cheaper box of £30. She puts the box in her trolley but notices 

a beady-eyed security guard near the check-out and so replaces it on the shelf. She picks up a 

few boxes of sparkling wine instead and conceals three bottles of the expensive champagne 

in her overcoat pockets. On paying for the sparkling wine at the check-out the cashier (Z) 

gives her £50 too much change by mistake. D drives the rest of the journey home before 

noticing the over-payment. At her party, she sells the three expensive bottles of champagne 

to X. X pays a low price and is aware that D has previous convictions for theft. X sells the 

bottles to Y for the full price.

D returns to the store one week later and buys some wine. On her way out, Z runs 

after her and demands the return of the £50. Z’s wages had been reduced by this 

amount because of her mistake. D refuses whereupon Z threatens her with a black 

eye and grabs D’s bag. She takes £50 from D’s purse, drops both bag and purse, 

and runs off.

Discuss the liability of D, X, Y and Z for theft, handling or robbery.

Remember:

I: Identify • relevant issues

D: Defi ne • offences/defences

E: Explain/evaluate•  the law

A: Apply • law to facts.

In dealing with property offences, you need to make sure that all elements (AR/MR) of each 

offence are examined. It is best to take each item in turn and address each element in relation 

to it. A useful technique is to think in terms of charts so as to be comprehensive. Examples 

are included below. They illustrate a technique and not a full answer. You would be expected 

to write a fully argued answer, supported by clearly explained defi nitions, authorities and 

principles which you then apply to the facts.

D’s liability: Theft

Defi ne theft (s1 Theft Act 1968): AR/MR

 Appropriation 
S3

Property 
S4

Belonging to 
another S5

Dishonesty 
S2(1) beliefs 
+ Ghosh

Intention 
perma-
nently to 
deprive S6

Box of cham-
pagne/ label 
switching

Yes—on switch-
ing the labels: 
Gomez*.

Yes Yes Yes Yes
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3 bottles of 
champagne

Yes—on picking 
them up and 
certainly by 
concealing them: 
Gomez.

Yes Yes Yes Yes

£50 change Yes—on taking 
possession. 
However, s3(1) 
also refers to a 
later keeping or 
dealing.

Yes S5(4) applies: 
property 
obtained by 
another’s 
mistake. D 
is under an 
obligation to 
restore.

Ghosh may 
apply.* This 
is a question 
of fact for the 
jury.

Yes

X’s liability: Handling

Defi ne handling (s22 Theft Act 1968): AR/MR.

 Stolen Goods Handling Otherwise 
than in 
the course 
of stealing

Knowledge/belief Dishonesty

Bottles of 
champagne

Yes—on 
taking 
posses-
sion: 
Gomez.

Yes Yes Yes—D 
stole them.

X knows of D’s 
previous convic-
tions and pays a low 
price. She might 
therefore know but 
this would need to 
be proven.

Unless she 
can assert a 
belief under 
the Ghosh 
test, she will 
be regarded 
as dishonest.

Z’s liability: Robbery

Defi ne robbery (s8(1) Theft Act 1968): AR/MR

 Theft Force/
fear

Force 
against 
a per-
son

Any 
amount 
of force

Robbery is 
complete 
at the time 
of appro-
priation

MR of 
theft

Intention 
to use 
force

£50 Appropriation: 
Gomez. All 
other AR 
elements are 
satisfi ed.

Yes—(a) 
threat 
of black 
eye: 
Lockley.

Yes by 
grabbing 
D’s bag: 
Clouden.

Force 
used in 
grab-
bing the 
bag will 
 suffi ce.

It does not 
matter that 
she drops 
the bag 
and purse: 
Corcoran v 
Anderton.

Intention 
is satisfi ed 
but she 
may have 
a belief of 
right under 
s2(1)(a): 
Robinson.*

Yes

* See website for explanation.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

 

 Appropriation 
S3

Property 
S4

Belonging to 
another S5

Dishonesty 
S2(1) beliefs 
+ Ghosh

Intention 
perma-
nently to 
deprive S6

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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www.homeoffice.gov.uk/rds/pdfs09/hosb1109vol1.pdf
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Key Points
Fraud
This section will help you to:

understand the new, single offence of fraud under s1 Fraud Act 2006, • 
which can be committed in one of three ways:

s2 (fraud by false representation);• 

s3 (fraud by failing to disclose information); and• 

s4 (fraud by abuse of position).• 

distinguish fraud from the previous offences of deception;• 

understand the new offence of dishonestly obtaining services under • 
s11(1) Fraud Act 2006 and to distinguish it from previous offences of 
obtaining services by deception.

Making off without payment
This section will help you to:

understand that this offence under s3(1) Theft Act 1978 involves no • 
deception but that D must dishonestly make off from the spot where 
payment for goods or services is required with intent never to pay.

Property Off ences 2: 
Fraud and Making 
off  Without Payment

13
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Chapter 13

Property Off ences 2: Fraud and Making off  Without 

Payment

Introduction• 

13.1 Fraud• 

13.2 Making off Without Payment• 

  Introduction
Fraud offences are essentially economic crimes. They have been recently reformed 

and extended by the Fraud Act 2006 which came into force in January 2007. The old 

law consisted of a range of deception offences and these still apply to conduct prior 

to this date. The aim of the reforms was to simplify the law by introducing a sin-

gle, comprehensive defi nition of criminal fraud and one overall offence. However, 

conspiracy to defraud was left untouched and so the aim only partially succeeded. 

There are many other fraud offences not covered by the Act but as these are outside 

the undergraduate criminal law syllabus, they will not be covered in this book: false 

accounting, money laundering, forgery and counterfeiting, miscellaneous offences 

under the Companies Acts, copyright offences, computer misuse, social security 

fraud, trade marks, VAT and fi nancial services fraud.

There were two main incentives for reform:

1. Since 1968, the nature and scale of fraud has dramatically changed. Internet fraud, 

identity fraud, fraud from individuals, charities, the public and private sector have all 

escalated. Fraud is estimated by the National Fraud Agency to cost the UK economy 

£38.4 billion. With links to organised crime, terrorism and other forms of serious 

crime, it is a particularly diffi cult challenge (www.homeoffi ce.gov.uk/publications/

agencies-public-bodies/nfa/fi ghting-fraud-tog/fi ghting-fraud-together). 

2. This explosion in the volume of fraud posed considerable strain on the old decep-

tion offences for a machine such as a computer or bank cash dispenser could not be 

deceived. Deception offences were result crimes and the defi nition of deception 

required someone to actually believe in a false representation and to act in reli-

ance on that belief. Therefore, only people and not machines could be conned or 

deceived. Now, rather than concentrating on the impact of deception on the mind 

of the victim, the new offence of fraud focuses on the intentions of the defendant.

It is in this area of law that traditional notions of serious or real crime are confronted par-

ticularly when considering white-collar economic fraud offences. No individual offence 

of dishonesty, irrespective of its impact on the victim, can be regarded as minor. Yet 

society tends to perceive the mugging of mobile phones, classifi ed as robbery, more seri-

ously than white-collar fraud which has the potential to infl ict serious economic harm 

upon many individuals. On a large scale, economic fraud can cause irreparable damage 

to the interests of companies, investors and employees. For instance, thousands of inves-

tors and account-holders in the UK lost savings when the middle-eastern Bank of Credit 

www.homeoffice.gov.uk/publications/agencies-public-bodies/nfa/fighting-fraud-tog/fighting-fraud-together
www.homeoffice.gov.uk/publications/agencies-public-bodies/nfa/fighting-fraud-tog/fighting-fraud-together
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and Commercial International (BCCI) collapsed in 1991 with undeclared debts of £7 bil-

lion, the world’s largest banking fraud. The deception extended to false accounts, fi cti-

tious transactions and theft of money from individual depositors’ accounts. More than 

£400 million was stolen from the Mirror Group Newspapers employees’ pension fund in 

1991 by Robert Maxwell (the proprietor) which left 30,000 pensioners with an uncertain 

fi nancial future. Yet robbery, no matter how little the force or small the loss, is regarded 

as violent deprivation whereas white-collar crime, even on such a grand scale, is not.

The sort of fraud brought to our attention by the media usually concerns long, com-

plex and costly trials prosecuted by the Serious Fraud Offi ce. Regardless of how small 

or large the case, however, the law is the same.

The offence of making off without payment contrary to s3 Theft Act 1978 is con-

ventionally dealt with in a separate chapter in most criminal law textbooks. But it is 

included here because it arises in situations that might appear to closely resemble 

fraud. There are, however, signifi cant differences that need to be understood.

 13.1 Fraud
13.1.1 The Fraud Act 2006• 

13.1.2 Section 2: Fraud by False Representation• 

13.1.3 Section 3: Fraud by Failing to Disclose Information• 

13.1.4 Section 4: Fraud by Abuse of Position• 

13.1.5 Section 11: Obtaining Services Dishonestly• 

13.1.1  The Fraud Act 2006

Ray [1974] AC 370—deception by silence or conduct;

Silverman [1988] 86 Cr App R 213—deception by silence in a situation of trust;

(both cases probably relevant to fraud offences).

The following demonstrate the problems of the old law:

Laverty [1970] 3 All ER—the need for reliance on the deception;

Charles [1977] AC 177—cheque card fraud, fi ctional reliance;

Lambie [1982] AC 449—credit card fraud.

The Fraud Act has introduced a new fraud offence with a maximum 10-year sentence. Fraud 

is not defi ned and is more straightforwardly based on dishonesty. It is a ‘conduct’ offence 

and does not therefore depend on V being induced to believe in the fraud. Key concepts such 

as dishonesty and property continue to be defi ned in accordance with s4 Theft Act 1968 and 

the Ghosh test. The new reforms are not without criticism as we shall see.

Defi nition

Section 1 Fraud

(1) A person is guilty of fraud if he is in breach of any of the sections listed in subsection (2) 

(which provide for diff erent ways of committing the off ence).

Ray [1974] AC 370—deception by silence or conduct;

Silverman [1988] 86 Cr App R 213—deception by silence in a situation of trust;

(both cases probably relevant to fraud offences).

The following demonstrate the problems of the old law:

Laverty [1970] 3 All ER—the need for reliance on the deception;

Charles [1977] AC 177—cheque card fraud, fi ctional reliance;

Lambie [1982] AC 449—credit card fraud.

key
cases

Section 1 Fraud

(1) A person is guilty of fraud if he is in breach of any of the sections listed in subsection (2)

(which provide for diff erent ways of committing the off ence).
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(2) The sections are–

 (a) section 2 (fraud by false representation),

 (b) section 3 (fraud by failing to disclose information), and

 (c) section 4 (fraud by abuse of position).

(3) A person who is guilty of fraud is liable–

 (a)  on summary conviction, to imprisonment for a term not exceeding 12 months or to a 

fi ne not exceeding the statutory maximum (or to both);

 (b)  on conviction on indictment, to imprisonment for a term not exceeding 10 years or to a 

fi ne (or to both).

The Fraud Act 2006 abolished eight previous offences under the Theft Acts 1968 and 1978 

and replaced them with a single fraud offence under s1 above which can be committed in 

one of three ways in ss2–4.

Offences repealed by the Fraud Act 2006

Theft Act 1968:

• s15—Obtaining property (including money) by deception.

• s15(A)—Obtaining a money transfer.

•  s16—Obtaining a pecuniary advantage by deception (eg an overdraft, insurance policy or 

annuity contract (or any improvement in their terms), the opportunity to earn remuneration 

or greater remuneration in offi  ce or employment or to win money by betting).

• s20(2)—Procuring the execution of a valuable security.

Theft Act 1978:

• s1—Obtaining services by deception.

• s2(1)(a)—Securing the remission of a liability.

• s2(1)(b)—Inducing a creditor to wait for or to forgo payment.

• s2(1)(c)—Obtaining an exemption from or abatement of liability.

13.1.2  Section 2: Fraud by False Representation

(1) A person is in breach of this section if he–

 (a) dishonestly makes a false representation, and

 (b) intends, by making the representation–

  (i)  to make a gain for himself or another, or

  (ii) to cause loss to another or to expose another to a risk of loss.

(2) A representation is false if–

 (a) it is untrue or misleading, and

 (b) the person making it knows that it is, or might be, untrue or misleading.

(3)  ‘Representation’ means any representation as to fact or law, including a representation as 

to the state of mind of–

(2) The sections are–

 (a) section 2 (fraud by false representation),

 (b) section 3 (fraud by failing to disclose information), and

 (c) section 4 (fraud by abuse of position).

(3) A person who is guilty of fraud is liable–

 (a)  on summary conviction, to imprisonment for a term not exceeding 12 months or to a

fi ne not exceeding the statutory maximum (or to both);

 (b)  on conviction on indictment, to imprisonment for a term not exceeding 10 years or to a

fi ne (or to both).

(1) A person is in breach of this section if he–

(a) dishonestly makes a false representation, and

(b) intends, by making the representation–

 (i)  to make a gain for himself or another, or

 (ii) to cause loss to another or to expose another to a risk of loss.

(2) A representation is false if–

(a) it is untrue or misleading, and

(b) the person making it knows that it is, or might be, untrue or misleading.

(3)  ‘Representation’ means any representation as to fact or law, including a representation as 

to the state of mind of–
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 (a) the person making the representation, or

 (b) any other person.

(4) A representation may be express or implied.

(5)  For the purposes of this section a representation may be regarded as made if it (or anything 

implying it) is submitted in any form to any system or device designed to receive, convey or 

respond to communications (with or without human intervention).

Section 2 fraud by false representation consists of the following elements:

AR: D must make a false representation;• 

MR: D must • know that the representation was false or that it might be false and that he 

acted dishonestly with intent to gain or cause loss.

Section 2 covers the obtaining of property including cheques or other fi nancial advantage by 

fraud and an attempt to do so. It covers fraud in any commercial context from false mortgage 

or life insurance applications, the fraudulent use of credit and cheque guarantee cards, to 

fi lling up the car with petrol, making a false representation about later payment and driving 

off. Electronic/internet fraud would be included. The offence covers all that was covered by 

the repealed deception offences. It is therefore a wide offence.

There is a degree of overlap with s3 Fraud Act (fraud by failing to disclose information) 

where the contract applied for is one where there is a legal duty of utmost good faith, 

such as insurance contracts. This implies a duty to disclose all material facts before enter-

ing the contract. There is also an overlap with theft. Remember that following Gomez, 

appropriation has a neutral defi nition and can apply where property has been appropri-

ated either with or without consent. It could therefore be acquired consensually by false 

representation.

Actus reus

The fi rst requirement is that the false representation must be made by D. It will be made 

either orally, in writing, by silence (Silverman, Ray below, by omission or by conduct. Two 

examples of the latter would be: Stonehouse [1977] AC 55 where D left his clothes on a 

beach and disappeared, representing to the world and his wife that he was dead, and Darwin 

[2008] 2 Cr App (S) 115 where a husband’s disappearance during a canoeing trip to the coast 

impliedly represented that he had drowned whereas he and his wife had planned the events 

so as to make a false insurance claim and disappear to South America.

In commercial transactions, the false representation will typically be made as a form of 

written or oral inducement to enter a contract. Situations will be as diverse as mortgage/

loan applications, shop/internet/private purchases or bank fraud (eg Cleps [2009] EWCA 

Crim 894 where a 74-year-old man opened a building society account with a stolen pass-

port and obtained £184,000 from the true account holder’s account). An example of a 

non-commercial fraud would be Hamilton [2008] EWCA Crim 2518, where two defend-

ants misrepresented themselves to an elderly woman as being authorised to take away 

and replace fence panels outside her house on receipt of payment of £60. The panels had 

already been paid for by the woman but, since they were the wrong size, her son was going 

to remove and replace them. A false representation will be made even though the recipient 

of the misrepresentation suffers no loss or risk of loss, eg D may use a stolen credit card to 

 (a) the person making the representation, or

 (b) any other person.

(4) A representation may be express or implied.

(5)  For the purposes of this section a representation may be regarded as made if it (or anything

implying it) is submitted in any form to any system or device designed to receive, convey or

respond to communications (with or without human intervention).
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purchase goods knowing that the store will get paid by the credit company, payment being 

guaranteed in such cases. Despite this, D still makes a misrepresentation to the store (that 

he has authority to use the card—see Charles and Lambie under the old law, ‘3. Reliance 

was inferred in cheque/credit card fraud’, p 707) even though the loss is suffered by the 

credit company. It may also be made to a machine, such as a computer, an automated cash-

dispenser or a CHIP and PIN machine.

A false representation is simply a false statement, trick, con or lie. It does not need to be 

believed or relied upon by V. Under s2(2) falsity is defi ned as being misleading or untrue. 

This is not defi ned in the Act but the government expressed the view that misleading meant 

‘less than wholly true and capable of an interpretation to the detriment of the victim’ 

(Fraud Law Reform, Government response to consultation, at para 19; Blackstone’s Guide 

to the Fraud Act 2006, at 7). Many aspects of buying and selling might involve potentially 

misleading practices such as advertising. In contract law, there is a distinction between the 

acceptable mere puff (ie obvious exaggeration) and the misleading inducement involving 

misrepresentation. There might be a fi ne line here between ‘sharp practice’ and an offence 

under s2.

D, a second-hand car dealer, turns back the mileage reading on all cars for sale and dis-

plays a notice to customers stating that the mileage may not be correct.

The implied representation here is that D has no actual reason to believe the mileage read-

ings to be incorrect whereas he knows very well that they are wrong. This would be held 

to be a false representation and an offence within s2.

Less clear is the example of the car seller who falsely advertises that it has only had ‘one pre-

vious lady owner’ as an inducement to purchasers or some other false statement regarding 

the car’s condition: ‘Engine in tip-top condition’. If this is merely one of several representa-

tions it may be possible for D to assert a lack of causation. The new fraud offences require 

that ‘by the false representation’, taking s2 as an example, D intended to make a gain 

or cause loss. D may assert that he did not intend to make a gain by this misrepresentation. 

If so, his intention will need to be considered within the MR requirements (see ‘Mens rea’, 

p 702). D may also assert that by his false representation he intended to secure a contract, 

such as a contract of employment, or offi cial documents, and not to make a gain. The case 

against D would need to focus on his intent to make a gain by virtue of the contract secured 

by misrepresentation: Dziruni [2008] EWCA Crim 3348 (false identity documents), Haboub 

[2007] EWCA Crim 3327 (false driving licence), Idress [2011] EWHC 624 (driving test sat by 

X representing himself as D). 

Fraud does not require reliance by V
The Fraud Act, by relying on the simple fact of an implied representation with the intention of 

gaining property, does not require either the deception of a victim or reliance by a victim on 

any deception, both characteristics of the former law. Reliance is irrelevant to fraud. Neither 

is there need for actual harm or risk to V’s property, only for D to intend to expose V to or 

cause loss. Therefore, the full offence can be committed in the absence of any actual threat 

to V’s economic interests. Thus, what might previously have been an attempt now becomes 

a complete offence. As such, fraud offences are not result crimes. This has led D. Ormerod in 

‘Criminalising Lying’ [2007] Crim LR 193 to suggest that s2 creates an inchoate (incomplete) 

offence which appears to criminalise lying.

D, a second-hand car dealer, turns back the mileage reading on all cars for sale and dis-

plays a notice to customers stating that the mileage may not be correct.

The implied representation here is that D has no actual reason to believe the mileage read-

ings to be incorrect whereas he knows very well that they are wrong. This would be held 

to be a false representation and an offence within s2.

example



699

Fraud
Representations as to fact, law and states of mind (s2(3))
An example of a false representation of fact is the statement ‘this ring is made of gold’, when 

it is known to be, in fact, made from brass or tin. The most common false statements of fact 

will concern the ownership of goods sold at very cheap prices, in markets, for example. It can 

sometimes be diffi cult to distinguish fact from opinion: ‘in my opinion, this ring is as good as 

gold’ is clearly opinion. But ‘this ring is as good as gold’ could be either a statement of fact or 

opinion. What of ‘the price of the ring is very reasonable’. Fact or opinion? An example of a 

false statement of law would be a deliberate misinterpretation or misconstruction of a legal 

document or notice. A false representation of a state of mind would concern the present 

intentions of D to use goods or money in a particular way in future, eg ‘Pay me £100 now and 

I will buy paint and materials to decorate your house’. 

Express or implied representation (s2(4))
Express representations should not be diffi cult to identify. Implied representations are less 

obvious, eg as in the previous example box. Representations are implied, for example, in 

the use of cheques, cheque guarantee cards and credit cards. Here, D may be in excess of 

any agreed overdraft or credit level or may not be the authorised card holder. In the case of 

cheques the representation is that the cheque will be honoured, not that there is enough 

money in the account at the date of the cheque. In the case of cards, it is that the user has 

the bank’s or credit company’s authority to use the card and that payment will be made. No 

representation is made regarding the state of D’s account or creditworthiness. These repre-

sentations were identifi ed in Charles and Lambie (see ‘Reliance was inferred in cheque/credit 

card fraud’, p 707: cases under the previous law). The problem with such transactions is that 

they are triangular. The recipient of the false representation, eg the shopkeeper, who may 

not have been concerned with the card-holder’s authority, is not the ultimate victim who 

suffers the loss. This will be the bank or credit company who guarantees payment. Whilst this 

presented a greater problem for the courts under the old law of deception (see ‘Distinction 

between fraud and deception under the previous law’, p 705), this might technically present 

a new problem: D may say that it was not by his representation that the gain was made. 

Instead, the gain was the result of the pre-existing agreement between stores and banks/

credit companies to guarantee payment. 

False representation by silence
The representation must be made expressly or by implication. Whether an implied repre-

sentation would include silence is unclear. Here are four examples of such cases under the 

previous law which might be relied upon in future cases:

R v Ray ●  [1974] AC 370 HOUSE OF LORDS

D and some friends entered a restaurant and ordered a meal with the intention of pay-

ing. Some time after consuming the food, D changed his mind and decided not to pay. 

When the waiter was out of the room D ran out of the restaurant. He was charged with 

a deception offence (s16(2)(a) Theft Act 1968—evasion of an obligation to pay—it was 

later repealed because of its complexity). D had not stolen the food because at the time 

of dishonestly deciding not to pay, ownership had already passed to him (ie it could not 

belong to the restaurant because it was in his stomach). Neither had he obtained the food 

by deception because, again, the decision not to pay, and therefore any false representa-

tion that he would pay before leaving, arose after the food was obtained.
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Lord MacDermott:

‘In my opinion the transaction must for this purpose be regarded in its entirety, beginning with 
the respondent entering the restaurant and ordering his meal and ending with his running out 
without paying. The diff erent stages of the transaction are all linked and it would be quite unre-
alistic to treat them in isolation.

Starting then, at the beginning one fi nds in the conduct of the respondent in entering and 
ordering his meal evidence that he impliedly represented that he had the means and the inten-
tion of paying for it before he left. . . . If this representation had then been false and matters 
had proceeded thereafter as they did (but without any change of intention) a conviction for the 
off ence charged would . . . have had ample material to support it. But as the representation 
when originally made in this case was not false there was therefore no deception at that point. 
Then the meal is served and eaten and the intention to evade the debt replaces the intention to 
pay. Did this change of mind produce a deception?

My Lords, in my opinion it did . . . .it did falsify the representation which had already been made 
because that initial representation must, in my view, be regarded not as something then as spent 
and past but as a continuing representation which remained alive and operative and had already 
resulted in the respondent and his defaulting companions being taken on trust and treated as 
ordinary, honest customers. It covered the whole transaction up to and including payment and 
must therefore, in my opinion, be considered as continuing and still active at the time of the 
change of mind . . . .Was the respondent’s evasion of the debt obtained by that deception?

I think the material before the justices was enough to show that it was. The obvious eff ect of 
the deception was that the respondent and his associates were treated as they had been pre-
viously, that is to say as ordinary, honest customers whose conduct did not excite suspicion or 
call for precautions. In consequence the waiter was off  his guard and vanished into the kitchen. 
That gave the respondent the opportunity of running out without hindrance and he took it.’

In order to implement the law, the House of Lords had to devise a fi ctional representa-

tion implied by D’s silence or conduct: that the deception consisted of either the initial 

representation made on entering and ordering the meal which continued, remained alive 

and operative and then became false, or that by remaining at the table after forming his 

dishonest intention, he continued to make from moment to moment a false representation 

that he intended to pay.

These representations were fi ctional because the victim (waiter) in leaving the room, relied 

on neither. True, D was dishonest and the waiter would not have left the room had he 

known the truth, but he did not. Therefore, it was fi ctional to say that he only acted in reli-

ance on an assumption regarding D’s original intention to pay.

R v Frith ●  [1990] 91 CR APP R 217 COURT OF APPEAL

A consultant obstetrician referred private clients to an NHS hospital for treatment, omitting 

to declare that they were private. He was convicted under s2(1)(a) Theft Act 1978 (exemp-

tion from liability to make a payment). His silence was an implied representation relied 

upon by the hospital and he was in breach of a duty to declare the truth.

R v Rai ●  [2000] 1 CR APP R 242 COURT OF APPEAL

D’s mother obtained a local authority grant for the installation of adaptations and a bath-

room in her house. She died before the works began but D did not inform the authority 

‘In my opinion the transaction must for this purpose be regarded in its entirety, beginning with
the respondent entering the restaurant and ordering his meal and ending with his running out
without paying. The diff erent stages of the transaction are all linked and it would be quite unre-
alistic to treat them in isolation.

Starting then, at the beginning one fi nds in the conduct of the respondent in entering and
ordering his meal evidence that he impliedly represented that he had the means and the inten-
tion of paying for it before he left. . . . If this representation had then been false and matters
had proceeded thereafter as they did (but without any change of intention) a conviction for the
off ence charged would . . . have had ample material to support it. But as the representation
when originally made in this case was not false there was therefore no deception at that point.
Then the meal is served and eaten and the intention to evade the debt replaces the intention to
pay. Did this change of mind produce a deception?

My Lords, in my opinion it did . . . .it did falsify the representation which had already been made
because that initial representation must, in my view, be regarded not as something then as spent
and past but as a continuing representation which remained alive and operative and had already
resulted in the respondent and his defaulting companions being taken on trust and treated as
ordinary, honest customers. It covered the whole transaction up to and including payment and
must therefore, in my opinion, be considered as continuing and still active at the time of the
change of mind . . . .Was the respondent’s evasion of the debt obtained by that deception?

I think the material before the justices was enough to show that it was. The obvious eff ect of 
the deception was that the respondent and his associates were treated as they had been pre-
viously, that is to say as ordinary, honest customers whose conduct did not excite suspicion or
call for precautions. In consequence the waiter was off  his guard and vanished into the kitchen.
That gave the respondent the opportunity of running out without hindrance and he took it.’
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until after the works were complete. He was charged under s1 1978 Act with dishonestly 

obtaining building services from the authority by deception. On appeal against conviction 

the Court of Appeal held that D’s conduct amounted to a continuing representation that 

his mother was alive. He had practised a straightforward deception.

Judge David Clarke QC:

‘The central issue before us was whether, on the facts of the present case, there was conduct 
capable of constituting that deception and in particular the circumstances in which an omis-
sion to act or silence can amount to such conduct . . .

The learned judge gave a reasoned judgment, deciding this issue in favour of the Crown 
and ruling that his silence in those circumstances did amount to conduct sufficient to con-
stitute a deception on the local authority. It seems to us that, in effect, he found it was 
capable of amounting to such conduct. Whether it did would have been, no doubt, an issue 
for the jury.

The underlying facts which underpinned that fi nding were, not only that the appellant did not 
tell the council, but that—as was undisputed—this was his house and at all material times he 
lived there. When, after the learned judge’s ruling, the appellant pleaded guilty, he did so on the 
specifi c factual basis that his only relevant conduct was his failure to inform the council of the 
death of his mother. He did not acknowledge any other conduct on his part by which the council 
might have been deceived . . . .

The basis in the present case of the learned judge’s ruling was that this appellant’s conduct 
was equivalent to that conduct on the part of the students (in DPP v Ray [1974] AC 370), and 
the question for this Court is whether that was correct . . . .

The learned judge held . . . in his ruling, that by simply sitting there doing nothing and allow-
ing the work to be done, the appellant was committing a straightforward deception, because, 
as he was aware, the local authority were still of the mind that the mother would occupy 
the premises. He was living there at all material times. In the judgment of this Court, that, 
against the background of it being his home and he having made the application, was con-
duct suffi  cient to amount to conduct within the terms of s15(4) of the 1968 Act . . . . But, on 
a common-sense and purposive construction of the word “conduct”, it does, in our judgment, 
cover positive acquiescence in knowingly letting this work proceed as the appellant did in 
the present case.’

The next case illustrated how easily a criminal deception might be committed by silence in 

a commercial setting—a controversial case:

R v Silverman ●  [1988] 86 CR APP R 213 COURT OF APPEAL

D charged two elderly sisters excessive prices for electrical work to their central heating and 

wiring. He was known and trusted by them. He had applied no pressure to have his high 

quote accepted. The work was done satisfactorily. He was convicted of obtaining property 

by deception under s15 and appealed, the question of law being whether an excessively 

high price for work amounted to a false representation. It was conceded that he had been 

dishonest but he had made no positive representations that the price was reasonable. He 

had merely made a quote which the sisters were free to accept or reject.

It was held by the Court of Appeal that his silence on the matter amounted to a false rep-

resentation. The sisters were gullible and reliant. D had taken dishonest advantage of a 

situation of mutual trust built up over a long period of time.

‘The central issue before us was whether, on the facts of the present case, there was conduct
capable of constituting that deception and in particular the circumstances in which an omis-
sion to act or silence can amount to such conduct . . .

The learned judge gave a reasoned judgment, deciding this issue in favour of the Crown
and ruling that his silence in those circumstances did amount to conduct sufficient to con-
stitute a deception on the local authority. It seems to us that, in effect, he found it was
capable of amounting to such conduct. Whether it did would have been, no doubt, an issue
for the jury.

The underlying facts which underpinned that fi nding were, not only that the appellant did not
tell the council, but that—as was undisputed—this was his house and at all material times he
lived there. When, after the learned judge’s ruling, the appellant pleaded guilty, he did so on the
specifi c factual basis that his only relevant conduct was his failure to inform the council of the
death of his mother. He did not acknowledge any other conduct on his part by which the council
might have been deceived . . . .

The basis in the present case of the learned judge’s ruling was that this appellant’s conduct
was equivalent to that conduct on the part of the students (in DPP v Ray [1974] AC 370), and
the question for this Court is whether that was correct . . . .

The learned judge held . . . in his ruling, that by simply sitting there doing nothing and allow-
ing the work to be done, the appellant was committing a straightforward deception, because,
as he was aware, the local authority were still of the mind that the mother would occupy
the premises. He was living there at all material times. In the judgment of this Court, that,
against the background of it being his home and he having made the application, was con-
duct suffi  cient to amount to conduct within the terms of s15(4) of the 1968 Act . . . . But, on
a common-sense and purposive construction of the word “conduct”, it does, in our judgment,
cover positive acquiescence in knowingly letting this work proceed as the appellant did in
the present case.’
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Watkins LJ:

‘His silence on any matter other than the sums to be charged was as eloquent as if he had said 
that he was going to make no more than a modest profi t.’

This case demonstrated the fi ne line between economic exploitation, the pursuit of profi t 

and fraud. Not all sharp practice is necessarily dishonest. Not all dishonest practice is neces-

sarily fraudulent. The case turned on the specifi c facts of the case.

In contract law, silence does not generally amount to misrepresentation. The rule caveat 

emptor (buyer beware) applies. So when you buy a house or a car, it is up to you to make 

the necessary inspections and surveys. However, silence can amount to misrepresentation 

in four situations: statements of half-truth, positive concealment, change of circumstances 

and contracts of utmost good faith. It remains to be seen to what extent the civil law will 

infl uence the development of s2. In any event, s3 (failure to disclose) might be a preferable 

route to conviction.

Mens rea

Dishonesty:•  The beliefs under s2(1) Theft Act 1968 do not apply (belief in right, con-

sent and that the owner cannot be found). They did not expressly apply to old decep-

tion offences. The jury are therefore left with the Ghosh test which will most certainly 

include reference to any relevant belief on D’s part, including such beliefs to be found 

in s2(1).

Knowing that the representation is or might be false• : This is more demanding than belief, 

suspicion or, indeed, recklessness which was required under the previous law. It is intended 

to cover knowledge of future facts. Remember that ‘closing one’s mind to the obvious’ can 

amount to knowledge. It is likely it will blur into dishonesty.

With intent to gain or cause loss to another or to expose another to a risk of loss•  by the 

false representation. This is the only causal link in the offence: D’s false representation 

must be made with the intention of gaining or causing V to lose or exposing V to such risk. 

Gain and loss are defi ned in s5 (‘Section 5: gain and loss’, p 705) very broadly (in money 

or other property) and include temporary deprivation, unlike theft and the old deception 

offences.

D sells tickets to V for a local charity event promising several attractions. D knows that the 

event will almost certainly be cancelled because the local authority are not satisfi ed with 

the health and safety conditions of the venue and have threatened to close it down. D is 

exposing V to the risk of loss.

thinking point 13.1

Has D committed fraud by false representation under s2 Fraud Act 2006?

An auction house sells a painting by Picasso, believing it to be genuine. It turns out to be a 

forgery. Do they have MR for s2?

‘His silence on any matter other than the sums to be charged was as eloquent as if he had said
that he was going to make no more than a modest profi t.’

D sells tickets to V for a local charity event promising several attractions. D knows that the 

event will almost certainly be cancelled because the local authority are not satisfi ed with 

the health and safety conditions of the venue and have threatened to close it down. D is 

exposing V to the risk of loss.

thinking point 13.1

Has D committed fraud by false representation under s2 Fraud Act 2006?

An auction house sells a painting by Picasso, believing it to be genuine. It turns out to be a

forgery. Do they have MR for s2?

example
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13.1.3  Section 3: Fraud by Failing to Disclose Information

A person is in breach of this section if he–

 (a)  dishonestly fails to disclose to another person information which he is under a legal duty 

to disclose, and

 (b) intends, by failing to disclose the information–

  (i) to make a gain for himself or another, or

  (ii) to cause loss to another or to expose another to a risk of loss.’

This is a narrower offence than s2 but to some extent overlaps with it in relation to silence. The 

circumstances in which one is under a legal duty to disclose information derive from contract 

law principles. The following are included: insurance contracts (contracts of utmost good 

faith), statutory obligations in respect of company prospectuses and reports, the express and 

implied terms of a contract, custom and practice and wherever there is a fi duciary relation-

ship between the parties. A fi duciary relationship is one of trust and confi dence, for example 

solicitor/client or trustee/benefi ciary. There will be an overlap with s4 below. If there is no 

legal duty to disclose, then the conduct will not be caught by this section. The section does 

not cover moral duties to disclose or moral/fi nancial exploitation, eg:

where it would be reasonable to expect disclosure in any type of commercial transaction • 

such as house selling (caveat emptor);

where an expert takes knowing advantage of someone less skilled, for example in buying • 

antiques, art, vintage cars etc.

thinking point 13.2

D applies for foreign travel insurance for a forthcoming holiday and deliberately fails 

to disclose a recent operation involving major surgery. Whilst on holiday, her condition 

deteriorates and she requires expensive medical treatment. She submits a claim for this 

under the insurance policy.

Has she committed fraud under s3?

13.1.4  Section 4: Fraud by Abuse of Position

(1) A person is in breach of this section if he –

 (a)  occupies a position in which he is expected to safeguard, or not to act against, the fi nan-

cial interests of another person,

 (b) dishonestly abuses that position and

 (c) intends, by means of the abuse of that position–

  (i) to make a gain for himself or another, or

  (ii) to cause loss to another or to expose another to a risk of loss.

(2)  A person may be regarded as having abused his position even though his conduct consisted 

of an omission rather than an act.

thinking point 13.2

D applies for foreign travel insurance for a forthcoming holiday and deliberately fails

to disclose a recent operation involving major surgery. Whilst on holiday, her condition 

deteriorates and she requires expensive medical treatment. She submits a claim for this

under the insurance policy.

Has she committed fraud under s3?

(1) A person is in breach of this section if he –

 (a)  occupies a position in which he is expected to safeguard, or not to act against, the fi nan-

cial interests of another person,

 (b) dishonestly abuses that position and

 (c) intends, by means of the abuse of that position–

  (i) to make a gain for himself or another, or

  (ii) to cause loss to another or to expose another to a risk of loss.

(2)  A person may be regarded as having abused his position even though his conduct consisted

of an omission rather than an act.

A person is in breach of this section if he–

 (a)  dishonestly fails to disclose to another person information which he is under a legal duty

to disclose, and

 (b) intends, by failing to disclose the information–

  (i) to make a gain for himself or another, or

  (ii) to cause loss to another or to expose another to a risk of loss.’
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‘Position’ is not defi ned. A person in a position of trust would be clearly included, for example 

professional and client, trustee and benefi ciary, director and company, partner or councillor. 

A person in a position of trust may be able to abuse their position and damage the interests 

of a dependent person quite readily. Other examples would be employer/employee, agent/

principal, within a family, voluntary work or any context where the parties are not at arm’s 

length. This section is not restricted to fi duciary relationships although may overlap with 

it. Blackstone’s Guide to the Fraud Act 2006 states that the section was intended to cover 

employees who make use of their employer’s premises and equipment for their own pur-

poses. An example would be Gale [2008] EWCA Crim 1344, where an offi ce manager for 

DHL at Heathrow airport was convicted contrary to s4 Fraud Act 2006 after accepting a bribe 

in order to place a crate on a plane bound for the USA with false documentation stating that 

the contents were ‘known’ when they were not. In fact the contents consisted of 500 kilos of 

khat, a drug which is illegal in the USA. The court declared that D’s job carried a high degree 

of probity and trust and that such a position was vulnerable to serious criminals aiming to 

smuggle contraband through customs. A further case was Woods [2011] EWCA Crim 1305 

where the deputy manager of a betting shop changed a customer’s bet from £1 to £100, 

enabling her to collect £990 from her employer whilst the customer correctly received £10. 

D. Ormerod points out that the range of possible defendants is extremely wide, from the 

dishonest waiter profi ting from the sale of his own wine, to the company director making a 

personal fortune by unauthorised share transactions, to the trustee of a will/charity fraudu-

lently dealing with legacies

‘Abuse’ is not defi ned in s4. Omission is specifi cally included, unlike false representation 

under s2. There is therefore no need for a positive act.

It is not entirely clear what positions would be included here nor whose expectations are rel-

evant to the safeguarding of another’s fi nancial interests (ie V’s or the reasonable person’s). 

The question was intended to be one of fact. Consequently, this is a very wide provision and 

risks contravening the ECHR requirement of legal certainty under Article 7. There will now be 

overlap with s3 (failure to disclose) and offences under the new Bribery Act 2010. This Act 

creates offences of bribing or being bribed (the offer or taking of a ‘fi nancial advantage’ to 

induce another to act improperly or to reward the improper performance). 

J. Collins in ‘Fraud by Abuse of Position: Theorising Section 4 of the Fraud Act 2006’ [2011] 

Crim LR 513 argues that the vagueness of s4 is due to an uncertain theoretical foundation. At 

its heart are the concepts of exploitation and disloyalty:

‘Disloyalty…is criminalized because it has a corrosive eff ect on an important basic value held 
by society: the importance of trust relationships where an individual is entrusted with the 
oversight of fi nancial aff airs of another. The risk of harm to these trust relationships (in them-
selves a public good) passes the threshold for criminalization. It is desirable that as citizens 
we can trust those who are entrusted with our fi nancial aff airs if the relevant expectation has 
arisen.’ 

thinking point 13.3

Has D committed fraud under s4?

1.  D, a Citizen’s Advice Bureau adviser, professing to offer free advice and assistance, 

obtains compensation of £5000 on behalf of an elderly client for whom she had taken 

‘Disloyalty…is criminalized because it has a corrosive eff ect on an important basic value held
by society: the importance of trust relationships where an individual is entrusted with the
oversight of fi nancial aff airs of another. The risk of harm to these trust relationships (in them-
selves a public good) passes the threshold for criminalization. It is desirable that as citizens
we can trust those who are entrusted with our fi nancial aff airs if the relevant expectation has
arisen.’

thinking point 13.3

Has D committed fraud under s4?

1.  D, a Citizen’s Advice Bureau adviser, professing to offer free advice and assistance, 

obtains compensation of £5000 on behalf of an elderly client for whom she had taken 
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legal proceedings. The adviser retains £1000 for her efforts without disclosing the fact 

to the client.

2.  D, the manager of a building society, is in dispute with her employer. She refuses 

to carry out her contractual duties and spends every day dealing with her own 

investments whilst at work. One day, she fails to notice a robbery taking place at the 

counter. The society loses a substantial amount of money.

Section 5: ‘gain’ and ‘loss’

(1) The references to gain and loss in sections 2 to 4 are to be read in accordance with this section.

(2) ‘Gain’ and ‘loss’–

 (a) extend only to gain or loss in money or other property;

 (b) include any such gain or loss whether temporary or permanent;

  and ‘property’ means any property whether real or personal (including things in action and 

other intangible property).

(3)  ‘Gain’ includes a gain by keeping what one has, as well as a gain by getting what one does not 

have.

(4)  ‘Loss’ includes a loss by not getting what one might get, as well as a loss by parting with 

what one has.

This section follows the s4 Theft Act 1968 defi nition of property. Therefore, the same limita-

tions in respect of land and intangible property, such as trade secrets, apply. The explanation 

for the exclusion of trade secrets is that a person committing fraud is not necessarily inter-

ested in the information for its own sake but in the fi nancial advantage that it might secure. 

Other offences such as the Computer Misuse Act 1990 cover the obtaining of unauthorised 

data. Conspiracy to defraud would apply to agreements to obtain trade secrets.

Distinction between fraud and deception under the previous law

We need to highlight some of the problems with the previous law on deception in order 

to understand why the new fraud offence is an improvement. The defi nition of deception 

derived from a statement of Buckley LJ in Re London & Globe Finance Co. [1903] 1 Ch 738:

‘To deceive is, I apprehend, to induce a man to believe that a thing is true which is false . . . . to 
deceive is by falsehood to induce a state of mind.’

It was essential to prove that V had both believed and relied on the false representation under 

the previous law. Deception was further described by the previous offence of obtaining prop-

erty by deception contrary to s15(4) Theft Act 1968:

‘Deception means any deception (whether deliberate or reckless) by words or conduct as to 
fact or as to law, including a deception as to the present intentions of the person using the 
deception or any other person.’

There were several problems with the old law of deception:

The deception had to precede the obtaining
Given that the deception had to operate on the mind of a human victim, it followed 

that it needed to precede the obtaining otherwise it would not be possible to say that D 

legal proceedings. The adviser retains £1000 for her efforts without disclosing the fact 

to the client.

2.  D, the manager of a building society, is in dispute with her employer. She refuses 

to carry out her contractual duties and spends every day dealing with her own 

investments whilst at work. One day, she fails to notice a robbery taking place at the

counter. The society loses a substantial amount of money.

(1) The references to gain and loss in sections 2 to 4 are to be read in accordance with this section.

(2) ‘Gain’ and ‘loss’–

 (a) extend only to gain or loss in money or other property;

 (b) include any such gain or loss whether temporary or permanent;

  and ‘property’ means any property whether real or personal (including things in action and

other intangible property).

(3)  ‘Gain’ includes a gain by keeping what one has, as well as a gain by getting what one does not

have.

(4)  ‘Loss’ includes a loss by not getting what one might get, as well as a loss by parting with

what one has.

‘To deceive is, I apprehend, to induce a man to believe that a thing is true which is false . . . . to
deceive is by falsehood to induce a state of mind.’

‘Deception means any deception (whether deliberate or reckless) by words or conduct as to
fact or as to law, including a deception as to the present intentions of the person using the
deception or any other person.’
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had obtained by deception. Two cases decided under the previous law will illustrate this 

point:

R v Collis-Smith ●  [1971] CRIM LR 716 COURT OF APPEAL

D went to a garage for petrol and after he had pumped it into his tank he falsely stated that 

he was using the car for business purposes and that his fi rm would pay. His conviction for 

obtaining property by deception was quashed by the Court of Appeal since the deception 

occurred after the obtaining.

R v Wheeler ●  [1990] 92 CR APP R 279 COURT OF APPEAL

The Court of Appeal held that a market stallholder (D) who agreed to sell goods (an antique 

medal) in a ‘market overt’, without knowing they were stolen but who then handed them 

over in exchange for the price after learning that they were stolen and falsely representing 

that they were not, did not commit either theft or deception.

A market overt was one whereby a purchaser could acquire good title to stolen goods pro-

vided they were bought in good faith and without notice of any defect in the title of the 

owner to sell them (s22(1) Sale of Goods Act 1979). In contract law, ownership passed to V 

at the time of agreement even though no money had changed hands. When agreeing to 

sell, D was not dishonest for he lacked any knowledge that the medal was stolen. He was 

contractually obliged to hand over the medal once V returned with the money because V 

was already the owner of it. D’s receipt of the purchase price was therefore not a dishonest 

appropriation of the money for the purposes of theft. Neither had he obtained the money by 

deception. The false representation followed the obtaining (ie D’s legal entitlement to obtain 

the purchase price arising from the agreement). It did not therefore cause the obtaining.

Recall that s3(2) Theft Act 1968 protects the bona fi de purchaser for value from committing 

theft when he buys stolen property. Therefore, D had not committed theft by innocently 

buying the stolen medal in the fi rst place and did not do so when offering it for sale.

‘Obtaining by deception’ required proof that V had relied on the deception
The other diffi culty with deception was that D may have intentionally made a false statement 

or misrepresentation and dishonestly obtained V’s property but V may have been infl uenced 

to hand over his property by other factors. V may not have relied on the statement nor have 

been induced to act because of it. Yet, a causal link was required and unless the indictment 

could identify a specifi c misrepresentation relied upon by V, the case would fail.

R v Laverty ●  [1970] 3 ALL ER 432 COURT OF APPEAL

D sold to V a reconstructed second-hand car which V bought in good faith. The number 

plates had been changed. D was charged with obtaining property by deception under s15, 

the indictment identifying the false representation that the car bore its original number 

plates. V gave evidence at trial that he was not concerned with the number plates, only 

with whether D had title to sell the car. D’s conviction was quashed on appeal.

Lord Parker CJ:

‘The proper way of proving these matters is through the mouth of the person to whom the false 
representation is conveyed, and further it seems to the court in the present case that no jury 
could say that the only inference was that B parted with his money by reason of this false rep-
resentation. B may well have been of the mind as he stated he was, namely that what operated 
on his mind was the belief that the appellant was the owner. Provided that the appellant was 

‘The proper way of proving these matters is through the mouth of the person to whom the false
representation is conveyed, and further it seems to the court in the present case that no jury
could say that the only inference was that B parted with his money by reason of this false rep-
resentation. B may well have been of the mind as he stated he was, namely that what operated
on his mind was the belief that the appellant was the owner. Provided that the appellant was
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the owner it may well be that B did not mind that the car did not bear its original number plates. 
At any rate, as it seems to the court, it cannot be said that the only possible inference here is 
that it actuated on B’s mind.’

There was no evidence that the false representation alleged had been relied upon or that 

the false number plates made any difference to his purchase.

Clearly, the indictment was wrongly drafted but this was symptomatic of the diffi culties 

with such a complex defi nition of deception.

Reliance was inferred in cheque/credit card fraud
The need for causation or for an ‘operative’ deception became a particular diffi culty in rela-

tion to cheque and credit card fraud. It was virtually impossible to prove that a seller of goods 

had relied on any misrepresentation regarding either the state of the card holder’s account 

or the validity of a card when the seller was guaranteed payment in any event. To overcome 

this problem, the House of Lords interpreted deception as implying a fi ction: that the seller 

would not have completed the sale had he known that any particular card was stolen or 

unauthorised. The fact that the retailer had not even considered the possibility of fraud was 

irrelevant. The implication of a fi ction was the only way to secure convictions for card fraud. 

Two House of Lords cases will illustrate this point:

a. Cheque guarantee cards

MPC v Charles ●  [1977] AC 177 HOUSE OF LORDS

D, who was overdrawn at the bank, was told by his bank manager he could draw one cheque 

a day for up to £30. He went to a casino and cashed 25 cheques for £30 each backed by a 

cheque guarantee card. He was clearly not a good gambler because he lost his money, the 

cheques being met by his bank in due course. At trial, the casino manager gave evidence that 

he would not have accepted the cheques had he known the truth. D was convicted under 

s16(2)(b) of obtaining a pecuniary advantage (an unauthorised overdraft) and appealed.

The use of a cheque card guaranteeing a cheque is a representation that when presented 

to the paying bank, the cheque will be honoured. Therefore, on the face of it, D’s represen-

tation that his bank would honour all of his cheques was correct and not false. However, 

his use of the card was obviously dishonest and unauthorised because he was overdrawn. 

The House of Lords held that the use of a cheque card implied a further representation that 

one had authority to use it so as to create a contractual relationship between the bank and 

the payee. If the cheque was one which would not be met but for the use of the cheque 

card, D lacked authority and that was a misrepresentation. In reality, the casino manager 

had been relieved of the task of ascertaining whether D’s use of the card was authorised or 

whether D was overdrawn or not because the bank took that risk. The manager’s evidence 

that he would have acted otherwise had he known the truth was not the same as saying 

that he had actually relied on any representation as to the validity of the card. The implied 

representation was clearly fi ctional but necessary to make the offence work.

b. Credit cards

R v Lambie ●  [1982] AC 449 HOUSE OF LORDS

D had a Barclays bank credit card with a limit of £200. She ran up a debit balance of over 

£900. The bank sought to recover the card and D agreed to surrender it but failed to 

the owner it may well be that B did not mind that the car did not bear its original number plates.
At any rate, as it seems to the court, it cannot be said that the only possible inference here is
that it actuated on B’s mind.’
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do so. She continued to use it and spent £10.35 on one transaction in Mothercare. The 

transaction went through but she was traced, arrested and convicted under the repealed 

s16(1) Theft Act 1968 for having used the card without authority. The Court of Appeal 

allowed her appeal on the basis that the store manager had given evidence at trial that 

she had made no assumption about D’s credit standing with the bank. Therefore there 

was no evidence that she was induced by a false representation regarding authority to 

use the card.

The House of Lords held that the Court of Appeal had applied the wrong question. The 

reasoning of Charles applied equally to credit cards. The representation was nothing 

to do with credit standing but with authority to use the card and make a contract with 

the shop on the bank’s behalf that the bank would honour the credit voucher upon 

presentation.

Lord Roskill:

‘My Lords, . . . the Court of Appeal Criminal Division laid too much emphasis upon the 
undoubted, but to my mind irrelevant fact that Miss Rounding said she made no assump-
tion about the respondent’s credit standing with the bank. They reasoned from the absence 
of assumption that there was no evidence from which the jury could conclude that she was 
“induced by a false representation that the appellant’s credit standing at the bank gave her 
authority to use the card.” But, my Lords, with profound respect to the learned Lord Justice, 
that is not the relevant question. Following the decision of this House in Charles, it is in my 
view clear that the representation arising from the presentation of a credit card has nothing 
to do with the appellant’s credit standing at the bank but is a representation of actual author-
ity to make the contract with, in this case, Mothercare on the bank’s behalf that the bank 
will honour the voucher upon presentation. Upon that view, the existence and terms of the 
agreement between the bank and Mothercare are irrelevant, as is the fact that Mothercare, 
because of that agreement, would look to the bank for payment.

That being the representation to be implied from the respondent’s actions and use of the credit 
card, the only remaining question is whether Miss Rounding was induced by that representa-
tion to complete the transaction and allow the respondent to take away the goods. My Lords, 
if she had been asked whether had she known the respondent was acting dishonestly and, in 
truth, had no authority whatever from the bank to use the credit card in this way, she (Miss 
Rounding) would have completed the transaction, only one answer is possible – no. Had an 
affi  rmative answer been given to this question, Miss Rounding would, of course, have become a 
participant in furtherance of the respondent’s fraud and a conspirator with her to defraud both 
Mothercare and the bank . . . .In her deposition, Miss Rounding stated, no doubt with complete 
truth, that she only remembered this particular transaction with the respondent because 
someone subsequently came and asked her about it after it had taken place. My Lords, credit 
card frauds are all too frequently perpetrated, and if conviction of off enders for off ences 
against ss15 or 16 of the Theft Act 1968 can only be obtained if the prosecution are able in 
each case to call the person upon whom the fraud was immediately perpetrated to say that he 
or she positively remembered the particular transaction and, had the truth been known, would 
never have entered into that supposedly well-remembered transaction, the guilty would often 
escape conviction . . . .But where as in the present case no one could reasonably be expected 
to remember a particular transaction in detail, and the inference of inducement may well be in 
all the circumstances quite irresistible, I see no reason in principle why it should not be left to 
the jury to decide, upon the evidence in the case as a whole, whether that inference is in truth 
irresistible as to my mind it is in the present case.’

‘My Lords, . . . the Court of Appeal Criminal Division laid too much emphasis upon the
undoubted, but to my mind irrelevant fact that Miss Rounding said she made no assump-
tion about the respondent’s credit standing with the bank. They reasoned from the absence
of assumption that there was no evidence from which the jury could conclude that she was
“induced by a false representation that the appellant’s credit standing at the bank gave her
authority to use the card.” But, my Lords, with profound respect to the learned Lord Justice,
that is not the relevant question. Following the decision of this House in Charles, it is in my
view clear that the representation arising from the presentation of a credit card has nothing
to do with the appellant’s credit standing at the bank but is a representation of actual author-
ity to make the contract with, in this case, Mothercare on the bank’s behalf that the bank
will honour the voucher upon presentation. Upon that view, the existence and terms of the
agreement between the bank and Mothercare are irrelevant, as is the fact that Mothercare,
because of that agreement, would look to the bank for payment.

That being the representation to be implied from the respondent’s actions and use of the credit
card, the only remaining question is whether Miss Rounding was induced by that representa-
tion to complete the transaction and allow the respondent to take away the goods. My Lords,
if she had been asked whether had she known the respondent was acting dishonestly and, in
truth, had no authority whatever from the bank to use the credit card in this way, she (Miss
Rounding) would have completed the transaction, only one answer is possible – no. Had an
affi  rmative answer been given to this question, Miss Rounding would, of course, have become a
participant in furtherance of the respondent’s fraud and a conspirator with her to defraud both
Mothercare and the bank . . . .In her deposition, Miss Rounding stated, no doubt with complete
truth, that she only remembered this particular transaction with the respondent because
someone subsequently came and asked her about it after it had taken place. My Lords, credit
card frauds are all too frequently perpetrated, and if conviction of off enders for off ences
against ss15 or 16 of the Theft Act 1968 can only be obtained if the prosecution are able in
each case to call the person upon whom the fraud was immediately perpetrated to say that he
or she positively remembered the particular transaction and, had the truth been known, would
never have entered into that supposedly well-remembered transaction, the guilty would often
escape conviction . . . .But where as in the present case no one could reasonably be expected
to remember a particular transaction in detail, and the inference of inducement may well be in
all the circumstances quite irresistible, I see no reason in principle why it should not be left to
the jury to decide, upon the evidence in the case as a whole, whether that inference is in truth
irresistible as to my mind it is in the present case.’
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Again, the criticism was that it was fi ctional to identify a representation on which the victim 

did not actually rely. The shop manageress said in evidence that she was only concerned 

that her store got paid indicating that she had not in fact relied on the implied representa-

tion. These diffi culties are now resolved by the new fraud offence which requires neither 

reliance nor belief in the truth of any misrepresentation.

13.1.5  Section 11: Obtaining Services Dishonestly

(1)  A person is guilty of an off ence under this section if he obtains services for himself or 

another–

 (a) by a dishonest act, and

 (b) in breach of subsection (2).

(2) A person obtains services in breach of this subsection if–

 (a)  they are made available on the basis that payment has been, is being or will be made for 

or in respect of them,

 (b)  he obtains them without any payment having been made for or in respect of them or 

without payment having been made in full, and

 (c) when he obtains them, he knows–

  (i)  that they are being made available on the basis described in paragraph (a), or

  (ii) that they might be,

but intends that payment will not be made, or will not be made in full.

(3) A person guilty of an off ence under this section is liable–

 (a)  on summary conviction, to imprisonment for a term not exceeding 12 months or to a 

fi ne not exceeding the statutory maximum (or to both);

 (b) on conviction on indictment, to imprisonment.

Actus reus

Obtaining (act not omission)• 

Services that require payment• 

Failure to pay in full.• 

Mens rea

Knowledge that services require payment• 

Dishonesty• 

Intent to avoid full or part payment at the time of obtaining.• 

D must obtain a service requiring payment. Therefore, this is a result offence.

D’s dishonest act must cause the obtaining. An omission is insuffi cient. D must intend to fail 

to pay in whole or part at the time of the obtaining and do so.

The service must be one that can be paid for.

(1)  A person is guilty of an off ence under this section if he obtains services for himself or

another–

 (a) by a dishonest act, and

 (b) in breach of subsection (2).

(2) A person obtains services in breach of this subsection if–

 (a)  they are made available on the basis that payment has been, is being or will be made for

or in respect of them,

 (b)  he obtains them without any payment having been made for or in respect of them or

without payment having been made in full, and

 (c) when he obtains them, he knows–

  (i)  that they are being made available on the basis described in paragraph (a), or

  (ii) that they might be,

but intends that payment will not be made, or will not be made in full.

(3) A person guilty of an off ence under this section is liable–

 (a)  on summary conviction, to imprisonment for a term not exceeding 12 months or to a

fi ne not exceeding the statutory maximum (or to both);

 (b) on conviction on indictment, to imprisonment.
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Actus reus

Section 11 replaces the offence of obtaining services by deception under s1 Theft Act 1978. 

The old offence included the obtaining of all services for which payment was due as well as 

the obtaining of loans and mortgages. Service is not defi ned in s11 and so all services would 

seem to be included except that they must be the sort for which payment is expected, eg 

all professional, fi nancial and commercial services. The requirement of payment is probably 

satisfi ed even though it is not expressly stated in any agreement.

‘Services’ will include: banking/building society/credit card services which are paid for by 

interest and other charges. This was confi rmed by R v Sofroniou [2004] QB 1218 in relation 

to an amendment to the previous law (s1(3) Theft (Amendment) Act 1996). Given that s11 

overlaps with s2 of the 2006 Act however, the latter may be a preferable option.

Under the previous law, the service could be obtained for another and this still probably 

applies. There is nothing to suggest that the service need be lawful, as before. Therefore, 

obtaining prostitution services and failing to pay would be included.

The main difference between s11 and the previous law is that no operative deception is 

required. Again, this refl ects the fact that in many cases, a false representation does not nec-

essarily operate on the mind of a victim. Therefore, electronic fraud is now also covered. The 

emphasis is on dishonesty and the offence is thus considerably wider than previously.

There must be an intention never to pay for the services at the time of the obtaining. Therefore, 

D who enters a restaurant with the intention of paying for a meal but who subsequently 

changes his mind would not commit a s11 offence. The relevant provision would be ‘making 

off without payment’ under s3 1978 Act (see ‘Making off Without Payment’, p 712).

All services obtained over the internet or telephone touchpad such as travel/theatre tickets 

will be included. Further services include the setting up of a company, downloading software 

or music downloading.

Mens rea

Dishonesty—the • Ghosh test applies.

D must know the services are to be paid for or knows they might have to be paid for, • 

PLUS

D must intend to avoid payment in whole or part at the time of the obtaining.• 

thinking point 13.4

Has D obtained services contrary to s11 Fraud Act 2006?

1.  D enters a football ground through a hole in a fence to watch a game without buying 

a ticket.

2.  D books two tickets to a music concert over the internet using his mother’s credit card 

without her consent.

3.  D buys the cheapest underground ticket that covers only part of his journey. At his 

destination, he leaves the station by jumping over the barrier.

Further offences under the Act, such as possession/supply of articles for use in frauds (s6), 

fraudulent trading (s9) are not included here.

thinking point 13.4

Has D obtained services contrary to s11 Fraud Act 2006?

1.  D enters a football ground through a hole in a fence to watch a game without buying

a ticket.

2.  D books two tickets to a music concert over the internet using his mother’s credit card 

without her consent.

3.  D buys the cheapest underground ticket that covers only part of his journey. At his

destination, he leaves the station by jumping over the barrier.
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Criticisms of the Fraud Act 2006

Read the following by D. Ormerod, ‘The Fraud Act 2006—Criminalising Lying?’ [2007] Crim 

LR 193:

‘General fraud off ences off er many practical advantages including the clearer expression of large 
scale criminality in one charge; the ability to render complex schemes more readily understood 
by jurors; the avoidance of fragmenting factual chronologies to meet technical requirements 
of specifi c counts on the indictment; the removal of the risk of duplicity or of overloading the 
indictment; and the ease of cross-admissibility of evidence. These practical advantages must 
not, however, be allowed to produce a general off ence that is overbroad, based too heavily on 
the ill-defi ned concept of dishonesty, too vague to meet the obligation under Art. 7 of the ECHR, 
and otherwise defi cient in principle. It is certainly questionable whether the Act has secured 
these practical advantages at the cost of undermining important principles. The off ences are 
so wide that they provoke the kind of astonishment that Professor Green expresses when con-
sidering the lowest common denominator of the moral content of fraud:

“if fraud really were to encompass not just stealing by deceit, but also deceptive and non-
deceptive breaches of trust, confl icts of interest, non disclosure of material facts, exploita-
tion, taking unfair advantage, non-performance of contractual obligations, and misuse of 
corporate assets, it would be virtually impossible to distinguish between diff erent off ences 
in terms of their nature and seriousness, and even to know whether and when one had com-
mitted a crime.” (SP Green, Lying, Cheating and Stealing)

In addition to creating broad off ences which remove the technicality of the old law, the govern-
ment’s other stated objective included improving the effi  ciency of the process from investi-
gation to trial. It is submitted that the changes to the substantive off ences will have only a 
limited impact in this regard. In particular, they will do little to assist in the types of case in 
which length and cost have hit the headlines in recent years. Greater impact in larger frauds 
is likely to be felt as a result of the procedural changes being introduced including the Lord 
Chief Justice’s Complex Trial Management Protocol (2005) and the proposals from the ongoing 
Fraud Review. As the Attorney-General accepted, it is the complexity of fact and not law which 
prolongs fraud trials.’

The Protocol mentioned concerns the introduction of case management guidelines regarding 

the conduct and length of trials. Further provision was made in s43 Criminal Justice Act 2003 

for judge-only trials in complex cases, a somewhat controversial innovation to criminal justice 

in this jurisdiction. The proposals have now been abandoned.

The main fraud offences of which you should be aware are as follows:

1.  Under s1 Fraud Act 2006, a person commits a fraud offence if he is in breach of 

any of the  sections listed in subsection (2) (which provide for different ways of 

committing the offence):

 a. s2 (fraud by false representation);

 b. s3 (fraud by failing to disclose information); and

 c. s4 (fraud by abuse of position).

 • Fraud has replaced ‘deception’ and is a very wide offence.

 •  There is no need for V to believe in the truth of the s2 false representation or to 

rely on it.

‘General fraud off ences off er many practicaladvantages including the clearer expression of large
scale criminality in one charge; the ability to render complex schemes more readily understood
by jurors; the avoidance of fragmenting factual chronologies to meet technical requirements
of specifi c counts on the indictment; the removal of the risk of duplicity or of overloading the
indictment; and the ease of cross-admissibility of evidence. These practical advantages must
not, however, be allowed to produce a general off ence that is overbroad, based too heavily on
the ill-defi ned concept of dishonesty, too vague to meet the obligation under Art. 7 of the ECHR,
and otherwise defi cient in principle. It is certainly questionable whether the Act has secured
these practical advantages at the cost of undermining important principles. The off ences are
so wide that they provoke the kind of astonishment that Professor Green expresses when con-
sidering the lowest common denominator of the moral content of fraud:

“if fraud really were to encompass not just stealing by deceit, but also deceptive and non-
deceptive breaches of trust, confl icts of interest, non disclosure of material facts, exploita-
tion, taking unfair advantage, non-performance of contractual obligations, and misuse of 
corporate assets, it would be virtually impossible to distinguish between diff erent off ences
in terms of their nature and seriousness, and even to know whether and when one had com-
mitted a crime.” (SP Green, Lying, Cheating and Stealing)

In addition to creating broad off ences which remove the technicality of the old law, the govern-
ment’s other stated objective included improving the effi  ciency of the process from investi-
gation to trial. It is submitted that the changes to the substantive off ences will have only a
limited impact in this regard. In particular, they will do little to assist in the types of case in
which length and cost have hit the headlines in recent years. Greater impact in larger frauds
is likely to be felt as a result of the procedural changes being introduced including the Lord
Chief Justice’s Complex Trial Management Protocol (2005) and the proposals from the ongoing
Fraud Review. As the Attorney-General accepted, it is the complexity of fact and not law which
prolongs fraud trials.’

The main fraud offences of which you should be aware are as follows:

1.  Under s1 Fraud Act 2006, a person commits a fraud offence if he is in breach of 

any of the  sections listed in subsection (2) (which provide for different ways of 

committing the offence):

 a. s2 (fraud by false representation);

 b. s3 (fraud by failing to disclose information); and

 c. s4 (fraud by abuse of position).

 • Fraud has replaced ‘deception’ and is a very wide offence.

 •  There is no need for V to believe in the truth of the s2 false representation or to 

rely on it.

section 
summary
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2.  Under s11(1) a person is guilty of an offence if he obtains services that must be 

paid for, whether for himself or another:

 • by a dishonest act;

 • D knows that payment is expected;

 •  intending to avoid payment either in full or in part at the time of the 

obtaining.

 13.2 Making off  Without Payment
13.2.1 Actus Reus• 

13.2.2 Mens Rea• 

This offence under s3(1) Theft Act 1978 still remains:

(1)  Subject to subsection (3) below, a person who, knowing that payment on the spot for any 

goods supplied or service done is required or expected from him, dishonestly makes off  

without having paid as required or expected and with intent to avoid payment of the amount 

due shall be guilty of an off ence.

(2)  For the purposes of this section ‘payment on the spot’ includes payment at the time of 

collecting goods on which work has been done or in respect of which service has been 

provided.

This section was designed to deal with the person who makes off from a restaurant or pet-

rol garage without paying and against whom a dishonest intention to permanently deprive 

(theft) or a false representation (fraud/deception) cannot be proved at the time of the obtain-

ing. It was designed to fi ll a gap in the law.

Recall the case of Edwards v Ddin (1976) 63 Cr App R 218 already encountered in Chapter 12 

(‘Proprietary right or interest’, p 655). When the petrol was put into his tank, D became the 

owner of it. He therefore could not steal what was already his and thus committed no theft 

by driving off without paying.

Further, under the previous law on obtaining property by deception (s15 Theft Act 1968), the 

deception had to precede the obtaining, not the other way round. Therefore, if D obtained 

the petrol (and ownership) before making a false representation, he would not have obtained 

property by deception. The deception would have followed the obtaining and thus there 

would have been no liability for that offence either. Making off without payment fi lled that 

gap. [Note: There may now be an overlap between s3 and theft following Gomez in the sense 

that D appropriates petrol/food in a restaurant as soon as he does anything with them. If D is 

dishonest at that moment and intends not to pay, theft is instantaneous.]

Under the Fraud Act 2006, the dishonest motorist who makes a false representation regard-

ing petrol intending to make a gain or to cause another to lose will be caught by s2. But 

the offence of making off without payment will still be required to catch the motorist who 

makes no such representation or who is not dishonest at the time of appropriation for 

theft purposes as in Edwards v Ddin. Nor is there any requirement that the goods belong 

to another.

2.  Under s11(1) a person is guilty of an offence if he obtains services that must be 

paid for, whether for himself or another:

• by a dishonest act;

• D knows that payment is expected;

•  intending to avoid payment either in full or in part at the time of the 

obtaining.

(1)  Subject to subsection (3) below, a person who, knowing that payment on the spot for any

goods supplied or service done is required or expected from him, dishonestly makes off  

without having paid as required or expected and with intent to avoid payment of the amount

due shall be guilty of an off ence.

(2)  For the purposes of this section ‘payment on the spot’ includes payment at the time of 

collecting goods on which work has been done or in respect of which service has been

provided.
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13.2.1  Actus Reus

Makes off 

The offence consists of the dishonest departure from the spot at which immediate payment 

is expected. What counts as the relevant ‘spot’? This will clearly be an issue of fact in every 

case:

In • Brooks and Brooks (1982) 76 Cr App R 66 it was held that in restaurants, the ‘spot’ is 

the cash point not the restaurant. Therefore, a customer who heads for the door without 

paying, subject to MR, has made off within s3.

A D attempting to leave an underground station through the exit barrier without paying • 

for a journey is also on the spot.

The ‘spot’ may be ‘in motion’ as in•  R v Aziz [1993] Crim LR 708 where D and another 

ordered a taxi to take them to a club 13 miles away. On arrival, they refused to pay the £15 

fare. The driver said he would take them back to the hotel but decided to go to a police sta-

tion en route. One of the defendants damaged the car. The driver stopped at a garage and 

asked the attendant to call the police. Both Ds ran off, one was caught and convicted under 

s3. On appeal it was argued that the requirement for payment had ceased once the driver 

announced his intention to return to the hotel. The Court of Appeal held that the Act did 

not require payment to be made at any particular spot. The words ‘dishonestly makes off 

without payment’ were not qualifi ed in any way and involved a departure without paying 

from the place where payment might normally be made. In the case of taxis, this might be 

whilst sitting in the taxi or standing by the window.

‘Making off’, since it is not qualifi ed in the Act, may be in any manner whether it be running 

or driving away, done in a more sedate fashion, or simply disappearing without leaving a 

trace. Therefore, leaving a worthless cheque on a hotel counter or restaurant table would 

be included.

Goods supplied or service done

Any service or supply of goods where immediate payment is expected will be covered. 

Therefore, petrol garages, restaurants, hotels, self-service stores, emergency call-out services 

(eg plumbers/electricians), taxis but not the supply of rented accommodation. The element of 

‘supply’ is important. Ordinary non-self-service shops are not regarded as ‘supplying’ goods 

whereas self-service stores are.

The offence will not be committed until the service or goods are actually supplied and pay-

ment is expected. The service/goods must be those which D is permitted to use. If the obtain-

ing is unauthorised (eg D stealthily helps himself to a block of cheese from the delicatessen 

counter at a supermarket), the appropriate offence is theft.

The service must be lawful. Therefore, the supply of drugs, alcohol to under-age drinkers, sex 

or gambling (agreements which are unenforceable under contract law) are excluded.

‘Without having paid as required or expected’

The payment must be lawfully due. Therefore, if the supplier commits a breach of con-

tract and does not render the service or supply the goods agreed upon, there is no liability 

to pay.
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In Troughton v Metropolitan Police [1987] Crim LR 138 a taxi driver broke off from his route 

to take a drunken D to a police station for assistance. He then demanded the full fare. D left 

without paying. It was held on appeal against conviction that this unilateral change of service 

supplied entitled D not to pay.

13.2.2  Mens Rea

Dishonesty

D must be dishonest when he makes off. He may have been dishonest from the outset or 

simply when making off. Either way, the offence is committed although, in the former case, 

D might also have committed either theft or fraud. A genuine mistaken belief that payment 

was not required on the spot will negate dishonesty.

‘Knowing that payment on the spot . . . is required or expected from 
him’

This would be a question of fact in every case. Again, a genuine mistaken belief would negate 

such knowledge.

With intent to avoid payment

An intent to delay or defer payment is insuffi cient. There must be an intention never to 

pay.

In R v Allen [1985] AC 1029 the Court of Appeal quashed D’s conviction for having left 

a hotel without paying a bill of over £1000 on the grounds that the section requires an 

intention never to pay. Therefore, an intention to pay at some future point will defeat the 

offence.

However, if there is no expectation that the goods/service will be paid for on the spot D 

will not be guilty. Suppose that D leaves a hotel without paying because he has obtained 

an agreement from the hotel manager that payment will be made later. The court will not 

enquire into whether the agreement was obtained by dishonest deception. The mere fact 

of an agreement will preclude conviction. Section 3(1) was intended to create a simple and 

straightforward offence and the section does not permit or require analysis of any deception. 

It is not a debt-collecting provision.

This principle was applied in R v Vincent [2001] Crim LR 488 by the Court of Appeal where 

D, who had stayed at two hotels in Windsor, left without paying the bills after fi rst obtain-

ing agreements to pay later when he could. He denied dishonesty and his conviction was 

quashed.

thinking point 13.5

Does D commit the offence of ‘making off without payment’ under s3(1) Theft Act 1978?

D goes to a self-service petrol station fi ve times and serves himself telling the attendant to 

charge the account of a former employer which he is no longer entitled to do.

thinking point 13.5

Does D commit the offence of ‘making off without payment’ under s3(1) Theft Act 1978?

D goes to a self-service petrol station fi ve times and serves himself telling the attendant to

charge the account of a former employer which he is no longer entitled to do.



715

Problem
 Solving

  Summary
In this chapter we have looked at the following:

1. The new, single offence of fraud under s1 Fraud Act 2006, which can be committed in 

one of three ways:

 a. s2 (fraud by false representation),

 b. s3 (fraud by failing to disclose information), and

 c. s4 (fraud by abuse of position).

We have distinguished the new offence from previous deception offences.

Fraud consists of a dishonest statement and requires no reliance by V.

2.  The new offence of dishonestly obtaining services under s11(1) Fraud Act 2006. We have 

distinguished it from previous offences of obtaining services by deception.

3. Making off without payment under s3 Theft Act 1978.

AR: A person who makes off without paying for any goods supplied or service done. D must 

make off from the spot where payment is expected.

MR: D must know that payment on the spot is required or expected and must dishonestly 

make off without having paid and with intent to avoid payment and never to pay.

  Problem Solving
D applies for a lucrative post of chief accountant with a large fi rm stating, falsely, that she 

possesses a considerable array of high-level professional qualifi cations. She is, in fact, newly 

qualifi ed with only basic certifi cates. The fi rm are impressed by her enthusiasm and energy 

and she is appointed to the post with immediate effect. She spends most of the fi rst week 

browsing the internet looking for designer shoes and buys several pairs using a cancelled 

credit card. She also applies for several other credit cards, falsifying her credit history. During 

one lunch-hour, D goes to a café for a coffee, drinks it and leaves without paying. One of 

the fi rm’s clients suffers serious fi nancial losses as a result of D’s inattention to her work. D 

maintains that, although she is easily distracted, she is perfectly capable of doing her job and 

therefore she is not dishonest. Discuss D’s criminal liability.

Remember:

I: Identify•  relevant issues

D: Defi ne•  offences/defences

E: Explain/evaluate•  the law

A: Apply•  law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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Key Points
Burglary/Aggravated burglary
This section will help you to understand:

that, under s9(1) Theft Act 1968, burglary consists of two offences • 
related to the entry of a building/part as a trespasser:

(a)  where D has an intent to commit one of several ulterior offences: 
stealing, grievous bodily harm or criminal damage (here burglary is 
a crime of specifi c intent); OR

(b)  having entered as a trespasser, D goes on to steal or commit 
grievous bodily harm or attempts to do so.

that the civil concept of trespass applies to burglary with the addition • 
of MR;

that any defence to the offences committed or attempted in s9(1)(b) • 
will act as a defence to burglary.

Blackmail
This section will help you to understand that under s21 Theft Act 
1968 blackmail consists of an unwarranted demand with menaces 
with a view to gain or causing loss to another.

Property 
Off ences 3

14
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Key Points continued

Criminal Damage
This section will help you to understand that under s1 Criminal 
Damage Act 1971 there are three signifi cant offences:

criminal damage (s1(1));• 

criminal damage by endangering life (s1(2));• 

arson (s1(3)).• 
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Burglary

Chapter 14

Property Off ences 3
Introduction• 

14.1 Burglary• 

14.2 Blackmail• 

14.3 Criminal Damage• 

  Introduction
The offences in this chapter are the three outstanding major property offences. 

They are grouped together here for no better reason than convenience, for each 

might easily occupy a chapter on its own. There is no pretension of any inherent link 

between these topics other than that burglary and criminal damage are amongst the 

most frequently committed property offences, often occurring together. Blackmail 

is a less commonly committed but equally serious offence. Links have been drawn 

between them for problem-solving purposes at the end of the chapter.

 14.1 Burglary
14.1.1 Introduction• 

14.1.2 Actus Reus of Both Offences• 

14.1.3 Mens Rea• 

14.1.4 Aggravated Burglary• 

Collins [1972] 2 All ER 1562—entry must be trespassory and effective;

Jones & Smith [1976] 3 All ER 54—entry in excess of authorisation.

14.1.1  Introduction

Burglary is a property offence consisting of unauthorised entry of premises and either an 

intention to commit or actual commission of certain specifi ed offences. In 2010/11 burglary 

accounted for 13 per cent of recorded crime, showing a 14 per cent increase over the previous 

year, doubtless the result of the economic downturn. More than half of recorded burglaries 

are of non-dwelling houses. However, burglary has fallen dramatically since the mid-1990s 

and the level of domestic burglary has been stable since 2004/5.

Collins [1972] 2 All ER 1562—entry must be trespassory and effective;

Jones & Smith [1976] 3 All ER 54—entry in excess of authorisation.

key 
cases
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You are more likely to be a victim of burglary if you live in social or privately rented accom-

modation or have few home security protections (homeoffi ce.gov.uk/science-research/

research-statistics/, Crime in England & Wales 2008/9, Walker, Flatley, Kershaw and Moon). 

The sentence for burglary refl ects the fact that entry into a home can cause fear and psycho-

logical distress to the occupier.

Section 9 Theft Act 1968 provides two separate offences of burglary:

Burglary

S9(1)(a) Theft Act 1968

A crime of ulterior intent:
ulterior offences do not
need to be proved

D must attempt or
commit ulterior offences

S9(1)(b) Theft Act 1968

Diagram 14.1
Defi nition of 
burglary

Section 9(1)(a) requires proof of entry as a trespasser and of an ulterior intent to commit 

one of three offences:

(1) A person is guilty of burglary if–

 (a)  He enters any building or part of a building as a trespasser and with intent to com-

mit any such off ence as is mentioned in subsection (2) below; . . . 

 (b)  [see below]

(2)  The off ences referred to . . . are stealing anything in the building in question, or infl icting 

on any person therein any grievous bodily harm and of doing unlawful damage to the 

building or anything therein.

(3)  References in subsections (1) and (2) above to a building which is also a dwelling, shall 

apply also to an inhabited vehicle or vessel, and shall apply to any such vehicle or ves-

sel at the times when a person having a habitation in it is not there as well as at times 

when he is.

(4)  A person guilty of burglary shall on conviction on indictment be liable to imprisonment 

for a term not exceeding–

 (a)  where the off ence was committed in respect of a building or part of a building which 

is a dwelling, fourteen years;

 (b) in any other case, ten years.

Entry + + +As a trespasser of a building

With intent to
steal or commit

GBH (s18) or
unlawful damage

Diagram 14.2
Defi nition of 
s9(1)(a) burglary

This is a crime of specifi c or ulterior intent (see Chapter 3, ‘Intention’, p 107). It may be 

charged where D is apprehended at the point of entry to a building as a trespasser provided 

(1) A person is guilty of burglary if–

(a)  He enters any building or part of a building as a trespasser and with intent to com-

mit any such off ence as is mentioned in subsection (2) below; . . . 

(b) [see below]

(2)  The off ences referred to . . . are stealing anything in the building in question, or infl icting

on any person therein any grievous bodily harm and of doing unlawful damage to the

building or anything therein.

(3)  References in subsections (1) and (2) above to a building which is also a dwelling, shall

apply also to an inhabited vehicle or vessel, and shall apply to any such vehicle or ves-

sel at the times when a person having a habitation in it is not there as well as at times

when he is.

(4)  A person guilty of burglary shall on conviction on indictment be liable to imprisonment

for a term not exceeding–

(a)  where the off ence was committed in respect of a building or part of a building which

is a dwelling, fourteen years;

(b) in any other case, ten years.
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there is evidence of an intention to commit an ulterior offence. Actual commission of the 

ulterior offences is not necessary. Remember that intoxication can be a partial defence to a 

crime of specifi c intent.

Rape was a fourth ulterior offence until it was removed by the Sexual Offences Act 2003. An 

alternative offence exists in s63(1) SOA 2003 of trespassing on any premises with intent to 

commit a relevant sexual offence.

A person commits an off ence if–

(a) he is a trespasser on any premises,

(b) he intends to commit a relevant sexual off ence on the premises, and

(c) he knows that, or is reckless as to whether, he is a trespasser.

NB: This off ence applies to all sexual off ences under Part 1 SOA 2003 and not just rape as 

was the case under the previous law of burglary.

Section 9(1)(b) requires proof of entry as a trespasser and of the actual or attempted com-

mission of either of two offences:

Having entered as a trespasser he steals or attempts to steal anything in the building or that 
part of it or infl icts or attempts to infl ict on any person therein any grievous bodily harm.

Entry + + +As a trespasser of a building
Attempt/commission
of theft or GBH under

s20 OAPA 1861

Diagram 14.3
Defi nition of 
s9(1)(b) burglary

Again, D must have entered a building as a trespasser, whether a dwelling or not, but this 

is not a crime of ulterior intent for he need not intend to commit a crime at the point of 

entry. Such intention will not arise until after entry and the specifi ed offences. The specifi ed 

offences must be committed or attempted. Therefore, this invites the possibility of defences. 

If a defence succeeds to any of the specifi ed offences (ie lack of dishonesty in theft, self-

defence in GBH) burglary will be defeated. In either case, a conditional intent will suffi ce, eg 

D enters a building intending to steal anything of value but fi nds nothing.

14.1.2  Actus Reus of Both Off ences

The three AR elements are common to both offences:

Entry• 

As a trespasser• 

Any building or part thereof.• 

Entry

The term ‘entry’ is not defi ned and so a jury will need to exercise common sense when decid-

ing whether D has actually entered premises. Ultimately, this is a question of fact. A number 

A person commits an off ence if–

(a) he is a trespasser on any premises,

(b) he intends to commit a relevant sexual off ence on the premises, and

(c) he knows that, or is reckless as to whether, he is a trespasser.

NB: This off ence applies to all sexual off ences under Part 1 SOA 2003 and not just rape as

was the case under the previous law of burglary.

Having entered as a trespasser he steals or attempts to steal anything in the building or that
part of it or infl icts or attempts to infl ict on any person therein any grievous bodily harm.
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of issues concerning the AR of burglary, including entry, were considered in the following 

case. At the time, rape was a specifi ed ulterior offence under s9(1)(a). Since 2003 it no longer 

is (see ‘Defi nition of s9(1)(a) burglary’, p 720).

R v Collins ●  [1972] 2 ALL ER 1562 COURT OF APPEAL

At 2.00am an 18-year-old woman went to bed at her mother’s home after spending the 

evening with her boyfriend during which they had been drinking. Her bed was near the 

window which she always kept wide open. She was naked in the bed. Some one or two 

hours later she awoke to fi nd a vague form crouching at the open window. She could not 

remember whether the form was on the outside or the inside of the window sill. This was a 

signifi cant omission. She realised that it was a naked man with an erect penis. His hair was 

blond and she therefore concluded that it was her boyfriend. She beckoned him in. He joined 

her in bed. It was not until after full sexual intercourse had taken place that she realised her 

mistake. She turned on the light, slapped his face and when he grabbed her arm she bit him 

and ran into the bathroom.

The young male defendant was someone who had done some work in the house and knew 

the victim. He was passing when he saw her open bedroom window. Intent on having sex 

that night he found a step-ladder, climbed up and looked through her bedroom window to 

fi nd that she was naked and asleep. He descended the ladder, removed all his clothes apart 

from his socks and went back up to the window sill. He claimed that he was pulling himself 

into the room when she awoke. He was convicted of burglary and appealed.

The vital question of ‘entry as a trespasser’ had not been considered by a court before. The 

Court of Appeal needed to be satisfi ed of this point in order to determine the correctness of 

the conviction. Essentially, in order to trespass, entry has to be without consent. However, on 

the basis of the evidence, the victim’s account was less than clear.

It appeared that she had invited him into her room. But it was uncertain where he was when 

she made the invitation—whether on the outside of the window sill or on the inside. If still 

outside, then his entry was by her consent and he had not trespassed. If on the inside, then 

he would already have entered before she had said or done anything to indicate her con-

sent and this was a trespass. The jury at D’s trial had never been invited to consider this vital 

question.

Edmund-Davies LJ:

‘There was no doubt that his entry into the bedroom was ‘intentional’. But what the appellant 
had said was, ‘She knelt on the bed, she put her arms around me and then I went in’. If the jury 
thought he might be truthful in that assertion, they would need to consider whether or not, 
although entirely surprised by such a reception being accorded to him, this young man might 
not have been entitled reasonably to regard her action as amounting to an invitation to him 
to enter . . . . Unless the jury were entirely satisfi ed that the appellant made an eff ective and 
substantial entry into the bedroom without the complainant doing or saying anything to cause 
him to believe that she was consenting to his entering it, he ought not to be convicted of the 
off ence charged. The point is a narrow one, as narrow maybe as the window sill which is crucial 
to this case. But this is a criminal charge of gravity and, even though one may suspect that his 
intention was to commit the off ence charged, unless the facts show with clarity that he in fact 
committed it he ought not to remain convicted.’ Appeal allowed.

‘There was no doubt that his entry into the bedroom was ‘intentional’. But what the appellant
had said was, ‘She knelt on the bed, she put her arms around me and then I went in’. If the jury
thought he might be truthful in that assertion, they would need to consider whether or not,
although entirely surprised by such a reception being accorded to him, this young man might
not have been entitled reasonably to regard her action as amounting to an invitation to him
to enter . . . . Unless the jury were entirely satisfi ed that the appellant made an eff ective and
substantial entry into the bedroom without the complainant doing or saying anything to cause
him to believe that she was consenting to his entering it, he ought not to be convicted of the
off ence charged. The point is a narrow one, as narrow maybe as the window sill which is crucial
to this case. But this is a criminal charge of gravity and, even though one may suspect that his
intention was to commit the off ence charged, unless the facts show with clarity that he in fact
committed it he ought not to remain convicted.’ Appeal allowed.
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We return to this case in relation to the element of ‘trespass’ below (‘MR of trespass: inten-

tion or recklessness’, p 726). A number of other issues arise in the context of ‘entry’:

Entry must be eff ective
The Court of Appeal in Collins considered that any entry for the purposes of burglary had to 

be effective and substantial. These are not prescriptive terms and are, again, a question of 

fact in each case.

The court in Collins rejected the pre-Theft Act law that entry could be committed by any part 

of the body. In R v Brown [1985] Crim LR 611 the test was reduced to just ‘effective’ by the 

Court of Appeal. Thus, D had entered a building even though he was standing on the pave-

ment with the top half of his body through a broken window rummaging for goods inside. 

And in R v Ryan [1996] Crim LR 320, D was held by the Court of Appeal to have entered a 

building when he was found with his head and right arm through a small window, the top 

half of the window having fallen on his neck trapping him there. This was so even though he 

was incapable of stealing anything. He had to be extricated by the police and fi re-brigade—

not his lucky day!

Whether the criterion of ‘effective’ is unambiguous is debatable. Is entry effective if D is 

standing on the pavement and the object of an intended theft is on the other side of the 

room, out of reach?

Use of tools to gain entry
Before the Theft Act, if a tool was used to gain access to carry out the ulterior offence before 

D physically entered a building, it constituted entry. If the tool was used simply to gain entry 

it constituted an attempt. Thus, if D used a jemmy simply to force open a locked door, this 

was attempted burglary. If D also wanted to use the jemmy to reach and obtain articles out 

of reach, this was entry. Whether or not entry is committed now is a question of fact for 

the jury. Entry was committed in Horncastle [2006] EWCA Crim 1736 (use of bamboo canes 

with hooks to hook V’s keys from a hallway) and Richardson and Brown [1998] 2 Cr App 

R (S) 87 (use of a mechanical digger to steal a cash dispenser by ripping it from the wall of 

a bank).

The same question arises if D uses an innocent agent, such as a child, to enter through a small 

window in order to steal. The child will be regarded in the same way as a tool.

thinking point 14.1

Has D entered a building as a trespasser?

1. D inserts a long hook on the end of a pole through the window of a warehouse to drag 

out some expensive oriental carpets.

2. D points a gun through a window to shoot someone inside.

3. D puts a child through the window of a building so that she may unlock a door and 

admit D into the building.

As a trespasser

There must be entry ‘as a trespasser’. Trespass is a civil law concept denoting voluntary entry 

which can be committed with any mental state such as intention, recklessness or negligence. 

thinking point 14.1

Has D entered a building as a trespasser?

1. D inserts a long hook on the end of a pole through the window of a warehouse to drag 

out some expensive oriental carpets.

2. D points a gun through a window to shoot someone inside.

3. D puts a child through the window of a building so that she may unlock a door and 

admit D into the building.
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Liability is strict and the civil offence is committed simply by the act. There are two problems 

when applying this civil concept to burglary: What are the boundaries of trespass and does it 

require its own MR in addition to the statutory requirement of MR for burglary?

The boundaries of trespass under the civil law
Trespass under the civil law is an interference with possession. Only the person in possession 

of premises can give permission to another to enter. If you have permission to enter you do 

not trespass. But it can be diffi cult under the civil law to determine precisely who is in posses-

sion and therefore who has the legal right to authorise entry:

a. Tenants

A clear-cut case would be that of a tenant in possession of premises who has the right to 

invite or exclude anyone, even, in the latter case, the landlord who may only enter for agreed 

purposes.

b. Guests

A guest, on the other hand, is a licensee and is not regarded as being in possession of their 

room. Thus a hotel guest must submit to the restrictions of the hotel manager as to who he 

can invite into their room.

c. Family friends

These are less clear-cut. For example, if you are visiting a friend’s house, does your friend have 

the legal right to grant you entry if the house is owned by her parents/guardians/relatives? 

Suppose they have told your friend that they strongly disapprove of your friendship and that 

she is not to meet you again? Or what if she is allowed to see friends at home but only for 

certain purposes, eg not sex or drugs. Despite knowing this, you both intend to go to your 

friend’s room to have sex? Is this trespass?

There are no clear answers. Trespass can therefore be a rather technical issue which is prob-

lematic when applied to the criminal law. The criminal law should be as clear as possible.

Exceeding permission with an unauthorised purpose
It may be possible to trespass by having permission to enter premises for one purpose but 

actually doing so with quite another unauthorised purpose. This has particular relevance 

where D enters a shop or supermarket in order to steal. Entry is only authorised for the pur-

poses of browsing and buying goods. Is D’s entry unauthorised and therefore a trespass? The 

following case suggests that this may be the case but it is somewhat controversial:

Jones & Smith ●  [1976] 3 ALL ER 54 COURT OF APPEAL

Smith had general permission to enter his father’s house. On one occasion at dead of night, 

he entered with Jones in order to steal two television sets. Their convictions for burglary 

under s9(1)(a) were upheld on the basis that entry with intent to steal exceeded the scope of 

permission to enter.

James LJ:

‘Counsel for the appellants argues that a person who had a general permission to enter 
premises of another person cannot be a trespasser. His submission is as short and as simple 
as that. Related to this case he says that a son to whom a father has given permission gen-
erally to enter the father’s house cannot be a trespasser if he enters it even though he had

‘Counsel for the appellants argues that a person who had a general permission to enter
premises of another person cannot be a trespasser. His submission is as short and as simple
as that. Related to this case he says that a son to whom a father has given permission gen-
erally to enter the father’s house cannot be a trespasser if he enters it even though he had
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decided in his mind before making the entry to commit a criminal off ence of theft against the 
father once he had got into the house and had entered that house solely for the purpose of 
committing that theft . . . .

In our view the passage there referred to [of Edmund LJ in Collins] is consonant with the pas-
sage in the well-known case of Hillen and Pettigrew v ICI (Alkali) Ltd [[1936] AC 65 at 69] where, 
in the speech of Lord Atkin, these words appear:

“My Lords, in my opinion this duty to an invitee only extends so long as and so far as the 
invitee is making what can reasonably be contemplated as an ordinary and reasonable 
use of the premises by the invitee for the purposes for which he has been invited. He is 
not invited to use any part of the premises for purposes which he knows are wrongfully 
dangerous and constitute an improper use. As Scrutton LJ has pointedly said [The Calgarth 
[1927] . . . ]: ‘When you invite a person into your house to use the staircase you do not invite 
him to slide down the banisters’.” . . . 

Taking the law as expressed in Hillen and Pettigrew v ICI (Alkali) Ltd and Collins, it is our view 
that a person is a trespasser for the purpose of s9(1)(b) of the Theft Act 1968 if he enters 
premises of another knowing that he is entering in excess of the permission that has been 
given to him, or being reckless whether he is entering in excess of the permission that has 
been given to him to enter, providing the facts are known to the accused which enable him to 
realise that he is acting in excess of the permission given or that he is acting recklessly as to 
whether he exceeds that permission, then that is suffi  cient for the jury to decide that he is in 
fact a trespasser.’

Clearly there are risks of over-criminalisation should this become a general principle. But 

there is a view that D’s secret intention should determine the legality of entry. Therefore, a 

shopper who intends to steal commits not just theft but also burglary upon entry to a store. 

See on this point P.J. Pace, ‘Burglarious Trespass’ [1986] Crim LR 716 when discussing Collins 

and Jones & Smith:

‘In the case of shoplifting the scope of the purpose for which entry to shop premises is permit-
ted to the general public poses a diffi  cult problem. In general terms a shopkeeper’s implied 
invitation to the public is to enter his premises for lawful purposes connected with buying. 
Does this include permission to enter in order to wait for a friend who is shopping or to take 
advantage of the shelter provided? . . . It need hardly be added that a person entering a shop 
with the sole intention of stealing could hardly be properly described as a “prospective cus-
tomer” . . . Another argument levelled against the common law approach as interpreted by 
Jones and Smith is that it renders the phrase “as a trespasser” in section 9(1)(a) superfl uous. 
This is so, the argument goes, because an intention to commit one of the specifi ed ulterior 
off ences, eg theft, exceeds any permission given to enter and therefore automatically pro-
duces a trespassory entry, provided always that the accused has the necessary mens rea as 
required by Collins.’

Therefore, if the wider Jones & Smith interpretation is adopted, the word trespasser in s9(1) 

would be irrelevant and this cannot have been the intention behind the Act. As you can 

appreciate, trespass, along with several other Theft Act 1968 concepts such as dishonesty, 

remains a diffi cult term.

decided in his mind before making the entry to commit a criminal off ence of theft against the
father once he had got into the house and had entered that house solely for the purpose of 
committing that theft . . . .

In our view the passage there referred to [of Edmund LJ in Collins] is consonant with the pas-
sage in the well-known case of Hillen and Pettigrew v ICI (Alkali) Ltd [[1936] AC 65 at 69] where,
in the speech of Lord Atkin, these words appear:

“My Lords, in my opinion this duty to an invitee only extends so long as and so far as the
invitee is making what can reasonably be contemplated as an ordinary and reasonable
use of the premises by the invitee for the purposes for which he has been invited. He is
not invited to use any part of the premises for purposes which he knows are wrongfully
dangerous and constitute an improper use. As Scrutton LJ has pointedly said [The Calgarth
[1927] . . . ]: ‘When you invite a person into your house to use the staircase you do not invite
him to slide down the banisters’.” . . .

Taking the law as expressed in Hillen and Pettigrew v ICI (Alkali) Ltd and Collins, it is our view
that a person is a trespasser for the purpose of s9(1)(b) of the Theft Act 1968 if he enters
premises of another knowing that he is entering in excess of the permission that has been
given to him, or being reckless whether he is entering in excess of the permission that has
been given to him to enter, providing the facts are known to the accused which enable him to
realise that he is acting in excess of the permission given or that he is acting recklessly as to
whether he exceeds that permission, then that is suffi  cient for the jury to decide that he is in
fact a trespasser.’

‘In the case of shoplifting the scope of the purpose for which entry to shop premises is permit-
ted to the general public poses a diffi  cult problem. In general terms a shopkeeper’s implied
invitation to the public is to enter his premises for lawful purposes connected with buying.
Does this include permission to enter in order to wait for a friend who is shopping or to take
advantage of the shelter provided? . . . It need hardly be added that a person entering a shop
with the sole intention of stealing could hardly be properly described as a “prospective cus-
tomer” . . . Another argument levelled against the common law approach as interpreted by
Jones and Smith is that it renders the phrase “as a trespasser” in section 9(1)(a) superfl uous.
This is so, the argument goes, because an intention to commit one of the specifi ed ulterior
off ences, eg theft, exceeds any permission given to enter and therefore automatically pro-
duces a trespassory entry, provided always that the accused has the necessary mens rea as
required by Collins.’
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Exceeding permission to enter part of a building
If I invite an electrician into my house to fi x a socket in the kitchen and I fi nd him 10 minutes 

later in the bedroom for no good reason, he will have committed trespass to that room. He 

was permitted to enter the house for a specifi c purpose confi ned to the kitchen and wher-

ever the necessary junction boxes may be located. These are unlikely to be upstairs in the 

bedroom! Thus, you can trespass from one part of a building to another. As to which type 

of burglary is committed depends on MR. If the electrician intended to commit an ulterior 

offence at the time of entry to the house, the offence falls under s9(1)(a). If MR only arose 

after entering the house lawfully, it falls under s9(1)(b).

Similarly, you can trespass by remaining on premises after being asked to leave within a 

reasonable time. If during that period, you trespass on to another part of the building and 

commit theft or grievous bodily harm, you commit s9(1)(b) burglary.

MR of trespass: intention or recklessness
In Collins it was held that no trespass could become a potential burglary unless it was either 

intentional or reckless at the point of entry. In other words, D must actually know he has no 

right to enter or know that he might not have such right. There was no equivalence in criminal 

law to the civil concept of trespass ab initio, ie entering lawfully and then exceeding authority 

to become a trespasser or trespassing by mistake.

Therefore, in Collins, the issue was not only one of D’s position on the window sill (inside or 

outside) when he received his invitation but also his belief as to the girl’s authority to invite 

him in. Any intention to rape that might otherwise have satisfi ed the MR of burglary at that 

time was undermined by the possibility that he did not enter the room as a trespasser and 

that the girl consented to sexual intercourse, albeit under a mistake.

Edmund-Davies LJ approved the views of Professor J.C. Smith in The Law of Theft (1968):

‘It is submitted that . . . D should be acquitted on the ground of lack of mens rea. Though, under 
the civil law, he entered as a trespasser, it is submitted that he cannot be convicted of the 
criminal off ence unless he knew of the facts which caused him to be a trespasser or, at least, 
was reckless.’

He also approved the following quote from The Theft Act 1968 by Professor Griew:

‘What if D wrongly believes that he is not trespassing? His belief may rest on facts which, if 
true, would mean that he was not trespassing: for instance, he may enter a building by mis-
take, thinking that it is the one he has been invited to enter. Or his belief may be based on a 
false view of the legal eff ect of the known facts: for instance, he may misunderstand the eff ect 
of a contract granting him a right of passage through a building. Neither kind of mistake will 
protect him from tort liability for trespass . . . .But for the purposes of criminal liability a man 
should be judged on the basis of the facts as he believed them to be, and this should include 
making allowances for a mistake as to rights under the civil law. This is another way of saying 
that a serious off ence like burglary should be held to require mens rea in the fullest sense of 
the phrase: D should be liable for burglary only if he knowingly trespasses or is reckless as to 
whether he trespasses or not . . . ’

Intention or recklessness may be negated by D’s honest mistake or an honest belief in a right 

of entry.

‘It is submitted that . . . D should be acquitted on the ground of lack of mens rea. Though, under
the civil law, he entered as a trespasser, it is submitted that he cannot be convicted of the
criminal off ence unless he knew of the facts which caused him to be a trespasser or, at least,
was reckless.’

‘What if D wrongly believes that he is not trespassing? His belief may rest on facts which, if 
true, would mean that he was not trespassing: for instance, he may enter a building by mis-
take, thinking that it is the one he has been invited to enter. Or his belief may be based on a
false view of the legal eff ect of the known facts: for instance, he may misunderstand the eff ect
of a contract granting him a right of passage through a building. Neither kind of mistake will
protect him from tort liability for trespass . . . .But for the purposes of criminal liability a man
should be judged on the basis of the facts as he believed them to be, and this should include
making allowances for a mistake as to rights under the civil law. This is another way of saying
that a serious off ence like burglary should be held to require mens rea in the fullest sense of 
the phrase: D should be liable for burglary only if he knowingly trespasses or is reckless as to
whether he trespasses or not . . . ’
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thinking point 14.2

Is there a trespass in the following cases?

1.  D is carried against her will into X’s house and left there. She steals a necklace and 

escapes via an open window.

2.  D mistakenly enters a neighbour’s house through an open door one night after a furious 

row with his girlfriend. On turning to leave, he sees a huge box of chocolates by the front 

door. He takes it and leaves, intending to give it to his girlfriend the next time he sees her.

3.  D gains entry into an 85-year-old person’s home by fraudulently representing himself 

as a gas-meter reader. He then steals her purse and seriously assaults her.

4.  An 18-year-old daughter living in her parents’ home invites her boyfriend to her room 

for sex. On his way out, he steals her father’s mobile phone.

‘Any building or part’

Before the Theft Act 1968 burglary was confi ned to dwelling houses. The Act now refers to 

buildings but there is no comprehensive defi nition beyond a building which is a dwelling, an 

inhabited vehicle or vessel.

Buildings, vehicles and vessels
The word ‘building’ has been considered in various other statutory contexts. It includes 

offi ces, barns, garages, shops, outbuildings attached to a dwelling such as greenhouses 

and sheds. A temporary pre-fab building would be included but an articulated lorry trailer 

being used as a supermarket is not, even though steps and an electricity supply are attached 

(Norfolk v Seekings & Gould [1986] Crim LR 167). A tent would not be included, but might be 

if it was used as a dwelling for a long period.

An inhabited vehicle or vessel is a building. This would include occupied caravans, trailers, 

dormobiles, motor-homes and houseboats. Diffi cult questions can arise as to whether these 

vehicles are inhabited and in every case it would be a question of fact.

1. You live in a motor-home but drive it around town for errands and leave it in a railway 

car park for a few days whilst you visit friends elsewhere. Is it inhabited?

2. Your motor-home is parked in a campsite for four months of each year and you only 

occupy it during the weekends. Same question.

Part of a building
D may have permission to be in part of a building but not other parts, eg hotel/hostel dwell-

ers have permission to enter the common parts and their own rooms but not other people’s 

rooms or offi ces. (See ‘Exceeding permission to enter part of a building’, p 726.) We all have 

permission to enter public premises such as shops, theatres, galleries, museums, libraries, 

sports facilities etc but only those parts specifi cally designated for the public.

Therefore, if you go uninvited behind a shop counter or into the mayor’s offi ce in the town 

hall, you will have trespassed into part of a building to which you have no right to go.

More diffi cult is the question of whether a block of fl ats/offi ces constitutes a building so 

that if you enter the fl at above a shop intending to steal from the shop, have you committed 

thinking point 14.2

Is there a trespass in the following cases?

1.  D is carried against her will into X’s house and left there. She steals a necklace and 

escapes via an open window.

2.  D mistakenly enters a neighbour’s house through an open door one night after a furious 

row with his girlfriend. On turning to leave, he sees a huge box of chocolates by the front 

door. He takes it and leaves, intending to give it to his girlfriend the next time he sees her.

3.  D gains entry into an 85-year-old person’s home by fraudulently representing himself 

as a gas-meter reader. He then steals her purse and seriously assaults her.

4.  An 18-year-old daughter living in her parents’ home invites her boyfriend to her room 

for sex. On his way out, he steals her father’s mobile phone.

example
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burglary simply by entering the fl at with the intention of stealing below? There is some sup-

port for the view that you have.

This can get even more complicated. Suppose you lawfully enter a building but hide until it 

closes, say in a cupboard or under the stairs, intending to steal when the building is closed 

and deserted. By entering the cupboard etc you will have trespassed into part of the building. 

But unless you intend to steal what is in there, you do not commit burglary in that part. When 

you re-emerge and enter into the general part, you trespass, even though you earlier entered 

lawfully, and if you steal you commit burglary.

On the other hand, if you hide in the general part of the shop until later, say behind a screen, 

and later emerge to steal, you do not technically trespass because you have not entered a 

building or part. Thus you cannot burgle. But clearly, you have no right to be in the building 

after closing time and so this might be considered a trespass on those grounds.

thinking point 14.3

Has D entered any building or part?

1. D breaks into a derelict house and takes away a fi re-place.

2.  D goes to the local swimming pool and walks down a corridor passing a notice stating 

that access to the public is denied. He steals an employee’s leather coat from a rack on 

the wall.

3.  D enters a supermarket and hides behind a pallet of vegetables. When the supermarket 

closes, he emerges, steals £100 from a petty cash box and leaves through an open 

window.

14.1.3  Mens Rea

Entry as a trespasser must be intentional or reckless

This may be negated by an honest mistake or an honest belief in a right of entry as explained 

above.

Intention and the ulterior off ences under s9(1)(a)

There must be proof of an intention to commit the ulterior offences at the time of entry as a 

trespasser: stealing, grievous bodily harm or criminal damage (NB: not fraud or the dishonest 

use of electricity under s13). The ulterior offences do not need to be committed provided 

there is proof of D’s intention to do so. Note that electricity is not property under s4 Theft Act 

1968 and therefore if D enters property as a trespasser and makes a telephone call, he does 

not commit burglary (Low v Blease [1975] Crim LR 513).

So far as grievous bodily harm is concerned, only grievous bodily harm with intent under s18 

Offences Against the Person Act 1861 is envisaged for s9(1)(a) burglary. Either burglary or s18 

could be charged. Therefore if D recklessly or intentionally commits assault, battery, actual 

bodily harm or grievous bodily harm under s20 Offences Against the Person Act 1861 this will 

be insuffi cient for s9(1)(a) burglary.

On the other hand, if D trespasses with intent to murder, this would probably satisfy the 

necessary ulterior intent.

thinking point 14.3

Has D entered any building or part?

1. D breaks into a derelict house and takes away a fi re-place.

2.  D goes to the local swimming pool and walks down a corridor passing a notice stating 

that access to the public is denied. He steals an employee’s leather coat from a rack on

the wall.

3.  D enters a supermarket and hides behind a pallet of vegetables. When the supermarket 

closes, he emerges, steals £100 from a petty cash box and leaves through an open 

window.
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MR for the off ences under s9(1)(b) may consist of 
recklessness

This is not a crime of ulterior intent. There needs to be proof of MR for the offences of theft 

or grievous bodily harm or an attempt of either following entry. MR for the offences does 

not need to exist at entry. Section 20 grievous bodily harm, which can be committed either 

recklessly or intentionally, is envisaged by s9(1)(b).

In either case, a conditional intent will suffi ce.

thinking point 14.4

In which of the following does D have the MR for s9(1)(a) burglary?

D breaks into a dwelling house:

to seek shelter for the night;• 

to fi nd food to eat;• 

to rape any woman he fi nds there;• 

with a view to stealing any credit card he might fi nd and fi nds none;• 

to make many long-distance telephone calls without paying;• 

to spray paint the hallway;• 

to take as much money as possible and to beat up the occupier if necessary.• 

14.1.4  Aggravated Burglary

Section 10 Theft Act 1968:

(1)  A person is guilty of aggravated burglary if he commits any burglary and at the time has 

with him any fi rearm or imitation fi rearm, any weapon of off ence, or any explosive; and 

for this purpose–

(a)  ‘fi rearm’ includes an airgun or air pistol and ‘imitation fi rearm’ means anything which has 

the appearance of being a fi rearm, whether capable of being discharged or not; and

(b)  ‘weapon of off ence’ means any article made or adapted for use for causing injury to or 

incapacitating a person, or intended by the person having it with him for such use; and

(c)  ‘explosive’ means any article manufactured for the purpose of producing a practical 

eff ect by explosion, or intended by the person having it with him for that purpose.

This offence carries a maximum life sentence.

The requirement of fi rearms and explosives are relatively self-explanatory. Weapon of offence 

includes articles made or adapted for the purposes of injury or incapacitating a person. This 

could therefore include a broken bottle, handcuffs, tape, string, rope, a sack or any other 

item that could cause injury or incapacitation.

The weapon of offence must be present ‘at the time’ of the burglary, ie under s9(1)(a) this 

means at the time of entry, and under s9(1)(b) at the time of the later offence. D must know 

he has a weapon with him. If he is unaware of that fact or has forgotten about it, this does 

not equate to knowledge.

thinking point 14.4

In which of the following does D have the MR for s9(1)(a) burglary?

D breaks into a dwelling house:

to seek shelter for the night;• 

to fi nd food to eat;• 

to rape any woman he fi nds there;•

with a view to stealing any credit card he might fi nd and fi nds none;• 

to make many long-distance telephone calls without paying;• 

to spray paint the hallway;•

to take as much money as possible and to beat up the occupier if necessary.• 

(1)  A person is guilty of aggravated burglary if he commits any burglary and at the time has

with him any fi rearm or imitation fi rearm, any weapon of off ence, or any explosive; and

for this purpose–

(a)  ‘fi rearm’ includes an airgun or air pistol and ‘imitation fi rearm’ means anything which has

the appearance of being a fi rearm, whether capable of being discharged or not; and

(b)  ‘weapon of off ence’ means any article made or adapted for use for causing injury to or

incapacitating a person, or intended by the person having it with him for such use; and

(c)  ‘explosive’ means any article manufactured for the purpose of producing a practical

eff ect by explosion, or intended by the person having it with him for that purpose.
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Burglary

Under s9(1) Theft Act 1968 burglary consists of two offences related to the entry of a build-

ing/part as a trespasser:

a. where D has an intent to commit one of several ulterior offences: stealing, grievous bodily 

harm or criminal damage (here burglary is a crime of specifi c intent); OR

b. having entered as a trespasser, D goes on to steal or commit grievous bodily harm or 

attempts to do so.

Actus reus: The three AR elements are common to both offences:

Entry• 

As a trespasser• 

Any building or part thereof.• 

Mens rea:

Entry as a trespasser must be intentional or reckless.• 

s9(1)(a): There must be proof of an intention to commit the ulterior offences at the time of • 

entry as a trespasser.

s9(1)(b): There needs to be proof of MR for the offences of theft or grievous bodily harm or an • 

attempt of either following entry.

The civil concept of trespass applies to burglary with the addition of MR.• 

Any defence to the ulterior offences will act as a defence to burglary.• 

Aggravated burglary consists of burglary accompanied by a fi rearm, weapon of offence 

or explosive.

 14.2  Blackmail
14.2.1 Introduction• 

14.2.2 Actus Reus• 

14.2.3 Mens Rea• 

Collister & Warhurst [1955] 39 Cr App R 100—demand with menaces can be implied;

Treacy [1971] AC 537—demand made when letter posted;

Harvey [1980] 72 Cr App R 139—whether demand is unwarranted is subjectively 

determined.

14.2.1  Introduction

A blackmail is an unwarranted demand with menaces, or threat, by D against V to gain some-

thing of value for himself or another or to cause loss to V. You may have read about blackmail 

in the newspapers whenever personalities in the public eye or public offi cials are reported to 

have been threatened with tabloid revelations about sexual indiscretions or corruption unless 

money is paid to the blackmailer.

Burglary

Under s9(1) Theft Act 1968 burglary consists of two offences related to the entry of a build-

ing/part as a trespasser:

a. where D has an intent to commit one of several ulterior offences: stealing, grievous bodily 

harm or criminal damage (here burglary is a crime of specifi c intent); OR

b. having entered as a trespasser, D goes on to steal or commit grievous bodily harm or 

attempts to do so.

Actus reus: The three AR elements are common to both offences:

Entry•

As a trespasser•

Any building or part thereof.•

Mens rea:

Entry as a trespasser must be intentional or reckless.•

s9(1)(a): There must be proof of an intention to commit the ulterior offences at the time of •

entry as a trespasser.

s9(1)(b): There needs to be proof of MR for the offences of theft or grievous bodily harm or an •

attempt of either following entry.

The civil concept of trespass applies to burglary with the addition of MR.•

Any defence to the ulterior offences will act as a defence to burglary.•

Aggravated burglary consists of burglary accompanied by a fi rearm, weapon of offence 

or explosive.

section 
summary

Collister & Warhurst [1955] 39 Cr App R 100—demand with menaces can be implied;

Treacy [1971] AC 537—demand made when letter posted;

Harvey [1980] 72 Cr App R 139—whether demand is unwarranted is subjectively 

determined.

key 
cases
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In legal terms, the crime of blackmail raises questions about the boundary between a criminal 

threat amounting to ‘menaces’ and legitimate commercial bargaining. Blackmail is an offence 

of dishonesty, defi ned according to D’s beliefs, and therefore, may admit somewhat variable 

standards from one case to another. Note that where the demand for property is accompa-

nied by a coincident threat of violence, D will commit both robbery and blackmail.

The offence is defi ned by s21 Theft Act 1968.

(1)  A person is guilty of blackmail if, with a view to gain for himself or another or with intent 

to cause loss to another, he makes any unwarranted demand with menaces; and for 

this purpose a demand with menaces is unwarranted unless the person making it does 

so in the belief–

(a) that he has reasonable grounds for making the demand; and

(b) that the use of menaces is a proper means of reinforcing the demand.

(2)  The nature of the act or omission is immaterial, and it is also immaterial whether the 

menaces relate to action to be taken by the person making the demand.

(3)  A person guilty of blackmail shall on conviction on indictment be liable to imprisonment 

for a term not exceeding 14 years.

Neither ‘demand’ nor ‘menaces’ are defi ned. Under the previous law, the Larceny Act 1916, 

‘menaces’ meant ‘threat’.

Actus reus

There must be a demand.• 

The demand must be accompanied by menaces.• 

The demand must be unwarranted.• 

With a view to gain or intent to cause loss.• 

Mens rea

Belief that the demand is unwarranted.• 

14.2.2  Actus Reus

Demand

The demand must be to make V do or stop doing something. It does not matter if V ignores 

it or is otherwise oblivious to it because it cannot be heard, read, seen or understood. The 

nature of the act or omission is immaterial. The demand can be express or implied.

Collister & Warhurst ●  [1955] 39 CR APP R 100 COURT OF APPEAL

Two police offi cers implied to V that he would be prosecuted unless he met them the next 

day. At the meeting, they asked him if he had brought anything with him and he handed 

over £5. Both police offi cers were convicted of demanding money with menaces under s30 

Larceny Act 1916, the judge commenting that a reasonable man would understand that a 

demand for money was being made and that it was accompanied by menaces.

(1)  A person is guilty of blackmail if, with a view to gain for himself or another or with intent

to cause loss to another, he makes any unwarranted demand with menaces; and for

this purpose a demand with menaces is unwarranted unless the person making it does

so in the belief–

(a) that he has reasonable grounds for making the demand; and

(b) that the use of menaces is a proper means of reinforcing the demand.

(2)  The nature of the act or omission is immaterial, and it is also immaterial whether the

menaces relate to action to be taken by the person making the demand.

(3)  A person guilty of blackmail shall on conviction on indictment be liable to imprisonment

for a term not exceeding 14 years.
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Pilcher J to the jury:

‘You need not be satisfi ed that there was an express demand for money in words. You need not 
be satisfi ed that any express threats were made, but if the evidence satisfi es you that, although 
there was no such express demand or threat, the demeanour of the accused and the circum-
stances of the case were such that an ordinary reasonable man would understand that a demand 
for money was being made upon him and that that demand was accompanied by menaces – not 
perhaps direct, but veiled menaces – so that his ordinary balance of mind was upset, then you 
would be justifi ed in coming to the conclusion that a demand with menaces had been made . . .’

When is a demand made? Suppose the demand is by post, email, fax? This matters from the 

point of view of jurisdiction in cross-border cases.

Treacy v DPP ●  [1971] AC 537 HOUSE OF LORDS

It was held that a demand was made when a letter was posted in England addressed to 

Germany.

Lord Diplock:

‘So the question which has to be answered is: Would a man say in ordinary conversation: 
“I have made a demand” when he had written a letter containing a demand and posted it to the 
person to whom the demand was addressed? Or would he not use those words until the letter 
had been received and read by the addressee?

My answer to that question is that it would be natural for him to say “I have made a demand” as 
soon as he had posted the letter, for he would have done all that was in his power to make the 
demand. He might add, if it were the fact: “but it has not reached X yet”, or: “I made a demand 
but it got lost in the post.” What, at any rate, he would not say is: “I shall make a demand when X 
receives my letter,” unless he contemplated making some further demand after the letter had 
been received . . . . “Are the circumstances of this case such as would prompt a man in ordinary 
conversation to say: ‘I have made a demand’? ” ’; Appeal dismissed.

Note that two of the Law Lords thought that the demand was not made until received in 

Germany.

Menaces

Menaces can also be express or implied from the circumstances although the term is not 

defi ned in the Act. However, it had already developed a wide meaning under the former law.

In Thorne v Motor Trade Association [1937] AC 797 Lord Wright said that the word was to 

be liberally construed and not limited to threats of violence. It included threats of any action 

detrimental or unpleasant to V or warnings to that effect. It is now clear that the threat can be 

aimed at V, a third party or D himself. Furthermore, it is not necessary that D must be capable 

of carrying out the threat or capable of controlling whether the threat is executed. This was 

confi rmed in Lambert:

R v Lambert ●  [2009] EWCA CRIM 2860 COURT OF APPEAL

L was owed money by A. Posing as a victim and not an aggressor, L rang A’s grandmother 

and said ‘Nana, this is [A]. They’ve got me tied up. They want £5000, Nana.’ The grandmother 

‘You need not be satisfi ed that there was an express demand for money in words. You need not
be satisfi ed that any express threats were made, but if the evidence satisfi es you that, although
there was no such express demand or threat, the demeanour of the accused and the circum-
stances of the case were such that an ordinary reasonable man would understand that a demand
for money was being made upon him and that that demand was accompanied by menaces – not
perhaps direct, but veiled menaces – so that his ordinary balance of mind was upset, then you
would be justifi ed in coming to the conclusion that a demand with menaces had been made . . .’

‘So the question which has to be answered is: Would a man say in ordinary conversation:
“I have made a demand” when he had written a letter containing a demand and posted it to the
person to whom the demand was addressed? Or would he not use those words until the letter
had been received and read by the addressee?

My answer to that question is that it would be natural for him to say “I have made a demand” as
soon as he had posted the letter, for he would have done all that was in his power to make the
demand. He might add, if it were the fact: “but it has not reached X yet”, or: “I made a demand
but it got lost in the post.” What, at any rate, he would not say is: “I shall make a demand when X
receives my letter,” unless he contemplated making some further demand after the letter had
been received . . . . “Are the circumstances of this case such as would prompt a man in ordinary
conversation to say: ‘I have made a demand’? ” ’; Appeal dismissed.
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believed it was A but did not have the money. L did the same thing again. On appeal against 

conviction of blackmail L argued that his demand was not unwarranted and that, in order to 

commit blackmail, D must propose to execute the menace attached to the demand (ie against 

A), or have the power to do so. This was rejected because s21(2) states that ‘it is immaterial 

whether the menaces relate to action to be taken by the person making the demand’.

Moses LJ:

‘We think it makes absolutely no diff erence whether the person pretending that someone has 
been tied up and will be hurt if money is not handed over is pretending to be the victim, or 
pretending to be the aggressor or pretending that he has it within his power to see that harm 
comes to the fi ctitious victim. The essence of the off ence which the prosecution must prove is, 
fi rst of all, that there was an unwarranted demand. Mr Parish submits that there was no unwar-
ranted demand in this case. But it is by now well established that the demand does not have to 
be made in terms of a demand or requirement or obligation. It can be couched in terms which 
are by no means aggressive or forceful. Indeed, the more suave and gentle the request, the 
more sinister in the circumstances it might be. If one needs authority for so obvious a propo-
sition, one can fi nd it in the decision of this court in R v Collister [1955] 39 Cr App R 100 and 
in particular in the approval by the court of the terms of Pilcher J’s summing-up at page 102. 
In our view, there was clearly a demand in this case and it was unwarranted. No justifi cation 
was off ered for imposing pressure upon the grandmother to hand over money to her grand-
son so that this defendant could be paid what the grandson owed him. The next question is 
whether it was accompanied by menaces. Mr Parish again submits that it was not, since what 
was threatened by the caller was not that he would do something or allow others to do some-
thing but rather that he would suff er violence from others. That, as we have already indicated, 
is wholly irrelevant. What the caller was seeking to do was to impose upon the grandmother 
the pressure that were she not to hand over the money, her grandson would suff er violence. 
It is the essence of the off ence that the off ender intends and does impose what is described 
at paragraph 15 of this court’s judgment in R v Jheeta [2007] EWCA Crim 1699 as “menacing 
pressures.” ’

The Court of Appeal confi rmed that the menaces may be directed against a third party and 

not the recipient victim of the threat. It is how the demand and menace affects the victim 

that matters.

Whether the demand will be suffi ciently serious to constitute menaces is determined accord-

ing to ordinary standards. Thus in Clear [1968] 1 QB 670 it was said that the threat must 

be such as to infl uence the mind of the ordinary person of normal stability and courage or 

make him apprehensive so as to unwillingly accede to the demand. It does not matter that V 

is not coerced or frightened by the demand. Blackmail is committed as soon as the demand 

is made.

thinking point 14.5

1. Is the Clear test subjective or objective?

2.  Do you consider that an ordinary person would be intimidated by the following 

demands for money:

Otherwise you will be killed?• 

Otherwise your daughter will be kidnapped?• 

‘We think it makes absolutely no diff erence whether the person pretending that someone has
been tied up and will be hurt if money is not handed over is pretending to be the victim, or
pretending to be the aggressor or pretending that he has it within his power to see that harm
comes to the fi ctitious victim. The essence of the off ence which the prosecution must prove is,
fi rst of all, that there was an unwarranted demand. Mr Parish submits that there was no unwar-
ranted demand in this case. But it is by now well established that the demand does not have to
be made in terms of a demand or requirement or obligation. It can be couched in terms which
are by no means aggressive or forceful. Indeed, the more suave and gentle the request, the
more sinister in the circumstances it might be. If one needs authority for so obvious a propo-
sition, one can fi nd it in the decision of this court in R v Collister [1955] 39 Cr App R 100 and
in particular in the approval by the court of the terms of Pilcher J’s summing-up at page 102.
In our view, there was clearly a demand in this case and it was unwarranted. No justifi cation
was off ered for imposing pressure upon the grandmother to hand over money to her grand-
son so that this defendant could be paid what the grandson owed him. The next question is
whether it was accompanied by menaces. Mr Parish again submits that it was not, since what
was threatened by the caller was not that he would do something or allow others to do some-
thing but rather that he would suff er violence from others. That, as we have already indicated,
is wholly irrelevant. What the caller was seeking to do was to impose upon the grandmother
the pressure that were she not to hand over the money, her grandson would suff er violence.
It is the essence of the off ence that the off ender intends and does impose what is described
at paragraph 15 of this court’s judgment in R v Jheeta [2007] EWCA Crim 1699 as “menacing
pressures.” ’

thinking point 14.5

1. Is the Clear test subjective or objective?

2.  Do you consider that an ordinary person would be intimidated by the following 

demands for money:

Otherwise you will be killed?• 

Otherwise your daughter will be kidnapped?• 
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• Otherwise I shall slash your tyres?

Otherwise I shall tell your husband about your adulterous affair?• 

Otherwise I will go to the press about your criminal record?• 

3.  D threatens V that if he does not pay him £1000 by the end of the week he will beat V 

up. V is part of a criminal gang and is not concerned. Has D blackmailed V?

Unwarranted demand: an AR and MR element

A demand is not necessarily unwarranted if D has the legal right to make it, eg demanding 

payment of an unpaid debt—‘Repay me my £25 which you borrowed last week.’ However, 

such a demand, if accompanied by menaces, will be unwarranted (see Lambert, ‘Menaces’, 

p 732).

Whether or not a demand is unwarranted depends on D’s belief.

thinking point 14.6

Section 21(1)(a) states that a demand will not be unwarranted where D has a belief:

a. that he has reasonable grounds for making the demand; AND

b. that the use of menaces is a proper means of reinforcing the demand.

Does s21(1) impose a subjective or objective test?

Therefore, D’s state of mind and belief can provide a defence. What matters is the genuine-

ness of D’s belief not its reasonableness AND his belief that the use of menaces is a proper 

means of enforcing the demand. See the following case:

R v Harvey ●  [1980] 72 CR APP R 139 COURT OF APPEAL

D and others paid £20,000 to V for what was believed to be a consignment of cannabis. It 

was not. They kidnapped V’s wife and small child and informed V they would kill his family 

unless he returned their money. They appealed against convictions of blackmail.

Bingham J:

‘It matters not what the reasonable man, or any man other than the defendant, would 
believe save so far as that may throw light on what the defendant in fact believed. Thus 
the factual question of the defendant’s belief should be left to the jury. To that extent the 
subsection is subjective in approach, as is generally desirable in a criminal statute . . . .In 
order to exonerate a defendant from liability his belief must be that the use of the menaces 
is a “proper” means of reinforcing the demand. “Proper” is an unusual expression to find in 
a criminal statute. It is not defined in the Act, and no definition need be attempted here. 
It is, however, plainly a word of wide meaning, certainly wider than (for example) “lawful.” 
But the greater includes the less and no act which was not believed to be lawful could be 
believed to be proper within the meaning of the subsection. Thus no assistance is given 
to any defendant, even a fanatic or a deranged idealist, who knows or suspects that his 
threat, or the act threatened, is criminal, but believes it to be justified by his end or his 
peculiar circumstances. The test is not what he regards as justified, but what he believes

thinking point 14.6

Section 21(1)(a) states that a demand will not be unwarranted where D has a belief:

a. that he has reasonable grounds for making the demand; AND

b. that the use of menaces is a proper means of reinforcing the demand.

Does s21(1) impose a subjective or objective test?

‘It matters not what the reasonable man, or any man other than the defendant, would
believe save so far as that may throw light on what the defendant in fact believed. Thus
the factual question of the defendant’s belief should be left to the jury. To that extent the
subsection is subjective in approach, as is generally desirable in a criminal statute . . . .In
order to exonerate a defendant from liability his belief must be that the use of the menaces
is a “proper” means of reinforcing the demand. “Proper” is an unusual expression to find in
a criminal statute. It is not defined in the Act, and no definition need be attempted here.
It is, however, plainly a word of wide meaning, certainly wider than (for example) “lawful.”
But the greater includes the less and no act which was not believed to be lawful could be
believed to be proper within the meaning of the subsection. Thus no assistance is given
to any defendant, even a fanatic or a deranged idealist, who knows or suspects that his
threat, or the act threatened, is criminal, but believes it to be justified by his end or his
peculiar circumstances. The test is not what he regards as justified, but what he believes
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to be proper. And where, as here, the threats were to do acts which any sane man knows to 
be against the laws of every civilised country no jury would hesitate long before dismissing 
the contention that the defendant genuinely believed the threats to be a proper means of 
reinforcing even a legitimate demand.’

Bingham J went on to say that D must hold both beliefs in s21(1)(a) and (b). Remember that 

D does not have to prove these beliefs. It is for the prosecution to prove that D had no such 

belief.

The test of whether the demand is unwarranted is subjective because it was felt by the 

Law Commission prior to enactment of the Theft Act 1968 that it would be wrong to con-

vict when someone honestly believed their demand to be justifi ed. Therefore, if D is owed 

money and V fails to pay, D may believe that he has justifi able cause for demanding it with 

menaces. Such a belief could exist where D is really hard up and V could easily pay. The 

question of whether the demand is unwarranted (it could be a threat of violence, revelation 

about sexual status or that V is a disreputable business associate) is determined according 

to D’s belief. The diffi culty here is to distinguish between different types of threat. Violence 

is clearly unwarranted and unlikely to be considered justifi ed. In Walker [2010] EWCA Crim 

2184, D demanded £150 for the return of V’s missing dog on which he infl icted violence 

to induce V to pay. The dog died and D was committed of blackmail. Revelation about a 

sexual past is not a crime but is it the right way to enforce a debt? In Kewell [2000] 2 Cr App 

R (S) 38 a threat to publish photographs of a former girlfriend to obtain a debt was held to 

constitute blackmail. Conversely, a threat to interfere with the debtor’s business may not 

be dishonest.

thinking point 14.7

D threatens V, a local councillor, that unless V repays a £5000 debt D will go to a local 

newspaper with scandalous, but true, details of V’s sexual past. In each case below, 

decide whether D is likely to be believed by a jury that:

a. he has a belief in reasonable grounds for making the demand; AND

b. menaces are a proper means of reinforcing it.

1. D is a solicitor with a good reputation;

2. D is a banker;

3. D is unemployed and desperate for money;

4. D has a low IQ;

5. V was involved with D in his sexual past and feels abused.

You might wonder whether a demand that a debt be repaid amounts to an unwarranted 

threat. The case of Parkes overleaf says that it can. In each case, it will be a question of 

fact for the jury.

These examples draw attention to the diffi culty of a subjective test. A demand might or 

might not be unwarranted depending on D’s own view of it and this could vary according 

to D’s social, moral or intellectual status. The reverse argument is, of course, that an objec-

tive standard would be unjust to those with genuine beliefs that what they had done was 

right.

to be proper. And where, as here, the threats were to do acts which any sane man knows to
be against the laws of every civilised country no jury would hesitate long before dismissing
the contention that the defendant genuinely believed the threats to be a proper means of 
reinforcing even a legitimate demand.’

thinking point 14.7

D threatens V, a local councillor, that unless V repays a £5000 debt D will go to a local 

newspaper with scandalous, but true, details of V’s sexual past. In each case below,

decide whether D is likely to be believed by a jury that:

a. he has a belief in reasonable grounds for making the demand; AND

b. menaces are a proper means of reinforcing it.

1. D is a solicitor with a good reputation;

2. D is a banker;

3. D is unemployed and desperate for money;

4. D has a low IQ;

5. V was involved with D in his sexual past and feels abused.

You might wonder whether a demand that a debt be repaid amounts to an unwarranted 

threat. The case of Parkes overleaf says that it can. In each case, it will be a question of 

fact for the jury.
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With a view to gain OR an intent to cause loss

Section 34(2) Theft Act 1968 provides assistance here:

For the purposes of this Act–

(a)  ‘gain’ and ‘loss’ are to be construed as extending only to gain or loss in money or 

other property, but as extending to any such gain or loss whether temporary or 

permanent; and–

 (i)  ‘gain’ includes a gain by keeping what one has, as well as a gain by getting what one 

has not; and

 (ii)  ‘loss’ includes a loss by not getting what one might get, as well as a loss by parting 

with what one has.’

Therefore, it is clear that the demand with menaces can extend to all sorts of gains and 

losses, fi nancial or otherwise, temporary or permanent, immediate or future. In Parkes [1973] 

Crim LR 358 it was held by a Crown Court that the fact that D only sought repayment of a 

debt did not mean that it was not ‘with a view to gain’ and was thus capable of amounting 

to blackmail. In Bevans (1988) 87 Cr App R 64 D, an osteoarthritis sufferer was convicted of 

blackmail when he went to his doctor and threatened to shoot him unless he administered 

an injection of pain-killer!

thinking point 14.8

Consider whether the following examples are with a view to gain or intent to cause loss:

1.  D, an employer, threatens V, an employee, that:

a. she will lose her job unless she has sexual intercourse with him;

b. she will lose her holiday pay unless she has sexual intercourse with him;

c. she should have sexual intercourse with him.

2.  D threatens V with harm unless he:

a. repays £100 debt by the end of next week.

b. returns his CD player in three days’ time.

14.2.3 Mens Rea

The only MR relates to s21 above: that unless D believes that he has reasonable grounds for 

making the demand or that menaces are a proper means of reinforcing the demand, the 

demand will be unwarranted.

Under s21 Theft Act 1968 blackmail consists of an unwarranted demand with menaces 

with a view to gain or causing loss to another.

Actus reus

Demand• 

Menaces• 

Unwarranted demand• 

With a view to gain or intent to cause loss.• 

For the purposes of this Act–

(a)  ‘gain’ and ‘loss’ are to be construed as extending only to gain or loss in money or

other property, but as extending to any such gain or loss whether temporary or

permanent; and–

(i)  ‘gain’ includes a gain by keeping what one has, as well as a gain by getting what one

has not; and

(ii)  ‘loss’ includes a loss by not getting what one might get, as well as a loss by parting

with what one has.’

thinking point 14.8

Consider whether the following examples are with a view to gain or intent to cause loss:

1.  D, an employer, threatens V, an employee, that:

a. she will lose her job unless she has sexual intercourse with him;

b. she will lose her holiday pay unless she has sexual intercourse with him;

c. she should have sexual intercourse with him.

2.  D threatens V with harm unless he:

a. repays £100 debt by the end of next week.

b. returns his CD player in three days’ time.

Under s21 Theft Act 1968 blackmail consists of an unwarranted demand with menaces 

with a view to gain or causing loss to another.

Actus reus

Demand•

Menaces•

Unwarranted demand•

With a view to gain or intent to cause loss.•

section 
summary
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Mens rea

Lack of genuine belief that the demand is either reasonable or that the threat is a proper way • 

of enforcing it.

 14.3 Criminal Damage
14.3.1 Introduction• 

14.3.2 Actus Reus• 

14.3.3 Mens Rea• 

14.3.4 Racially or Religiously Aggravated Criminal Damage• 

14.3.5 Criminal Damage with Intent or Recklessness as to Endangering Life• 

14.3.6 Arson• 

14.3.1  Introduction

Criminal damage represents 17 per cent of all recorded crime (homeoffi ce.gov.uk/science-

research/research-statistics/) and is decreasing. The majority of offences are against vehicles. 

Criminal damage encompasses fi ve offences under the Criminal Damage Act 1971 (CDA 

1971) of which only the fi rst three will be dealt with in this chapter:

criminal damage (s1(1));• 

criminal damage with intent or recklessness as to endangering life (s1(2));• 

arson (criminal damage by fi re) (s1(3));• 

threatening to damage (s2);• 

possessing anything with intent to damage (s3).• 

Fiak [2005] EWCA Crim 2381—damage includes damage to usefulness;

Whiteley [1991] 93 Cr App R 25—damage to computer disks: criminal damage and 

Computer Misuse Act 1990;

Denton [1981] 74 Cr App R 81—belief in consent must be as to a lawful purpose;

Hunt [1978] 66 Cr App R 105—belief in the need for protection of property must be 

reasonable;

Wenton [2010] EWCA 2361—damage was unrelated to risk of endangerment.

Section 1(1) Criminal Damage Act 1971:

A person who without lawful excuse destroys or damages any property belonging to another 
intending to destroy or damage any such property or being reckless as to whether any such 
property would be destroyed or damaged shall be guilty of an off ence.

Maximum sentence: 10 years or life for arson under s1(3).

Fiak [2005] EWCA Crim 2381—damage includes damage to usefulness;

Whiteley [1991] 93 Cr App R 25—damage to computer disks: criminal damage and 

Computer Misuse Act 1990;

Denton [1981] 74 Cr App R 81—belief in consent must be as to a lawful purpose;

Hunt [1978] 66 Cr App R 105—belief in the need for protection of property must be 

reasonable;

Wenton [2010] EWCA 2361—damage was unrelated to risk of endangerment.

key 
cases

A person who without lawful excuse destroys or damages any property belonging to another
intending to destroy or damage any such property or being reckless as to whether any such
property would be destroyed or damaged shall be guilty of an off ence.

Maximum sentence: 10 years or life for arson under s1(3).
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Actus reus of criminal damage

This consists of four elements:

Destroys or damages• 

Property• 

Belonging to another• 

Without lawful excuse.• 

Mens rea

Intention or recklessness (• Cunningham subjective recklessness. Recall that Caldwell reck-

lessness was overruled and abolished by R v G [2003] UKHL 50).

14.3.2  Actus Reus

Destroys or damages

Destruction or damage is a question of fact. The former is a self-evident term and signifi es 

fi nality and total uselessness. It would therefore be easy to see that a building or vehicle would 

need to be completely destroyed or smaller objects such as televisions/computers would need 

to be so broken so that they could not be used. D’s opinion of whether what he did was 

 damage is irrelevant if damage is actually caused: Seray–Wurie v DPP [2012] EWHC 208.

Damage to value
Damage signifi es some sort of material change to either the usefulness or value of the prop-

erty, whether permanent or temporary. Damage to the value of property may well be only 

superfi cial, such as a scratch to a car, a painting, an item of furniture or a musical instrument. 

It will nevertheless amount to damage for the purposes of the offence. A scratch on a scaf-

folding pole is not damage, however, because such a thing is incidental to scaffolding poles 

(Morphitis v Salmon [1990] Crim LR 48). Liquids which are upset or thrown on clothes or soft 

furnishings may damage their value.

Damage to usefulness
Damage to the usefulness of property will usually be obvious but can also include dismantling 

a machine without damage to the parts. If expense is involved in restoring the property, by 

removal of graffi ti or paint, this will still count as damage. Therefore, spitting on a policeman’s 

waterproof coat is not damage because the coat could be restored simply by wiping off the 

spittle (A v R [1978] Crim LR 689). In Fiak below it was held that damage had been caused to 

a blanket and an impermeable fl oor of a police cell when D pushed a blanket into a toilet of 

the cell and repeatedly pulled the fl ush, fl ooding the fl oor. The cell was unusable for a period 

of time. D had been placed in the cell following arrest for a drink driving offence.

Fiak ●  [2005] EWCA CRIM 2381 COURT OF APPEAL

Judge LJ:

‘The issue in relation to criminal damage can be summarised very simply. Mr Belger argued 
that there was no evidence that either the blanket or the cells were damaged. He suggested
‘The issue in relation to criminal damage can be summarised very simply. Mr Belger argued
that there was no evidence that either the blanket or the cells were damaged. He suggested
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that clean water had fl ooded onto a waterproof fl oor, and that in the process the blanket was 
made wet by clean water. The blanket would have been reusable when dry. Cleaning up a wet 
cell fl oor does not constitute damage to the cell itself. However widely interpreted “damage” 
may be for the purposes of the Criminal Damage Act 1971, a wet blanket and a wet cell fl oor fall 
outside any sensible defi nition. The argument of course assumes the absence of any possible 
contamination or infection from the lavatory itself, and the confi dent expectation that there 
would be none.

In the 1971 Act, hardly surprisingly, the word “damage” itself is not further defi ned. The 
Concise Oxford Dictionary explains damage as “harm or injury impairing the value or useful-
ness of something . . .”. We need refer to only two authorities. The fi rst is Morphitis v Salmon 
[1990] Crim LR 48, where the transcript of Auld J’s judgment reads:

“The authorities show that the term ‘damage’ for the purpose of this provision, should be 
widely interpreted so as to conclude not only permanent or temporary physical harm, but 
also permanent or temporary impairment of value or usefulness.”

This analysis was approved in R v Whiteley [1991] 93 CAR 25 where, after a comprehensive 
examination of the authorities, Lord Lane CJ summarised their eff ect.

“Any alteration to the physical nature of the property concerned may amount to damage 
within the meaning of the section. Whether it does so or not will depend on the eff ect that 
the alteration has had upon the legitimate operator (who for convenience may be referred 
to as the owner) . . . where . . . the interference . . . amounts to an impairment of the value or 
usefulness of the [property] to the owner, then the necessary damage is established.”

Applying these principles to the present case, while it is true that the eff ect of the appellant’s 
actions in relation to the blanket and the cell were both remediable, the simple reality is that 
the blanket could not be used as a blanket by any other prisoner until it had been dried out 
(and, we believe, also cleaned) and the fl ooded cells remained out of action until the water was 
cleared. In our judgment it is clear that both sustained damage for the purposes of the 1971 
Act. There plainly was a case to answer.

Two diff erent criticisms arise from the summing up. The judge directed the jury:

“What is required before you can be satisfi ed that this defendant is guilty of criminal dam-
age? One, that he did damage the cell and the blanket. Now, in law, you damage a thing 
if you render it imperfect or inoperative and you know on the evidence, the uncontested 
evidence, that as a result of putting the blanket down the lavatory and fl ooding the cell, 
the blanket was not capable of being used, obviously, and the cell and the adjoining cells 
were not capable of being used for a period of time. That in law would amount to damage. 
So you have to consider the rest of it. Can you be satisfi ed that that is what this defendant 
intended to do?”

Although this direction accurately described the constituents of criminal damage for the pur-
poses of this case, Mr Belger nevertheless argued that the language amounted to a direction 
that on the basis of the uncontested facts the blanket and the cell did in fact sustain damage 
for the purpose of the statute. That is a fair reading of this passage. In the normal way we would 
expect an issue of this kind to be resolved by the jury. That said, assuming the jury addressed 
the uncontested facts in accordance with the appropriate legal principles, a conclusion that 
the blanket and the cell did not sustain damage for the purposes of the 1971 Act would have 
been incomprehensible. The argument to the contrary was not even superfi cially plausible.

that clean water had fl ooded onto a waterproof fl oor, and that in the process the blanket was
made wet by clean water. The blanket would have been reusable when dry. Cleaning up a wet
cell fl oor does not constitute damage to the cell itself. However widely interpreted “damage”
may be for the purposes of the Criminal Damage Act 1971, a wet blanket and a wet cell fl oor fall
outside any sensible defi nition. The argument of course assumes the absence of any possible
contamination or infection from the lavatory itself, and the confi dent expectation that there
would be none.

In the 1971 Act, hardly surprisingly, the word “damage” itself is not further defi ned. The
Concise Oxford Dictionary explains damage as “harm or injury impairing the value or useful-
ness of something . . .”. We need refer to only two authorities. The fi rst is Morphitis v Salmon
[1990] Crim LR 48, where the transcript of Auld J’s judgment reads:

“The authorities show that the term ‘damage’ for the purpose of this provision, should be
widely interpreted so as to conclude not only permanent or temporary physical harm, but
also permanent or temporary impairment of value or usefulness.”

This analysis was approved in R v Whiteley [1991] 93 CAR 25 where, after a comprehensive
examination of the authorities, Lord Lane CJ summarised their eff ect.

“Any alteration to the physical nature of the property concerned may amount to damage
within the meaning of the section. Whether it does so or not will depend on the eff ect that
the alteration has had upon the legitimate operator (who for convenience may be referred
to as the owner) . . . where . . . the interference . . . amounts to an impairment of the value or
usefulness of the [property] to the owner, then the necessary damage is established.”

Applying these principles to the present case, while it is true that the eff ect of the appellant’s
actions in relation to the blanket and the cell were both remediable, the simple reality is that
the blanket could not be used as a blanket by any other prisoner until it had been dried out
(and, we believe, also cleaned) and the fl ooded cells remained out of action until the water was
cleared. In our judgment it is clear that both sustained damage for the purposes of the 1971
Act. There plainly was a case to answer.

Two diff erent criticisms arise from the summing up. The judge directed the jury:

“What is required before you can be satisfi ed that this defendant is guilty of criminal dam-
age? One, that he did damage the cell and the blanket. Now, in law, you damage a thing
if you render it imperfect or inoperative and you know on the evidence, the uncontested
evidence, that as a result of putting the blanket down the lavatory and fl ooding the cell,
the blanket was not capable of being used, obviously, and the cell and the adjoining cells
were not capable of being used for a period of time. That in law would amount to damage.
So you have to consider the rest of it. Can you be satisfi ed that that is what this defendant
intended to do?”

Although this direction accurately described the constituents of criminal damage for the pur-
poses of this case, Mr Belger nevertheless argued that the language amounted to a direction
that on the basis of the uncontested facts the blanket and the cell did in fact sustain damage
for the purpose of the statute. That is a fair reading of this passage. In the normal way we would
expect an issue of this kind to be resolved by the jury. That said, assuming the jury addressed
the uncontested facts in accordance with the appropriate legal principles, a conclusion that
the blanket and the cell did not sustain damage for the purposes of the 1971 Act would have
been incomprehensible. The argument to the contrary was not even superfi cially plausible.
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We cannot discern any basis for concluding that the safety of this particular conviction is 
undermined by the way in which the judge dealt with this issue.’

Electronic data
Damage to audio or video tapes/recorders is within s1(1). But damaging or erasing electronic 

computer data would now fall under the Computer Misuse Act 1990.

Cox v Riley ●  [1986] 83 CR APP R 54 QUEEN’S BENCH DIVISION

D had been convicted of damaging the plastic circuit card of a computerised saw to the value 

of £620, belonging to High-Tech Profi les Ltd, intending to damage such property or being 

reckless as to whether such property would be damaged contrary to s1(1) CDA 1971. The saw 

was used to cut window frame profi les and was only useful if the programmes on the circuit 

card worked. D had cancelled all of its 16 programmes and the saw was inoperable except 

as a hand tool.

Stephen Brown LJ:

‘The question of damage has been considered by the Court of Appeal, Criminal Division, on 
November 29 1984 in the unreported case of Henderson & Battley [a case of damaging a 
development site by dumping 30 lorry loads of soil, rubble and mud] . . . .Cantley J said in the 
course of his judgment . . . :

“Ultimately whether damage was done to this land was a question of fact and degree for the 
jury. Damage can be of various kinds. In the Concise Oxford Dictionary ‘damage’ is defi ned 
as ‘injury impairing value or usefulness’. That is a defi nition which would fi t in very well with 
doing something to a cleared building site which at any rate for the time being impairs its 
usefulness as such. In addition, as it necessitates work and the expenditure of a large sum 
of money to restore it to its former state, it reduces its present value as a building site. This 
land was a perfectly good building site which did not need £2000 spending on it in order to 
sell or use it as such until the appellants began their operations . . . .

It was held as long ago as 1865 in the case of Fisher (LR 1 CCR 7) that an obstruction tem-
porarily rendering a machine useless for the purpose for which it was intended to be used 
can be damage . . .”

Undoubtedly, as in the old case of Fisher . . ., the defendant in this instance for some reason, 
perhaps a grudge, wished to put out of action, albeit temporarily, the computerised saw, and 
he was able to do that by operating the computer blanking mechanism in order to erase from 
the printed circuit card the relevant programs. That made it necessary for time and labour and 
money to be expended in order to replace the relevant programs on the printed circuit card.’ 
Conviction confi rmed.

R v Whiteley ●  (1991) 93 CR APP R 25 COURT OF APPEAL

D was a computer hacker who obtained unauthorised access to a computer network and 

altered data on discs in the system. The discs were not physically damaged but D had been 

convicted on the basis that they had contained magnetic particles which had been damaged 

by the deletion and addition of fi les.

We cannot discern any basis for concluding that the safety of this particular conviction is
undermined by the way in which the judge dealt with this issue.’

‘The question of damage has been considered by the Court of Appeal, Criminal Division, on
November 29 1984 in the unreported case of Henderson & Battley [a case of damaging a
development site by dumping 30 lorry loads of soil, rubble and mud] . . . .Cantley J said in the
course of his judgment . . . :

“Ultimately whether damage was done to this land was a question of fact and degree for the
jury. Damage can be of various kinds. In the Concise Oxford Dictionary ‘damage’ is defi ned
as ‘injury impairing value or usefulness’. That is a defi nition which would fi t in very well with
doing something to a cleared building site which at any rate for the time being impairs its
usefulness as such. In addition, as it necessitates work and the expenditure of a large sum
of money to restore it to its former state, it reduces its present value as a building site. This
land was a perfectly good building site which did not need £2000 spending on it in order to
sell or use it as such until the appellants began their operations . . . .

It was held as long ago as 1865 in the case of Fisher (LR 1 CCR 7) that an obstruction tem-
porarily rendering a machine useless for the purpose for which it was intended to be used
can be damage . . .”

Undoubtedly, as in the old case of Fisher . . ., the defendant in this instance for some reason,
perhaps a grudge, wished to put out of action, albeit temporarily, the computerised saw, and
he was able to do that by operating the computer blanking mechanism in order to erase from
the printed circuit card the relevant programs. That made it necessary for time and labour and
money to be expended in order to replace the relevant programs on the printed circuit card.’
Conviction confi rmed.
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Lord Lane CJ:

‘The evidence before the jury was that the discs are so constructed as to contain upon them 
thousands, if not millions, of magnetic particles. By issuing commands to the computer, 
impulses are produced which magnetise or demagnetise those particles in a particular way. 
By that means it is possible to write data or information on the discs and to program them to 
fulfi l a variety of functions. By the same method it is possible to delete or alter data, informa-
tion or instructions which have previously been written on to the disc . . . .

What the Act requires to be proved is that tangible property has been damaged, not necessar-
ily that the damage itself should be tangible. There can be no doubt that the magnetic particles 
upon the metal discs were a part of the discs and if the appellant was proved to have intention-
ally and without lawful excuse altered the particles in such a way as to cause an impairment of 
the value or usefulness of the disc to the owner, there would be damage within the meaning of 
s1. The fact that the damage could only be perceived by operating the computer did not make 
the alterations any the less real, or the damage, if the alteration amounted to damage, any the 
less within the ambit of the Act.’

[Lord Lane then referred to various authorities including Cox v Riley:]

‘The eff ect of those various decisions, in our judgement, is as follows: Any alteration to the 
physical nature of the property concerned may amount to damage within the meaning of the 
section. Whether it does so or not will depend upon the eff ect that the alteration has had upon 
the legitimate operator . . . . If the hacker’s actions do not go beyond, for example, mere tink-
ering with an otherwise “empty” disc, no damage would be established. Where, on the other 
hand, the interference with the disc amounts to an impairment of the value or usefulness of 
the disc to the owner, then the necessary damage is established . . .’

Both Riley and Whiteley would now be charged under s3 Computer Misuse Act 1990:

(1) A person is guilty of an off ence if:

 (a)  he does any act which causes an unauthorised modifi cation of the contents of any 

computer; and

 (b)  at the time when he does the act he has the requisite intent and the requisite 

knowledge.

(2)  For the purposes of sub-section (1)(b) above the requisite intent is an intent to cause a 

modifi cation of the contents of any computer and by so doing–

 (a) to impair the operation of any computer;

 (b) to prevent or hinder access to any program or data held in any computer; or

 (c) to impair the operation of any such program or the reliability of any such data.

thinking point 14.9

Has D damaged property belonging to another?

1. D sprayed graffi ti over the wall of the local town hall which cost £1000 to clean off.

2.  In an argument, D threw a bucket of water on to the wooden fl oor of his neighbour’s 

kitchen.

‘The evidence before the jury was that the discs are so constructed as to contain upon them
thousands, if not millions, of magnetic particles. By issuing commands to the computer,
impulses are produced which magnetise or demagnetise those particles in a particular way.
By that means it is possible to write data or information on the discs and to program them to
fulfi l a variety of functions. By the same method it is possible to delete or alter data, informa-
tion or instructions which have previously been written on to the disc . . . .

What the Act requires to be proved is that tangible property has been damaged, not necessar-
ily that the damage itself should be tangible. There can be no doubt that the magnetic particles
upon the metal discs were a part of the discs and if the appellant was proved to have intention-
ally and without lawful excuse altered the particles in such a way as to cause an impairment of 
the value or usefulness of the disc to the owner, there would be damage within the meaning of 
s1. The fact that the damage could only be perceived by operating the computer did not make
the alterations any the less real, or the damage, if the alteration amounted to damage, any the
less within the ambit of the Act.’

‘The eff ect of those various decisions, in our judgement, is as follows: Any alteration to the
physical nature of the property concerned may amount to damage within the meaning of the
section. Whether it does so or not will depend upon the eff ect that the alteration has had upon
the legitimate operator . . . . If the hacker’s actions do not go beyond, for example, mere tink-
ering with an otherwise “empty” disc, no damage would be established. Where, on the other
hand, the interference with the disc amounts to an impairment of the value or usefulness of 
the disc to the owner, then the necessary damage is established . . .’

(1) A person is guilty of an off ence if:

 (a)  he does any act which causes an unauthorised modifi cation of the contents of any

computer; and

 (b)  at the time when he does the act he has the requisite intent and the requisite

knowledge.

(2)  For the purposes of sub-section (1)(b) above the requisite intent is an intent to cause a

modifi cation of the contents of any computer and by so doing–

 (a) to impair the operation of any computer;

 (b) to prevent or hinder access to any program or data held in any computer; or

 (c) to impair the operation of any such program or the reliability of any such data.

thinking point 14.9

Has D damaged property belonging to another?

1. D sprayed graffi ti over the wall of the local town hall which cost £1000 to clean off.

2.  In an argument, D threw a bucket of water on to the wooden fl oor of his neighbour’s 

kitchen.
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Property

Property is defi ned according to s10 CDA 1971:

In this Act ‘property’ means property of a tangible nature, whether real or personal,  including 

money and:

(a)  including wild creatures which have been tamed or are ordinarily kept in captivity, and 

any other wild creatures or their carcasses if, but only if, they have been reduced into 

possession which has not been lost or abandoned or are in the course of being reduced 

into possession; but

(b)  not including mushrooms growing wild on any land or fl owers, fruit or foliage of a plant 

growing wild on any land.

For the purpose of this subsection, ‘mushroom’ includes any fungus and ‘plant’ includes 

any shrub or tree.

The major difference between s10 and s4 Theft Act 1968 is that land is not excluded from 

criminal damage. Other wise, they are quite similar.

thinking point 14.10

D drives to his friend’s house to settle a dispute. He angrily swerves to a halt on the 

drive, colliding with his friend’s pet dog. He runs over the dog, killing it. Has he damaged 

property belonging to another?

Belonging to another

This is defi ned in s10(2) CDA 1971:

(2)  Property shall be treated for the purposes of this Act as belonging to any person:

 (a) having the custody or control of it;

 (b)  having in it any proprietary right or interest (not being an equitable interest arising 

only from an agreement to transfer or grant an interest); or

 (c) having a charge on it.

(3)  Where property is subject to a trust, the persons to whom it belongs shall be so treated 

as including any person having a right to enforce the trust.

(4)  Property of a corporation sole shall be so treated as belonging to the corporation not-

withstanding a vacancy in the corporation.

Section 10(2) is quite similar to s5 Theft Act 1968 except for the reference to ‘custody’ or 

control in s10(2)(a) instead of ‘possession’ or control in s5.

thinking point 14.11

D agrees to sell his car to a friend (V). He gives him the keys and allows him to take the car 

on condition that V pays the price in the next few weeks. One week later, D demands the 

money. V promises to pay next month and refuses to return the car. D sees the car outside 

V’s house one night. He immobilises it by removing the battery leads. Has D committed 

criminal damage?

In this Act ‘property’ means property of a tangible nature, whether real or personal,  including

money and:

(a)  including wild creatures which have been tamed or are ordinarily kept in captivity, and

any other wild creatures or their carcasses if, but only if, they have been reduced into

possession which has not been lost or abandoned or are in the course of being reduced

into possession; but

(b)  not including mushrooms growing wild on any land or fl owers, fruit or foliage of a plant

growing wild on any land.

For the purpose of this subsection, ‘mushroom’ includes any fungus and ‘plant’ includes

any shrub or tree.

thinking point 14.10

D drives to his friend’s house to settle a dispute. He angrily swerves to a halt on the

drive, colliding with his friend’s pet dog. He runs over the dog, killing it. Has he damaged 

property belonging to another?

(2)  Property shall be treated for the purposes of this Act as belonging to any person:

(a) having the custody or control of it;

(b)  having in it any proprietary right or interest (not being an equitable interest arising

only from an agreement to transfer or grant an interest); or

(c) having a charge on it.

(3)  Where property is subject to a trust, the persons to whom it belongs shall be so treated

as including any person having a right to enforce the trust.

(4)  Property of a corporation sole shall be so treated as belonging to the corporation not-

withstanding a vacancy in the corporation.

thinking point 14.11

D agrees to sell his car to a friend (V). He gives him the keys and allows him to take the car 

on condition that V pays the price in the next few weeks. One week later, D demands the 

money. V promises to pay next month and refuses to return the car. D sees the car outside 

V’s house one night. He immobilises it by removing the battery leads. Has D committed 

criminal damage?
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Without lawful excuse

D may have a very good reason for damaging property belonging to another such as self-

defence, prevention of crime, arrest of offenders, necessity or duress. In addition, s 5 provides 

two specifi c defences:

s5(2)  A person charged with an off ence to which this section applies shall, whether or not 

he would be treated for the purpose of this Act as having a lawful excuse apart from 

this subsection, be treated for those purposes as having a lawful excuse:

 (a)  if at the time of the act or acts alleged to constitute the off ence he believed that the 

person or persons whom he believed to be entitled to consent to the destruction or 

damage to the property in question had so consented, or would have so consented to 

it if he or they had known of the destruction or damage and its circumstances; or

 (b)  if he destroyed or damaged or threatened to destroy or damage the property in 

question or, in the case of a charge of an off ence under s3 above, intended to use 

or cause or permit the use of something to destroy or damage it, in order to protect 

property belonging to himself or another or a right or interest in property which was 

or which he believed to be vested in himself or another, and at the time of the act or 

acts alleged to constitute the off ence he believed:

 (i) that the property, right or interest was in immediate need of protection; and

 (ii)  that the means of protection adopted or proposed to be adopted were or would 

be reasonable having regard to all the circumstances.

(3)  For the purpose of this section it is immaterial whether a belief is justifi ed or not if it is 

honestly held.

(4)  For the purpose of subsection (2) above a right or interest in property includes any 

right or privilege in or over land, whether created by grant, licence or otherwise.

(5)  This section shall not be construed as casting doubt on any defence recognised by law 

as a defence to criminal damage.

Question: Does s5(2) pose a subjective or an objective test of D’s belief?

NOTE

1. Section 5(2) confers two defences in addition to defences of incapacity or general 

defences:

• mistaken belief in consent; and

• mistaken belief in the immediate need for protection of the property in question.

2. D’s belief in either case need not be reasonable according to the standards of ordinary 

people provided it is honestly held. This is a subjective test so that although D’s conduct 

must be objectively reasonable the defence permits an honest and genuine mistake. D is 

judged on the facts as he believed them to be.

3. Recall also that if D’s mistaken belief is the result of intoxication, the defence will succeed 

provided D’s drunken mistake is honest. The case of Jaggard v Dickinson [1980] 3 All ER 

716 (Chapter 8, ‘Statutory defences and drunken mistake’, p 421) confi rms this principle 

in relation to s5(2). Ms. Jaggard’s honest but drunken belief that her friend would consent 

to her breaking a window to gain access to her fl at prevailed.

s5(2)  A person charged with an off ence to which this section applies shall, whether or not

he would be treated for the purpose of this Act as having a lawful excuse apart from

this subsection, be treated for those purposes as having a lawful excuse:

 (a)  if at the time of the act or acts alleged to constitute the off ence he believed that the

person or persons whom he believed to be entitled to consent to the destruction or

damage to the property in question had so consented, or would have so consented to

it if he or they had known of the destruction or damage and its circumstances; or

 (b)  if he destroyed or damaged or threatened to destroy or damage the property in

question or, in the case of a charge of an off ence under s3 above, intended to use

or cause or permit the use of something to destroy or damage it, in order to protect

property belonging to himself or another or a right or interest in property which was

or which he believed to be vested in himself or another, and at the time of the act or

acts alleged to constitute the off ence he believed:

 (i) that the property, right or interest was in immediate need of protection; and

 (ii)  that the means of protection adopted or proposed to be adopted were or would

be reasonable having regard to all the circumstances.

(3)  For the purpose of this section it is immaterial whether a belief is justifi ed or not if it is

honestly held.

(4)  For the purpose of subsection (2) above a right or interest in property includes any

right or privilege in or over land, whether created by grant, licence or otherwise.

(5)  This section shall not be construed as casting doubt on any defence recognised by law

as a defence to criminal damage.

Question: Does s5(2) pose a subjective or an objective test of D’s belief?
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4. Belief in consent (s5(2)(a)): D’s belief under s5(2)(a) may be mistaken, correct, reasonable 

or unreasonable. What matters is whether it is honest. D’s purpose may be dishonest but 

his belief can still be honest.

R v Denton ●  [1981] 74 CR APP R 81 COURT OF APPEAL

D was charged with arson contrary to s1(1) and s1(3) CDA 1971 for having set fi re to machin-

ery in his employer’s cotton mill. His defence was that his employer was in fi nancial trouble 

and had asked him to start the fi re with a view to making a fraudulent insurance claim. The 

defence was therefore belief in consent under s5(2)(a). The trial judge held that the words in 

the subsection ‘entitled’ to consent implied a lawful purpose and thus D was not entitled to 

the owner’s consent for a fraudulent purpose. The judge’s ruling was rejected by the Court 

of Appeal.

Lord Lane CJ:

‘The fact that somebody may have had a dishonest intent which in the end he was going to 
carry out, namely to claim from the insurance company, cannot turn what was not originally a 
crime into a crime.

There is no unlawfulness under the 1971 Act in burning a house. It does not become unlawful 
because there may be an inchoate attempt to commit fraud contained in it; that is to say it 
does not become a crime under the 1971 Act, whatever may be the situation outside of the 
Act.

Consequently it is apparent to us that the judge, in his ruling in this respect, was wrong. Indeed 
it seems to us, if it is necessary to go as far as this, that it was probably unnecessary for the 
defendant to invoke s5 of the 1971 Act at all, because he probably had a lawful excuse with-
out it, in that T (the employer) was lawfully entitled to burn the premises down. The defend-
ant believed it. He believed that he was acting under the directions of T and that on its own, it 
seems to us, may well have provided him with a lawful excuse without having resort to s5.’

The case is authority for the proposition that burning down your own property is no offence 

under the CDA 1971, because it does not belong to another (subject to the equitable interests 

of mortgagees and other registered parties) and that what is important is D’s honest belief 

not that the means are reasonable or that the purpose is necessarily lawful. Contrast s5(2)

(b) next:

Section 5(2)(b)
The defence under s5(2)(b) of mistaken belief in the need for protection of property requires 

under subsection (i) a belief in the need for immediate protection and that the means are 

reasonable having regard to all the circumstances.

These two requirements have served to exclude protesters who use criminal damage as a 

means of protecting other property from future damage because, in these two respects 

only, the test of belief is objective. This means that the test of belief in the need for protec-

tion of other property is subjective (and belief need only be honest) but the test of whether 

the means adopted were immediate or reasonable is determined objectively. If the act is too 

remote, the defence will fail.

‘The fact that somebody may have had a dishonest intent which in the end he was going to
carry out, namely to claim from the insurance company, cannot turn what was not originally a
crime into a crime.

There is no unlawfulness under the 1971 Act in burning a house. It does not become unlawful
because there may be an inchoate attempt to commit fraud contained in it; that is to say it
does not become a crime under the 1971 Act, whatever may be the situation outside of the
Act.

Consequently it is apparent to us that the judge, in his ruling in this respect, was wrong. Indeed
it seems to us, if it is necessary to go as far as this, that it was probably unnecessary for the
defendant to invoke s5 of the 1971 Act at all, because he probably had a lawful excuse with-
out it, in that T (the employer) was lawfully entitled to burn the premises down. The defend-
ant believed it. He believed that he was acting under the directions of T and that on its own, it
seems to us, may well have provided him with a lawful excuse without having resort to s5.’
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R v Hunt ●  [1978] 66 CR APP R 105 COURT OF APPEAL

D set fi re to a guest room in an old people’s home to draw attention to the defective fi re 

alarm system. He was charged with arson contrary to s1(1) CDA 1971. He claimed a lawful 

excuse under s5(2) but was convicted. The court confi rmed that what D had done was not in 

itself an act that protected or was capable of protecting property. It was an act which drew 

attention to the immediate need for protecting the building by repairing the alarm system. 

Section 5(2) did not apply. The appeal was dismissed.

Lord Roskill:

‘The question whether or not a particular act of destruction or damage or threat of destruc-
tion or damage was done or made in order to protect property belonging to another must be, 
on the true construction of the statute, an objective test. Therefore we have to ask ourselves 
whether, whatever the state of this man’s mind and assuming an honest belief, that which he 
admittedly did was done in order to protect this particular property, namely the old people’s 
home in Hertfordshire? . . . .this was not done in order to protect property; it was done in order 
to draw attention to the defective state of the fi re alarm. It was not an act which in itself did 
protect or was capable of protecting property.’

This might be thought to be erroneous. Hunt genuinely believed it was necessary for him 

to set fi re to the room in order to produce immediate repairs to the alarm system and thus 

provide immediate protection to the home. The case imposed an extremely literal and rigid 

interpretation to the word ‘immediate’ on the facts. Hunt has been used as authority for 

denying the defence of mistaken belief in several subsequent cases of direct action, some of 

which are set out below.

R v Hill ●  [1988] 89 CR APP R 74 COURT OF APPEAL

D was arrested outside a US naval base in Wales in possession of a hacksaw blade. She admit-

ted intending to use the blade to cut the perimeter fence of the base. On appeal against 

conviction of having the blade with intent without lawful excuse to use it to damage prop-

erty belonging to another contrary to s3 CDA 1971, she argued lawful excuse: an honest 

belief in the need for immediate protection of her nearby house because the presence of 

the base would at some future time attract a nuclear strike by Soviet missiles. Furthermore, 

she believed that her means were reasonable having regard to all the circumstances. On the 

authority of Hunt, the court dismissed the appeal.

Lord Lane CJ:

‘He [the judge in the case] had to decide as a matter of law, which means objectively, whether 
it could be said that on those facts as believed by the applicant, snipping the strand of the wire, 
which she intended to do, could amount to something done to protect either the applicant’s 
own home or the homes of her adjacent friends in Pembrokeshire.

He decided, again quite rightly in our view, that that proposed act on her part was far too remote 
from the eventual aim at which she was targeting her actions to satisfy the test.

It follows therefore, in our view, that the judges in the present two cases were absolutely right 
to come to the conclusion that they did so far as this aspect of the case is concerned, and to

‘The question whether or not a particular act of destruction or damage or threat of destruc-
tion or damage was done or made in order to protect property belonging to another must be,
on the true construction of the statute, an objective test. Therefore we have to ask ourselves
whether, whatever the state of this man’s mind and assuming an honest belief, that which he
admittedly did was done in order to protect this particular property, namely the old people’s
home in Hertfordshire? . . . .this was not done in order to protect property; it was done in order
to draw attention to the defective state of the fi re alarm. It was not an act which in itself did
protect or was capable of protecting property.’

‘He [the judge in the case] had to decide as a matter of law, which means objectively, whether
it could be said that on those facts as believed by the applicant, snipping the strand of the wire,
which she intended to do, could amount to something done to protect either the applicant’s
own home or the homes of her adjacent friends in Pembrokeshire.

He decided, again quite rightly in our view, that that proposed act on her part was far too remote
from the eventual aim at which she was targeting her actions to satisfy the test.

It follows therefore, in our view, that the judges in the present two cases were absolutely right
to come to the conclusion that they did so far as this aspect of the case is concerned, and to
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come to that conclusion as a matter of law, having decided the subjective test as the appli-
cants wished them to be decided.

The second half of the question was that of the immediacy of the danger . . . . Once again the 
judge had to determine whether, on the facts as stated by the applicant, there was any evi-
dence on which it could be said that she believed there was an immediate need of protection 
from immediate damage. In our view that must mean evidence that she believed that imme-
diate action had to be taken to do something which would otherwise be a crime in order to 
prevent the immediate risk of something worse happening . . . The evidence given by this 
woman . . . drives this Court to the conclusion . . . that there was no evidence on which it could 
be said that there was that belief . . .’

NOTE

The required s5(2) belief is therefore both subjective and objective. Clearly, the more unrea-

sonable the belief the less likely it is to be honestly held. But if D honestly believes that criminal 

damage is the only way to protect his property, the additional requirement of immediacy and 

of causation (ie that it should not be too remote), if viewed objectively, will deny the defence.

The same principle applied in the next two cases:

Ashford & Smith ●  [1988] CRIM LR 682 COURT OF APPEAL

This was an appeal against conviction under s3 CDA 1971 (possessing articles with intent 

to damage property). The Ds had been found in possession of wire-cutting equipment with 

which they had tried to cut a wire fence surrounding an RAF base as part of a demonstration 

against nuclear weapons. Their defence was one of protection of property abroad and in this 

country by reducing the risk of nuclear war. The court held that the test of lawful excuse was 

objective and that the need for protective action was not immediate.

Ayliff e v DPP ●  [2005] EWHC 684, [2005] CRIM LR 959 COURT OF APPEAL

D’s car was clamped after he parked on private land having seen notices that the cars of 

trespassers would be clamped and the clamp only removed on payment of £25. D refused 

to pay and cut the clamp with a disc cutter the following day. He was charged with criminal 

damage to the clamp.

Nolan LJ:

‘We are solely concerned with the question whether Mr Lloyd had a lawful excuse for damaging 
the property of South Coast Securities. . . . To my mind, it would be a truly absurd state of aff airs 
if the appellant, having consented to the risk of clamping, was at liberty to withdraw his con-
sent with immediate eff ect once clamping had occurred and to proceed at once to recover his 
car by force. I am satisfi ed that this is not the law. Even assuming in the appellant’s favour that 
the refusal of South Coast Securities to let him remove his car save on payment of £25 was an 
unlawful restraint, it would by no means follow that there was a lawful excuse for his subse-
quent action. He had a choice. He could have paid the £25 under protest, removed his car and 
taken action against South Coast Securities in the county court. Instead he chose to re-enter

come to that conclusion as a matter of law, having decided the subjective test as the appli-
cants wished them to be decided.

The second half of the question was that of the immediacy of the danger . . . . Once again the
judge had to determine whether, on the facts as stated by the applicant, there was any evi-
dence on which it could be said that she believed there was an immediate need of protection
from immediate damage. In our view that must mean evidence that she believed that imme-
diate action had to be taken to do something which would otherwise be a crime in order to
prevent the immediate risk of something worse happening . . . The evidence given by this
woman . . . drives this Court to the conclusion . . . that there was no evidence on which it could
be said that there was that belief . . .’

‘We are solely concerned with the question whether Mr Lloyd had a lawful excuse for damaging
the property of South Coast Securities. . . . To my mind, it would be a truly absurd state of aff airs
if the appellant, having consented to the risk of clamping, was at liberty to withdraw his con-
sent with immediate eff ect once clamping had occurred and to proceed at once to recover his
car by force. I am satisfi ed that this is not the law. Even assuming in the appellant’s favour that
the refusal of South Coast Securities to let him remove his car save on payment of £25 was an
unlawful restraint, it would by no means follow that there was a lawful excuse for his subse-
quent action. He had a choice. He could have paid the £25 under protest, removed his car and
taken action against South Coast Securities in the county court. Instead he chose to re-enter
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the car park, once again quite plainly as a trespasser, and to retrieve his car by causing some 
£50-worth of damage to the property of South Coast Securities.

In my judgment, the suggestion that there was a lawful excuse for his action is wholly unten-
able. At the worst what he had suff ered was a civil wrong. The remedy for such wrongs is avail-
able in the civil courts. That is what they are there for. Self-help involving the use of force can 
only be contemplated where there is no reasonable alternative . . . .’

thinking point 14.12

Does D have a defence of lawful excuse in the following?

1.  D is visiting the home of a wealthy friend. A fi re breaks out in the lounge caused by a 

cigarette. D rips some heavy and very expensive curtains from their rails and throws 

them on the fi re so as to dampen it down and prevent it from spreading. The curtains 

are damaged.

2.  D is having a drink one night in a pub. A drunken stranger approaches and threatens to 

punch him on the nose. D hits him over the head with his stool, breaking it.

3.  D scrawls anti-war graffi ti on the pavement outside the Houses of Parliament in the 

belief that this is necessary for the protection of innocent lives and property in Iraq.

14.3.3  Mens Rea
Two elements are required:

Intention or recklessness as to damage/destruction of property;• 

Knowledge or belief that the property belongs to another.• 

D must damage/destroy property intentionally or recklessly, knowing or believing that it 

belongs to another. If D is unaware the property belongs to another, he is not guilty of 

criminal damage. MR must therefore be proved in relation to both damage/destruction and 

belonging to another.

R v Smith ●  [1974] 1 ALL ER 632 COURT OF APPEAL

D, the tenant of a fl at, installed some wiring into the conservatory connected to his stereo. 

With the landlord’s permission, he affi xed roofi ng material, asbestos wall panels and fl oor 

boards to the premises. Two years later he wished to leave the tenancy and damaged the 

panels so as to remove the wiring. He was charged with criminal damage under s1(1) CDA 

1971. His defence was that he honestly believed he had damaged his own property. As a mat-

ter of civil law, once the fi xtures had been made, they became the property of the landlord. 

It was held that MR was required not only as to an intention to destroy or damage property 

but also in relation to whether the property belonged to another:

James LJ:

‘Construing the language of s1(1) we have no doubt that the actus reus is ‘destroying or 
damaging any property belonging to another’. Applying the ordinary principles of mens rea,

the car park, once again quite plainly as a trespasser, and to retrieve his car by causing some
£50-worth of damage to the property of South Coast Securities.

In my judgment, the suggestion that there was a lawful excuse for his action is wholly unten-
able. At the worst what he had suff ered was a civil wrong. The remedy for such wrongs is avail-
able in the civil courts. That is what they are there for. Self-help involving the use of force can
only be contemplated where there is no reasonable alternative . . . .’

thinking point 14.12

Does D have a defence of lawful excuse in the following?

1.  D is visiting the home of a wealthy friend. A fi re breaks out in the lounge caused by a

cigarette. D rips some heavy and very expensive curtains from their rails and throws

them on the fi re so as to dampen it down and prevent it from spreading. The curtains 

are damaged.

2.  D is having a drink one night in a pub. A drunken stranger approaches and threatens to 

punch him on the nose. D hits him over the head with his stool, breaking it.

3.  D scrawls anti-war graffi ti on the pavement outside the Houses of Parliament in the

belief that this is necessary for the protection of innocent lives and property in Iraq.

‘Construing the language of s1(1) we have no doubt that the actus reus is ‘destroying or
damaging any property belonging to another’. Applying the ordinary principles of mens rea,
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the intention and recklessness and the absence of lawful excuse required to constitute the 
off ence have reference to property belonging to another. It follows that in our judgment no 
off ence is committed under this section if a person destroys or causes damage to property 
belonging to another if he does so in the honest though mistaken belief that the property is his 
own, and provided that the belief is honestly held it is irrelevant to consider whether or not it is 
a justifi able belief . . . Appeal allowed.’

Intention to destroy/damage property bears its ordinary meaning (direct: aim or purpose or 

oblique: foresight of a virtual certainty).

Recklessness is now subjective Cunningham recklessness following the abolition of Caldwell 

by R v G [2003] UKHL 50, [2004] AC 1034. For details of the facts and judgments refer to 

Chapter 3 (‘Subjective recklessness restored’, p 146). In R v G, Lord Bingham applied the Draft 

Criminal Code defi nition of recklessness (cl 18) to criminal damage:

‘(c)  A person acts recklessly within the meaning of section 1 of the Criminal Damage Act 1971 
with respect to –

(i) a circumstance when he is aware of a risk that it exists or will exist;

(ii) a result when he is aware of a risk that it will occur;

and it is, in the circumstances known to him, unreasonable to take the risk.’

Therefore, recklessness is satisfi ed by:

(i) Awareness that property might belong to another (a circumstance);

(ii) Awareness that damage/destruction might occur to that property.

thinking point 14.13

Does D have the MR for criminal damage? Use this exercise to revise basic categories of 

MR.

D throws his wife’s valued oriental vase across a room which smashes against the wall. His 

state of mind is as follows:

a. He wanted to smash the vase to annoy his wife.

b. He did not want to destroy it but knew that it would certainly be damaged.

c. He thought it would probably be damaged.

d. He thought there was a small risk of damage.

e. He did not care whether it was damaged or not.

f. The risk of damage never entered his mind because he was drunk/too angry.

g.  The risk of damage never entered his mind because he suffered from an episodic 

mental illness.

14.3.4  Racially or Religiously Aggravated Criminal Damage

This offence was created by s30 Crime and Disorder Act 1998. Higher penalties will apply 

on conviction in the same way as they do for racially or religiously motivated assaults (see 

Chapter 10, ‘Racially and Religiously Aggravated Assaults’, p 565).

the intention and recklessness and the absence of lawful excuse required to constitute the
off ence have reference to property belonging to another. It follows that in our judgment no
off ence is committed under this section if a person destroys or causes damage to property
belonging to another if he does so in the honest though mistaken belief that the property is his
own, and provided that the belief is honestly held it is irrelevant to consider whether or not it is
a justifi able belief . . . Appeal allowed.’

‘(c)  A person acts recklessly within the meaning of section 1 of the Criminal Damage Act 1971
with respect to –

(i) a circumstance when he is aware of a risk that it exists or will exist;

(ii) a result when he is aware of a risk that it will occur;

and it is, in the circumstances known to him, unreasonable to take the risk.’

Therefore, recklessness is satisfi ed by:

(i) Awareness that property might belong to another (a circumstance);

(ii) Awareness that damage/destruction might occur to that property.

thinking point 14.13

Does D have the MR for criminal damage? Use this exercise to revise basic categories of 

MR.

D throws his wife’s valued oriental vase across a room which smashes against the wall. His

state of mind is as follows:

a. He wanted to smash the vase to annoy his wife.

b. He did not want to destroy it but knew that it would certainly be damaged.

c. He thought it would probably be damaged.

d. He thought there was a small risk of damage.

e. He did not care whether it was damaged or not.

f. The risk of damage never entered his mind because he was drunk/too angry.

g.  The risk of damage never entered his mind because he suffered from an episodic 

mental illness.
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14.3.5  Criminal Damage with Intent or Recklessness 
as to Endangering Life

Section 1(2) CDA 1971 defi nes this aggravated form of criminal damage.

A person who without lawful excuse destroys or damages any property, whether belonging to 

himself or another–

•  intending to destroy or damage any property or being reckless as to whether any property 

would be destroyed or damaged; and

•  intending by the destruction or damage to endanger the life of another or being reckless as 

to whether the life of another would be thereby endangered;

shall be guilty of an off ence.

The off ence is punishable by a maximum of life imprisonment.

The aggravating element of this offence is the intent or recklessness to endanger the life 

of another and this makes ordinary criminal damage a far more serious offence, hence the 

potential life sentence. The AR elements are similar to ordinary criminal damage except for 

two differences:

Actus reus

Damage/destruction• 

Property• 

Belonging to D or another• 

Without lawful excuse • (s5(2) does not apply).

Mens rea

Intention or recklessness as to endangerment of life.• 

Actus reus

This is similar to ordinary criminal damage and therefore we need only examine the dif-

ferences. Firstly, D may commit this offence by damaging his own property as well as that 

belonging to another.

D hits V over the head with his bottle of beer which gets broken in the assault.

Secondly, lawful excuse is not defi ned in accordance with s5(2). The defences of honest belief 

in consent or the need for immediate protection of property are excluded from the aggra-

vated form of criminal damage. Lawful excuse is defi ned here under general principles and so 

the defences of self-defence, defence of another, duress or necessity could apply.

A person who without lawful excuse destroys or damages any property, whether belonging to 

himself or another–

•  intending to destroy or damage any property or being reckless as to whether any property 

would be destroyed or damaged; and

•  intending by the destruction or damage to endanger the life of another or being reckless as 

to whether the life of another would be thereby endangered;

shall be guilty of an off ence.

The off ence is punishable by a maximum of life imprisonment.

example



750

C
h

ap
te

r 
14

 P
ro

pe
rt

y 
O

ff
en

ce
s 

3

D hits V over the head with his bottle of beer which gets broken in the assault because:

a. V was about to stick a broken glass into D’s face (self-defence) or

b. D had been threatened by X with serious violence unless he did so (duress).

Mens rea

Intention or recklessness as to • damage to property + endangerment of life by that dam-

age (NB Cunningham subjective recklessness applies).

MR is as for ordinary criminal damage PLUS intention or recklessness as to endangerment of 

life by that damage. There are several points to make:

The damage which D intended or foresaw must be that by which he intends or is aware might 

endanger life. An example would be Parker [1993] Crim LR 856 where D started a fi re in his own 

house and was convicted of s1(2) criminal damage for risking (being reckless as to) the lives of 

his neighbours even though they were absent. Therefore, if D only intends minor harm by the 

damage but it unexpectedly gets out of control and threatens life, D should not be guilty.

D1 and D2 light an unauthorised small fi re in a wood for a picnic barbecue. An abnormally 

strong wind causes the fi re to spread and a child playing nearby is burned. In the absence 

of foresight of personal endangerments, neither D will be guilty.

It follows that provided endangerment was intended or foreseen, the means by which it 

arises will not matter. In Steer the House of Lords held that D did not endanger the life of 

another simply by fi ring rifl e shots at the windows of a house occupied by V. If D had taken 

aim specifi cally at V standing behind a window, then D’s intention to endanger V’s life would 

have been clear, but this was not the case.

R v Steer ●  [1987] 2 ALL ER 833 HOUSE OF LORDS

D fi red three shots from an automatic .22 rifl e at the bedroom window and front door of 

his former business partner against whom he bore a grudge. It was in the early hours of 

the morning and he fi rst rang the doorbell, waking up the man and his wife both of whom 

looked out of the bedroom window. None of the shots were aimed at either victim. D was 

convicted of damaging property with intent contrary to s1(2) and appealed.

Lord Bridge:

‘It is to be observed that the off ence created by sub-s(2), save that it may be committed by 
destroying or damaging one’s own property, is simply an aggravated form of the off ence cre-
ated by sub-s(1), in which the prosecution must prove, in addition to the ingredients of the 
off ence under sub-s(1), the further mental element specifi ed by sub-s(2)(b) . . . . Of course, it 
is obvious that any danger to life in this case was caused by the shot from the rifl e itself, not 
by any trifl ing damage done to the bedroom window or to any property in the bedroom . . . .the 
respondent, in fi ring at the bedroom window, had no intent to endanger life, but accepts that 
he was reckless whether life would be endangered.

example

example

‘It is to be observed that the off ence created by sub-s(2), save that it may be committed by
destroying or damaging one’s own property, is simply an aggravated form of the off ence cre-
ated by sub-s(1), in which the prosecution must prove, in addition to the ingredients of the
off ence under sub-s(1), the further mental element specifi ed by sub-s(2)(b) . . . . Of course, it
is obvious that any danger to life in this case was caused by the shot from the rifl e itself, not
by any trifl ing damage done to the bedroom window or to any property in the bedroom . . . .the
respondent, in fi ring at the bedroom window, had no intent to endanger life, but accepts that
he was reckless whether life would be endangered.
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Under both limbs of s1 of the 1971 Act it is the essence of the off ence which the section cre-
ates that the defendant has destroyed or damaged property . . . .To be guilty under sub-s(1) 
the defendant must have intended or been reckless as to the damage to property which 
he caused. To be guilty under sub-s(2) he must additionally have intended to endanger life 
or been reckless whether life would be endangered “by the damage” to property which he 
caused. This is the context in which the words must be construed and it seems to me impossi-
ble to read the words ‘by the damage’ as meaning “by the damage or by the act which caused 
the damage”.

Counsel for the Crown did not shrink from arguing that s1(2) of the 1971 Act had created, 
in effect a general offence of endangering life with intent or recklessly, however the dan-
ger was caused, but had incidentally included as a necessary, albeit insignificant, ingredi-
ent of the offence that some damage to property should also be caused. In certain fields 
of legislation it is sometimes difficult to appreciate the rationale of particular provisions, 
but in a criminal statute it would need the clearest language to persuade me that the legis-
lature had acted so irrationally, indeed perversely, as acceptance of this argument would 
imply.’

It is necessary for the risk to life to arise from the damage D has caused, not from D’s act. In 

other words, D had intentionally caused criminal damage to V’s window. He was reckless as 

to endangering life but he did not foresee that risk arising from the broken glass, only from 

the bullet he had fi red. Therefore, he was not guilty of s1(2).

Steer involved only one act: fi ring a rifl e at a window. That act gave rise to both the damage 

and, potentially, the risk to life. In Luke Wenton [2010] EWCA Crim 2361, there were two 

acts: throwing a brick through a window, which caused the damage, and throwing a petrol 

can and a burning piece of paper through the broken window, which gave rise to a risk to 

life. The Court of Appeal overturned D’s conviction of aggravated criminal damage being 

reckless as to whether life was endangered, because the risk to life did not arise from the 

damage to the window. The prosecution argument that there had been a single, continuing 

act was rejected.

Leveson LJ:

‘The Crown relied on a course of conduct. The window is broken which made it possible for the 
petrol canister and lit paper immediately thereafter to be introduced. The two acts, it is sub-
mitted, cannot be divorced from each other but were inextricably intertwined as part of the 
execution by the appellant of a single course of conduct to insert the petrol into the premises. 
Mr Grant argues that the principle in Steer was qualifi ed in two other cases, although the fun-
damental principle had been correctly left untouched.

In Dudley [1989] Crim.L.R 57 the court made it clear that the destruction or damage referred 
back to the destruction or damage intended or as to which there was recklessness, rather 
than destruction or damage actually caused. In Asquith and others [1995] 1 Cr.App.R (S) 492 
the court recognised as well established that an off ence under section 1(2) of the 1971 Act 
required proof that the intention or recklessness related to life endangered by the damage or 
destruction of the property. In both cases, however, focus was placed upon the consequence 
of the damage caused which in Asquith was the damage caused to the roof of a railway carriage

Under both limbs of s1 of the 1971 Act it is the essence of the off ence which the section cre-
ates that the defendant has destroyed or damaged property . . . .To be guilty under sub-s(1)
the defendant must have intended or been reckless as to the damage to property which
he caused. To be guilty under sub-s(2) he must additionally have intended to endanger life
or been reckless whether life would be endangered “by the damage” to property which he
caused. This is the context in which the words must be construed and it seems to me impossi-
ble to read the words ‘by the damage’ as meaning “by the damage or by the act which caused
the damage”.

Counsel for the Crown did not shrink from arguing that s1(2) of the 1971 Act had created,
in effect a general offence of endangering life with intent or recklessly, however the dan-
ger was caused, but had incidentally included as a necessary, albeit insignificant, ingredi-
ent of the offence that some damage to property should also be caused. In certain fields
of legislation it is sometimes difficult to appreciate the rationale of particular provisions,
but in a criminal statute it would need the clearest language to persuade me that the legis-
lature had acted so irrationally, indeed perversely, as acceptance of this argument would
imply.’

‘The Crown relied on a course of conduct. The window is broken which made it possible for the
petrol canister and lit paper immediately thereafter to be introduced. The two acts, it is sub-
mitted, cannot be divorced from each other but were inextricably intertwined as part of the
execution by the appellant of a single course of conduct to insert the petrol into the premises.
Mr Grant argues that the principle in Steer was qualifi ed in two other cases, although the fun-
damental principle had been correctly left untouched.

In Dudley [1989] Crim.L.R 57 the court made it clear that the destruction or damage referred
back to the destruction or damage intended or as to which there was recklessness, rather
than destruction or damage actually caused. In Asquith and others [1995] 1 Cr.App.R (S) 492
the court recognised as well established that an off ence under section 1(2) of the 1971 Act
required proof that the intention or recklessness related to life endangered by the damage or
destruction of the property. In both cases, however, focus was placed upon the consequence
of the damage caused which in Asquith was the damage caused to the roof of a railway carriage
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onto which stones had been projected which not surprisingly the court concluded could 
endanger the lives of passengers.

In Warwick (heard at the same time as Asquith) it was similarly held that from an intention to 
break a window a jury could infer an intention to shower the driver of a police car, which was 
bombarded with stones, with broken glass causing him to lose control of his vehicle and that 
a series of such incidents of damage could properly be charged as a single course of conduct. 
This case is far removed from that. The incident of damage was unrelated to the incident which 
gave rise to the risk of endangerment to life.’

The Court of Appeal held that the correct offence with which D should have been charged 

was arson contrary to s1(3) CDA 1971.

Provided D intended or was reckless (ie foresaw or was aware) as to the risk of endanger-

ment, no-one’s life need actually be put at risk. In Sangha [1988] 2 All ER 385 for example, 

D started a fi re in his own fl at. It could not spread because of the special construction of the 

block. No-one’s life was actually threatened but as D was unaware of that fact, it was held 

that he had recklessly put the lives of others at risk. What is important is D’s state of mind at 

the time of the damage/destruction.

thinking point 14.14

Have the following committed criminal damage being intentional or reckless as to 

endangerment of life?

1.  A gang of people throw a hail of bricks through the window of a man and his family 

intending to frighten the occupiers. The family are unhurt.

2.  Two teenagers drop a concrete block over a railway bridge on to a train for a joke. It 

smashes a window but no-one is hurt.

3.  D throws bricks from his car at passing police cars. One smashes the windscreen and 

covers the driver with broken glass.

14.3.6  Arson

Section 1(3):

An off ence committed under this section by destroying or damaging property by fi re shall be 
charged as arson.

Maximum life imprisonment.

[The maximum life sentence applies even if D is not intentional or reckless as to endangerment 
of life. Otherwise, the AR/MR elements are identical to s1(1) or s1(2) criminal damage, except 
that D must intend or be reckless as to damage by fi re.]

onto which stones had been projected which not surprisingly the court concluded could 
endanger the lives of passengers.

In Warwick (heard at the same time as Asquith) it was similarly held that from an intention to 
break a window a jury could infer an intention to shower the driver of a police car, which was 
bombarded with stones, with broken glass causing him to lose control of his vehicle and that 
a series of such incidents of damage could properly be charged as a single course of conduct. 
This case is far removed from that. The incident of damage was unrelated to the incident which 
gave rise to the risk of endangerment to life.’

thinking point 14.14

Have the following committed criminal damage being intentional or reckless as to

endangerment of life?

1.  A gang of people throw a hail of bricks through the window of a man and his family 

intending to frighten the occupiers. The family are unhurt.

2.  Two teenagers drop a concrete block over a railway bridge on to a train for a joke. It 

smashes a window but no-one is hurt.

3.  D throws bricks from his car at passing police cars. One smashes the windscreen and 

covers the driver with broken glass.

An off ence committed under this section by destroying or damaging property by fi re shall be 
charged as arson.

Maximum life imprisonment.

[The maximum life sentence applies even if D is not intentional or reckless as to endangerment 
of life. Otherwise, the AR/MR elements are identical to s1(1) or s1(2) criminal damage, except 
that D must intend or be reckless as to damage by fi re.]
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Problem
 Solving

  Summary
In this chapter we have looked at the following offences:

BURGL ARY

Section 9(1) Theft Act 1968—intentional/reckless entry of a building/part as a trespasser:

a.  with intent to commit an ulterior offence of stealing, grievous bodily harm or criminal 

damage OR

b.  having entered as a trespasser, D goes on to steal or commit grievous bodily harm or 

attempts to do so.

s9(1)(a) requires an ulterior intent at the time of entry.• 

s9(1)(b) requires proof of MR for and commission of the ulterior offences/attempt fol-• 

lowing entry.

AGGR AVATED BURGL ARY

Burglary accompanied by a fi rearm, weapon of offence or explosive.

BL ACKMAIL

Section 21 Theft Act 1968—an unwarranted demand with menaces with a view to gain or 

causing loss to another. There must be a lack of genuine belief that the demand is either 

reasonable or that the threat is a proper way of enforcing it.

CRIMINAL DAMAGE

Section 1(1) CDA 1971—intentional or reckless destruction/damage of property belonging 

to another without lawful excuse. Mistaken belief in consent and the need for protection of 

property can provide lawful excuse.

CRIMINAL DAMAGE ENDANGERING LIFE

Section 1(2) CDA 1971—intentional or reckless damage to property + endangerment of life 

(NB Cunningham subjective recklessness applies to these offences).

ARSON

Section 1(3) CDA 1971—Damage by fi re.

  Problem Solving

D is asked by his neighbours (H and W) to look after their house whilst they are on an 

extended holiday. He agrees and they give him the keys. Each week D goes into the house 

to collect the mail. On one occasion he takes a bottle of brandy from the kitchen and 

several DVDs from the lounge. He drinks half the bottle of brandy and replaces it the 
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following week along with the DVDs which he has copied for his own use. Whilst upstairs 

in the bedroom one day he discoverssome letters written to H by a girlfriend from which it 

is apparent that H is having an illicit affair. D emails H at his hotel and demands £1000 or 

else he will inform W. H refuses to pay.

D decides that he will therefore throw a concrete block into H and W’s pond which is full of 

ornamental fi sh. The block damages the pond. It springs a leak and the fi sh die.

Discuss D’s liability for burglary, blackmail and criminal damage.

Remember:

I: Identify•  relevant issues

D: Defi ne•  offences/defences

E: Explain/evaluate•  the law

A: Apply•  law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

  Further Reading
Crime in England & Wales 2008/9, Walker, Flatley, Kershaw & Moon. www.homeoffi ce.gov.

uk/rds/pdfs09/hosb1109vol1.pdf

D.W. Elliott, ‘Endangering Life by Destroying or Damaging Property’ [1997] Crim LR 382

M. Maguire, ‘The Impact of Burglary upon Victims’ (1980) 20 Brit J Criminol 261

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
www.homeoffice.gov.uk/rds/pdfs09/hosb1109vol1.pdf
www.homeoffice.gov.uk/rds/pdfs09/hosb1109vol1.pdf


Key Points
This chapter will help you to understand that:

inchoate offences impose liability for the early stages of suggesting, • 
planning or embarking on the substantive offence;

they are crimes of specifi c intent;• 

Inchoate 
Off ences: Attempt, 
Conspiracy and 
Assisting and 
Encouraging under 
The Serious Crime 
Act 2007

15
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Key Points continued
the intended substantive offence does not need to be completed.• 

It will also help you to identify the differences between them:

Attempt:•  Steps which are more than merely preparatory to 
commission of the substantive offence;

Conspiracy:•  An agreement to commit a crime;

Assisting•  and encouraging an offence under the Serious Crime Act 
2007.

By the end of this chapter you will be able to compare liability for each 
offence where it is impossible to commit the intended crime.
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Introduction

Chapter 15

Inchoate Off ences: Attempt, Conspiracy and Assisting 
and Encouraging under The Serious Crime Act 2007

Introduction• 

15.1 Attempt• 

15.2 Conspiracy• 

15.3 The Serious Crime Act 2007: Encouragement and Assistance• 

  Introduction
This chapter examines the conditions of liability for offences which can be committed before 

any intended substantive crime actually occurs. ‘Inchoate’ means ‘incomplete’. As we saw in 

Chapter 2 (‘Actus Reus: Acts, Omissions and Causation’, p 38) you cannot be punished by the 

criminal law for your guilty thoughts alone. There is no criminal liability for thoughts or plan-

ning until these are translated into the fi rst stages of action. Inchoate offences are designed 

to catch offenders before fi nal offences are committed.

The law on attempt prohibits acts which are more than merely preparatory to the completion 

of a crime. Therefore, D must have reached the stage where he is about to embark on the AR 

of the substantive offence intending to complete the crime.

Conspiracy, on the other hand, prohibits nothing more than an agreement between two or 

more people to commit an offence. No physical steps towards completion of the crime need 

be undertaken. This of course looks very much like punishment for thoughts alone but the 

essence of the offence is a communicated agreement.

Three new offences under the Serious Crime Act 2007 replace the former common law crime 

of incitement. They will apply to one who ‘facilitates’ another’s offence.

Rationale

The rationale for the law on attempt is that D’s actions are thought to be suffi ciently close 

to the completed offence as to warrant liability. So far as conspiracy and encouraging and 

assisting are concerned, the rationale for punishing such early stages of planning is that of the 

increased danger to society from two or more people intent on criminality. This bears similar-

ity to the principles underlying ‘joint enterprise’ and secondary participation.

Inchoate off ences: crimes of specifi c intent

An inchoate offence therefore consists of the initial steps towards the commission of an 

offence. All are crimes of specifi c intent. Recklessness is not enough.
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 15.1 Attempt
15.1.1 Defi nition• 

15.1.2 Actus Reus• 

15.1.3 Mens Rea• 

15.1.4 Impossibility• 

15.1.5 Reform• 

Gullefer [1990] 3 All ER 882—proximity or ‘more than merely preparatory’: D must have 

embarked on the crime itself;

Jones [1990] 3 All ER 886—proximity does not mean ‘the last act’ test;

Geddes [1996] Crim LR 894—lying in wait is not an attempt;

White [1910] 2 KB 124—unsuccessful poisoning is an attempt;

Shivpuri [1987] AC 1—you can attempt the legally impossible.

15.1.1 Defi nition

All statutory references in this section are to the Criminal Attempts Act 1981 unless otherwise 

stated.

The offence of attempt is defi ned in s1(1) Criminal Attempts Act 1981:

If, with intent to commit an offence to which this section applies, a person does an act 

which is more than merely preparatory to the commission of the offence, he is guilty of 

attempting to commit the offence.

Actus reus

An act (not an omission);• 

More than merely preparatory.• 

Mens rea

Intention to commit the completed offence.• 

Certain offences (set out in s1(4)) cannot be attempted:

This section applies to any offence which, if it were completed, would be triable in England 

and Wales as an indictable offence, other than–

•  conspiracy (at common law or under s1 of the Criminal Law Act 1977 or any other 

enactment);

•  aiding, abetting, counselling, procuring or suborning the commission of an 

offence;

Gullefer [1990] 3 All ER 882—proximity or ‘more than merely preparatory’: D must have 

embarked on the crime itself;

Jones [1990] 3 All ER 886—proximity does not mean ‘the last act’ test;

Geddes [1996] Crim LR 894—lying in wait is not an attempt;

White [1910] 2 KB 124—unsuccessful poisoning is an attempt;

Shivpuri [1987] AC 1—you can attempt the legally impossible.

key 
cases

If, with intent to commit an offence to which this section applies, a person does an act 

which is more than merely preparatory to the commission of the offence, he is guilty of 

attempting to commit the offence.
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•  offences under s4(1) (assisting offenders) or 5(1) (accepting or agreeing to accept 

consideration for not disclosing information about an arrestable offence) of the 

Criminal Law Act 1967.

You can only attempt a certain classifi cation of offence. What is it?

15.1.2  Actus Reus

D will have to commit an act which is more than merely preparatory to the commission of the 

offence and this will be a question of fact for the jury in each case.

Whether an act is more than merely preparatory is not necessarily an easy matter to (1) 

determine. First, the intended offence needs to be identifi ed. Then the AR must be ascer-

tained. Whether D’s acts are more than merely preparatory involves taking a view of the 

past (ie what counts as merely preparatory?) and looking forward to the future (ie what 

more needs to be done in order to complete the offence?) Look at the following two 

scenarios:

1.  D plans to rob a post offi ce. He approaches wearing a crash helmet and gloves and car-

rying an imitation gun and a threatening note. He is stopped by police one metre from 

the post offi ce doorway.

2.  D plans to murder V by burning down his house in the middle of the night whilst V is 

asleep. He buys some paraffi n and matches early that evening and sets off. He keeps 

watch until he sees all the upstairs lights of V’s house go out. As he is about to pour 

paraffi n through V’s letter box he is arrested.

In these factual scenarios the jury will be invited to consider which acts are merely prepara-

tory and those which might count as more than merely preparatory and thus an attempt. 

You might think that in (1) D’s acts are more than preparatory because he is on the point 

of committing robbery but you would be wrong. These were the facts of Campbell [1991] 

Crim LR 268 where the Court of Appeal surprisingly held that a number of acts remained 

undone. If D had not even got to the place where he could carry out the offence, it is 

unlikely he could be said to have committed attempted robbery. One might wonder why 

it would be necessary to wait a couple more minutes and put lives at risk before he could 

be arrested for an attempt. Surely, the victim would have been robbed in a matter of 

minutes.

In (2), D is at the scene of the intended murder and is immediately about to embark on it. 

He would appear to have gone further than the preparatory stage (ie buying the paraffi n 

and matches and travelling to V’s house) and must, therefore, have committed attempted 

murder.

The 1981 Act is unhelpful in casting any light on the question of the distinction between 

preparation and attempt. It is for the jury to decide in each case. The following cases decide 

that D will not attempt a crime unless he can be said to have embarked on it and be ‘on the 

job’. It is not necessary for D to be beyond the point of no return.

1.  D plans to rob a post offi ce. He approaches wearing a crash helmet and gloves and car-

rying an imitation gun and a threatening note. He is stopped by police one metre from 

the post offi ce doorway.

2.  D plans to murder V by burning down his house in the middle of the night whilst V is 

asleep. He buys some paraffi n and matches early that evening and sets off. He keeps 

watch until he sees all the upstairs lights of V’s house go out. As he is about to pour 

paraffi n through V’s letter box he is arrested.
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Which off ence is D attempting to commit?

There are thousands of offences in the criminal justice system. It is sometimes diffi cult to 

identify exactly which offence D is attempting to commit.

R v Nash ●  [1999] CRIM LR 308 COURT OF APPEAL

D left two notes for paper boys in the street inviting them to meet him in order to perform 

indecent acts. A third note offered the recipient work with a company and requested a 

specimen of urine. He appealed against convictions of attempting to procure acts of gross 

indecency. His appeal failed in relation to the fi rst two explicit notes but succeeded in rela-

tion to the third note. Note three did not contain an overtly sexual invitation as compared to 

the fi rst two. It was not an unequivocal invitation and not suffi ciently proximate to the act of 

procurement to amount to an attempt.

D was more remote from the commission of procuring an act of gross indecency than the 

defendants in Geddes and R (‘Lying in wait is not an attempt’, p 762) or Campbell (‘Actus 

Reus’, p 759).

What does ‘more than merely preparatory’ mean?

‘More than merely preparatory’ is not explained in the 1981 Act. Under the common law, the 

test was one of proximity, where the act had to be immediately connected to the AR of the 

intended crime. Proximity, a rather vague term, was sometimes explained as requiring D to 

have ‘crossed the Rubicon’. It meant that the attempt had to be immediately connected to the 

commission of the offence and not be too remote (Eagleton (1855) 6 Cox CC 559). Under the 

new test of ‘more than merely preparatory’ it is not necessary to have crossed the Rubicon. 

The test was explained in a series of cases occurring shortly after the introduction of the 1981 

Act. The next case is relatively clear-cut:

R v Boyle & Boyle ●  [1987] 84 CR APP R 270 COURT OF APPEAL

Two defendants damaged a front door to a house by breaking the lock and one hinge. They 

were about to enter as trespassers in order to steal. They were charged with attempted bur-

glary. The AR relied on was the broken door. It was held that this amounted to an attempt. 

All that remained to be done was to enter with the requisite intent. That would complete the 

offence of burglary.

In other words, the damage was so close to commission of the AR of burglary that there was 

relatively little else the defendants had to do to commit the intended offence.

D must have actually embarked on the substantive crime

R v Gullefer ●  [1990] 3 ALL ER 882 COURT OF APPEAL

D jumped on to a greyhound race track and waved his arms to distract the dogs during a race. 

He hoped to disrupt the race so as to be able to recover £18 he had placed on a poor bet. The 

case was an appeal against his conviction of attempted theft from the bookmaker.

Lord Lane CJ:

‘Thus the judge’s task is to decide whether there is evidence on which a jury could reasonably 
come to the conclusion that the defendant had gone beyond the realm of mere preparation and
‘Thus the judge’s task is to decide whether there is evidence on which a jury could reasonably
come to the conclusion that the defendant had gone beyond the realm of mere preparation and
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had embarked on the actual commission of the off ence. If not, he must withdraw the case from 
the jury. If there is such evidence, it is then for the jury to decide whether the defendant did in 
fact go beyond mere preparation . . . .

The fi rst task of the court is to apply the words of the 1981 Act to the facts of the case. Was 
the appellant still in the stage of preparation to commit the substantive off ence, or was there 
a basis of fact which would entitle the jury to say that he had embarked on the theft itself? 
Might it properly be said that when he jumped on to the track he was trying to steal £18 from 
the bookmaker?

Our view is that it could not properly be said that at that stage he was in the process of commit-
ting theft. What he was doing was jumping onto the track in an eff ort to distract the dogs, which 
in its turn, he hoped, would have the eff ect of forcing the stewards to declare ‘no race’, which 
would in its turn give him the opportunity to go back to the bookmaker and demand the £18 he 
had staked. In our view there was insuffi  cient evidence for it to be said that he had, when he 
jumped onto the track, gone beyond mere preparation . . . .

It seems to us that the words of the 1981 Act seek to steer a midway course. They do not provide, 
as they might have done, that the R v Eagleton test is to be followed, or that, as Lord Diplock 
suggested, the defendant must have reached a point from which it was impossible for him to 
retreat before the actus reus of an attempt is proved. On the other hand the words give perhaps 
as clear a guidance as is possible in the circumstances on the point at which Stephen’s ‘series 
of acts’ begins. It begins when the merely preparatory acts come to an end and the defendant 
embarks on the crime proper. When that is will depend of course on the facts in any particular 
case.’ Appeal allowed.

Gullefer was, in fact, still some way from embarking on the recovery of his money (theft) 

although the judgment does not examine how much more he had still to do. The court 

applied the ‘series of acts’ test which required considering how much more D still had to do 

to embark on the intended crime. This can produce somewhat arbitrary (or ‘case sensitive’) 

results. For example, the Divisional Court in Mason v DPP [2009] EWHC 2198 held that an 

attempted offence of driving whilst over the legal limit of alcohol under s5(1) Road Traffi c 

Act 1988 is not committed until something is done to put the car in motion, such as turning 

the ignition key. Opening the car door is not enough. Yet in Moore v DPP [2010] EWHC 1822 

(Admin) the court disagreed that the achievement of motion was critical to the distinction 

between attempt and driving. Here, after giving a positive breath test, D walked to his car 

and drove a short distance on a private road but was stopped by a police offi cer. This was 

held to be an attempt to drive on the public highway notwithstanding the fact that he was 

prevented from doing so. The question of the number of outstanding acts was considered 

in the next case:

Pointing a loaded gun at V, even with the safety catch on, 
is an attempt

R v Jones ●  [KENNETH] [1990] 3 ALL ER 886 COURT OF APPEAL

D was a jilted lover who took revenge on the new partner of his former girlfriend. He jumped 

into the partner’s car wearing a disguise (a crash helmet and visor) and pointed a sawn-off 

shot gun at him. The safety catch was on and it was unclear as to whether D’s fi nger was ever 

on the trigger. A struggle ensued and the partner got hold of the gun. D tried to strangle him 

had embarked on the actual commission of the off ence. If not, he must withdraw the case from
the jury. If there is such evidence, it is then for the jury to decide whether the defendant did in
fact go beyond mere preparation . . . .

The fi rst task of the court is to apply the words of the 1981 Act to the facts of the case. Was
the appellant still in the stage of preparation to commit the substantive off ence, or was there
a basis of fact which would entitle the jury to say that he had embarked on the theft itself?
Might it properly be said that when he jumped on to the track he was trying to steal £18 from
the bookmaker?

Our view is that it could not properly be said that at that stage he was in the process of commit-
ting theft. What he was doing was jumping onto the track in an eff ort to distract the dogs, which
in its turn, he hoped, would have the eff ect of forcing the stewards to declare ‘no race’, which
would in its turn give him the opportunity to go back to the bookmaker and demand the £18 he
had staked. In our view there was insuffi  cient evidence for it to be said that he had, when he
jumped onto the track, gone beyond mere preparation . . . .

It seems to us that the words of the 1981 Act seek to steer a midway course. They do not provide,
as they might have done, that the R v Eagleton test is to be followed, or that, as Lord Diplock
suggested, the defendant must have reached a point from which it was impossible for him to
retreat before the actus reus of an attempt is proved. On the other hand the words give perhaps
as clear a guidance as is possible in the circumstances on the point at which Stephen’s ‘series
of acts’ begins. It begins when the merely preparatory acts come to an end and the defendant
embarks on the crime proper. When that is will depend of course on the facts in any particular
case.’ Appeal allowed.
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but he got free. D was convicted of attempted murder and appealed. On his behalf it was 

argued that there were three things D had still to do in order to commit murder and that he 

had not, therefore, performed acts which were more than merely preparatory: to remove the 

safety catch, to place his fi nger on the trigger and to pull it.

Taylor LJ:

‘We do not accept counsel’s contention that s1(1) of the 1981 Act in eff ect embodies the ‘last 
act’ test derived from R v Eagleton. Had Parliament intended to adopt that test, a quite diff er-
ent form of words could and would have been used.

It is of interest to note that the 1981 Act followed a report from the Law Commission on Attempt, 
and Impossibility in Relation to Attempt, Conspiracy and Incitement (Law Com No 102). At para 
2.47 the report states:

“The defi nition of suffi  cient proximity must be wide enough to cover two varieties of cases; 
fi rst, those in which a person has taken all the steps towards the commission of a crime 
which he believes to be necessary as far as he is concerned for that crime to result, such 
as fi ring a gun at another and missing. Normally such cases cause no diffi  culty. Secondly, 
however, the defi nition must cover those instances where a person has to take some fur-
ther step to complete the crime, assuming that there is evidence of the necessary mental 
element on his part to commit it; for example, when the defendant has raised the gun to 
take aim at another but has not yet squeezed the trigger. We have reached the conclusion 
that, in regard to these cases, it is undesirable to recommend anything more complex than 
a rationalization of the present law.”

 . . . the words “an act which is more than merely preparatory to the commission of the off ence” 
would be inapt if they were intended to mean “the last act which lay in his power towards the 
commission of the off ence.” . . . 

Clearly his [D’s] actions in obtaining the gun, in shortening it, in loading it, in putting on his dis-
guise and in going to the school could only be regarded as preparatory acts. But, in our judg-
ment, once he had got into the car, taken out the loaded gun and pointed it at the victim with 
the intention of killing him there was suffi  cient evidence for the consideration of the jury on 
the charge of attempted murder. It was a matter for them to decide whether they were sure that 
those acts were more than merely preparatory. In our judgment, therefore, the judge was right 
to allow the case to go to the jury, and the appeal against conviction must be dismissed.’

In the next case D was held not to have committed an act which was more than merely 

preparatory to the commission of an offence even though he had been lying in wait to 

abduct a child in a school and his intention to commit the fi nal crime was clear from the 

evidence.

Lying in wait is not an attempt

R v Geddes ●  [1996] CRIM LR 894 COURT OF APPEAL

D was found in the boys’ toilet of a school. A policewoman saw him and shouted but he left. 

His rucksack was later found in some bushes containing a large kitchen knife, some lengths 

of rope and a roll of masking tape. These items suggested that he was preparing to kidnap 

a boy. He was convicted of attempted false imprisonment contrary to s1(1) 1981 Act and 

appealed on the grounds that his act was only preparatory and did not constitute an attempt. 

‘We do not accept counsel’s contention that s1(1) of the 1981 Act in eff ect embodies the ‘last
act’ test derived from R v Eagleton. Had Parliament intended to adopt that test, a quite diff er-
ent form of words could and would have been used.

It is of interest to note that the 1981 Act followed a report from the Law Commission on Attempt,
and Impossibility in Relation to Attempt, Conspiracy and Incitement (Law Com No 102). At para
2.47 the report states:

“The defi nition of suffi  cient proximity must be wide enough to cover two varieties of cases;
fi rst, those in which a person has taken all the steps towards the commission of a crime
which he believes to be necessary as far as he is concerned for that crime to result, such
as fi ring a gun at another and missing. Normally such cases cause no diffi  culty. Secondly,
however, the defi nition must cover those instances where a person has to take some fur-
ther step to complete the crime, assuming that there is evidence of the necessary mental
element on his part to commit it; for example, when the defendant has raised the gun to
take aim at another but has not yet squeezed the trigger. We have reached the conclusion
that, in regard to these cases, it is undesirable to recommend anything more complex than
a rationalization of the present law.”

. . . the words “an act which is more than merely preparatory to the commission of the off ence”
would be inapt if they were intended to mean “the last act which lay in his power towards the
commission of the off ence.” . . .

Clearly his [D’s] actions in obtaining the gun, in shortening it, in loading it, in putting on his dis-
guise and in going to the school could only be regarded as preparatory acts. But, in our judg-
ment, once he had got into the car, taken out the loaded gun and pointed it at the victim with
the intention of killing him there was suffi  cient evidence for the consideration of the jury on
the charge of attempted murder. It was a matter for them to decide whether they were sure that
those acts were more than merely preparatory. In our judgment, therefore, the judge was right
to allow the case to go to the jury, and the appeal against conviction must be dismissed.’
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The Court of Appeal held that the demarcation between acts which were merely preparatory 

and acts which might amount to an attempt were not clear or easy to recognize. Had D done 

an act which showed that he had actually tried to commit the offence in question or had he 

merely equipped himself to commit it? The court held that since he had had no contact or 

communication with any boy, nor had he actually confronted a boy at the school, his actions 

were merely preparatory even though there was clear evidence of his intent.

NOTE

It might be asked how the principle of this case provides adequate protection to the public 

from harm.

If D plans to commit a property offence, and equips himself accordingly, he can be convicted 

of going equipped contrary to s25 Theft Act 1968 which states that:

(1)  A person shall be guilty of an offence if, when not at his place of abode, he has with him 

any article for use in the course of or in connection with any burglary, theft or cheat . . . 

(3)  Where a person is charged with an offence under this section, proof that he had with 

him any article made or adapted for use in committing a burglary, theft or cheat shall be 

evidence that he had it with him for such use.

J.C. Smith in the Criminal Law Review commentary to this case at [1996] Crim LR 894 sug-

gests that a parallel offence is required for going equipped to commit an offence against the 

person. Geddes might well have been convicted of such a crime given his obvious intention. 

As J.C. Smith remarked, at 896: ‘Stealing a child is incomparably more serious than stealing 

a watch.’ Compare R v Robson [2009] I WLR 713 in which D’s text message to a prostitute 

asking for details of 12-year-olds for sex constituted an attempt to arrange a sexual offence 

with a child under s14 Sexual Offences Act 2003.

A poisoning which does not kill is attempted murder not mere 
preparation

The fi nal case we will look at is one we encountered in Chapter 2 (‘The “but for” test’, 

p 78).

R v White ●  [1910] 2 KB 124 COURT OF APPEAL

D’s mother was found dead sitting on a sofa next to a wine glass three-quarters fi lled with 

a drink called nectar and two grains of cyanide of potassium which D had put there. She 

had died from heart failure and had not apparently taken any of the drink or poison which 

was, in any case, insuffi cient to have killed her. D was convicted of attempted murder and 

appealed.

Bray J:

[Here, Bray J discussed D’s argument at trial that even if he had put the poison in the glass 

with intent to kill, which he denied, he did not attempt to murder:]

‘. . . the jury must have acted upon a suggestion of the learned judge in his summing up that this 
was one, the fi rst or some later, of a series of doses which he intended to administer and so 
cause her death by slow poisoning, and if they did act on that suggestion there was no attempt

‘. . . the jury must have acted upon a suggestion of the learned judge in his summing up that this
was one, the fi rst or some later, of a series of doses which he intended to administer and so
cause her death by slow poisoning, and if they did act on that suggestion there was no attempt
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at murder, because the act of which he was guilty – viz, the putting of poison in the wine glass – 
was a completed act and could not be and was not intended by the appellant to have the eff ect 
of killing her at once. It could not kill unless it were followed by other acts which he might never 
have done. There seems no doubt that the learned judge in eff ect did tell the jury that, if this 
was a case of slow poisoning, the appellant would be guilty of the attempt to murder. We are of 
opinion that this direction was right, and that the completion or attempted completion of one 
of a series of acts intended by a man to result in killing is an attempt to murder even although 
this completed act would not, unless followed by the other acts, result in killing. It might be the 
beginning of the attempt, but would none the less be an attempt. While saying this, we must 
say also that we do not think it likely the jury acted on this suggestion, because there was 
nothing to show that the administration of small doses of cyanide of potassium would have a 
cumulative eff ect; we think it much more likely, having regard to the statement made by the 
prisoner . . . that the appellant supposed he had put suffi  cient poison in the glass to kill her. 
This, of course, would be an attempt to murder . . . . Appeal dismissed.’

There was no medical evidence that the poison was the cause of death. Thus, D had not 

caused the death of his mother. But could one administration of a small dose insuffi cient in 

itself to kill amount to an attempt? The court held that it could, either because it was the 

beginning of an attempt or because, in fact, D mistakenly administered too little poison 

and intended that the dose should kill. Another way of seeing this case is as attempting the 

impossible (below).

thinking point 15.1

Has D attempted murder in the following scenarios?

1. D hands D2 poison and tells him to put it in V’s tea the following day. D2 does so but V 

does not die.

2. D hands a child some poison and tells her to put it in V’s tea the following day. The child 

does so but V does not die.

On whether these cases draw the line between an attempt and substantive crime too late for 

effective intervention or, conversely, too early so that people risk conviction on the basis of 

their guilty thoughts alone, read this extract from K.J.M. Smith, ‘Proximity in Attempt: Lord 

Lane’s Midway Course’ [1991] Crim LR 576:

‘The transition from a common law test to one based on statute has not lacked diffi  culty. This 
is largely attributable to the unrevealing quality of “more than merely preparatory” combined 
with uncertainty over the state and subsequent status of pre-Act authorities. The predictable 
outcome has been a fair crop of confl icting and, sometimes, confusing judicial dicta . . . .

Turning to the wording of the statutory test itself, in Gullefer Lord Lane tried to put a little meat 
on the bare bones of the Act’s provisions by briefl y identifying and comparing the “two lines of 
authority” existing before the Act. The fi rst of these, the “last act” approach, was exemplifi ed by 
Eagleton, as later endorsed by Lord Diplock in D.P.P. v. Stonehouse. The “other line of authority” 
rested on the notion of an act “forming part of a series of acts which would constitute . . . actual 
commission of [the crime] if it were not interrupted.” Neither test represents the current law. 
Rather, according to Lord Lane, the “words of the Act seek to steer a midway course” between 
the two: an attempt “begins when the merely preparatory acts come to an end and the defend-
ant embarks upon the crime proper [or] the actual commission of the off ence.”

at murder, because the act of which he was guilty – viz, the putting of poison in the wine glass –
was a completed act and could not be and was not intended by the appellant to have the eff ect
of killing her at once. It could not kill unless it were followed by other acts which he might never
have done. There seems no doubt that the learned judge in eff ect did tell the jury that, if this
was a case of slow poisoning, the appellant would be guilty of the attempt to murder. We are of 
opinion that this direction was right, and that the completion or attempted completion of one
of a series of acts intended by a man to result in killing is an attempt to murder even although
this completed act would not, unless followed by the other acts, result in killing. It might be the
beginning of the attempt, but would none the less be an attempt. While saying this, we must
say also that we do not think it likely the jury acted on this suggestion, because there was
nothing to show that the administration of small doses of cyanide of potassium would have a
cumulative eff ect; we think it much more likely, having regard to the statement made by the
prisoner . . . that the appellant supposed he had put suffi  cient poison in the glass to kill her.
This, of course, would be an attempt to murder . . . . Appeal dismissed.’

thinking point 15.1

Has D attempted murder in the following scenarios?

1. D hands D2 poison and tells him to put it in V’s tea the following day. D2 does so but V 

does not die.

2. D hands a child some poison and tells her to put it in V’s tea the following day. The child 

does so but V does not die.

‘The transition from a common law test to one based on statute has not lacked diffi  culty. This
is largely attributable to the unrevealing quality of “more than merely preparatory” combined
with uncertainty over the state and subsequent status of pre-Act authorities. The predictable
outcome has been a fair crop of confl icting and, sometimes, confusing judicial dicta . . . .

Turning to the wording of the statutory test itself, in Gullefer Lord Lane tried to put a little meatr
on the bare bones of the Act’s provisions by briefl y identifying and comparing the “two lines of 
authority” existing before the Act. The fi rst of these, the “last act” approach, was exemplifi ed by
Eagleton, as later endorsed by Lord Diplock in D.P.P. v. Stonehouse. The “other line of authority”
rested on the notion of an act “forming part of a series of acts which would constitute . . . actual
commission of [the crime] if it were not interrupted.” Neither test represents the current law.
Rather, according to Lord Lane, the “words of the Act seek to steer a midway course” between
the two: an attempt “begins when the merely preparatory acts come to an end and the defend-
ant embarks upon the crime proper [or] the actual commission of the off ence.”
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What can be extracted from these observations? Lord Lane’s denial of the relevance of the 
“last act” or Rubicon principle is clear enough. But when is a defendant to be regarded as 
having embarked upon the “crime proper” or the “actual commission” of the offence? Does 
this mean that the defendant must, then and there, have been actually engaged in trying to 
bring about some actus reus element of the substantive offence? Though not identical, in 
most situations this approach would be as restrictive as demanding the defendant’s “last 
act.” Certainly, on the showing of the facts in Gullefer, the scope for finding that acts earlier 
than the “last act” were “more than merely preparatory” appears to be exceedingly limited. 
If the appellant in Gullefer had succeeded in stopping the greyhound race his £18 stake 
would have been returnable under the governing wagering provisions – the “bookmakers 
would have been obliged to repay.” The only further action required by the appellant was 
the collection of his refunded stake. Stopping the race would have qualified the appellant 
for a refund. His next move, requesting repayment of the £18, would have been his “last 
act.” . . . 

Lord Lane’s guiding comments were subsequently aired and applied by the Court of Appeal 
in Jones. Here the appellant had climbed into the victim’s car and pointed a loaded sawn off  
shotgun at the victim. The appellant’s conviction for attempted murder was challenged on the 
grounds that his conduct was insuffi  ciently proximate in that at least three more actions were 
required to be carried out by him before the full off ence could have occurred: removing the 
gun’s safety catch, putting the appellant’s fi nger on the trigger and pulling it. Expressly adopt-
ing Lord Lane’s “midway course” and “looking at the plain natural meaning” of section 1(1), the 
court concluded that:

“Clearly [the appellant’s] actions in obtaining the gun, in shortening it, in loading it, in 
putting on his disguise, and in [lying in wait] could only be regarded as preparatory acts. 
But, in our judgment, once he had got into the car, taken out the loaded gun and pointed it at 
the victim with the intention of killing him, there was suffi  cient evidence for consideration 
of the jury on a charge of attempted murder.”

Again, as in Gullefer, the Court of Appeal appeared to perceive the ambit of attempt in narrow 
terms. Only behaviour very close to the defendant’s last possible act is recognised as capable 
of being “More than merely preparatory.” Curiously the court in Jones felt able to fortify its 
tight construction of the 1981 Act by resort to extracts from Law Commission Report 102. The 
curiosity lies in the court confi ning its citation of elements of paragraph 2.48 of the Report to 
those indicating no more than a desire to end the use of the “last act” test. Yet the concluding 
portion of the same paragraph, and elsewhere in the Report, which implied the Commission’s 
wish to see attempt construed to cover conduct no more proximate than that in Robinson, is 
ignored . . . .

 . . . a matter of penal policy, so far as they can be determined at present, the boundaries of 
attempt have been too tightly drawn. Circumstances where the actor is physically or tempo-
rally close to, or on the verge of, his “last act” appear to be the remotest point which the Court of 
Appeal is prepared to concede may be an attempt. Thus, cases where the defendant is caught 
aiming a loaded gun or poised, matches in hand, next to a haystack, will pass the proximity 
test. Examples where activities are more remote and which appear likely to be regarded as 
“merely preparatory” include:

(i)   a gunman, or person with a remotely detonatable bomb, lying in wait for his victim to 
appear;

(ii)  the prospective burglar positioning his ladder prior to entering a building, and

What can be extracted from these observations? Lord Lane’s denial of the relevance of the
“last act” or Rubicon principle is clear enough. But when is a defendant to be regarded as
having embarked upon the “crime proper” or the “actual commission” of the offence? Does
this mean that the defendant must, then and there, have been actually engaged in trying to
bring about some actus reus element of the substantive offence? Though not identical, in
most situations this approach would be as restrictive as demanding the defendant’s “last
act.” Certainly, on the showing of the facts in Gullefer, the scope for finding that acts earlier
than the “last act” were “more than merely preparatory” appears to be exceedingly limited.
If the appellant in Gullefer had succeeded in stopping the greyhound race his £18 stake
would have been returnable under the governing wagering provisions – the “bookmakers
would have been obliged to repay.” The only further action required by the appellant was
the collection of his refunded stake. Stopping the race would have qualified the appellant
for a refund. His next move, requesting repayment of the £18, would have been his “last
act.” . . . 

Lord Lane’s guiding comments were subsequently aired and applied by the Court of Appeal
in Jones. Here the appellant had climbed into the victim’s car and pointed a loaded sawn off  
shotgun at the victim. The appellant’s conviction for attempted murder was challenged on the
grounds that his conduct was insuffi  ciently proximate in that at least three more actions were
required to be carried out by him before the full off ence could have occurred: removing the
gun’s safety catch, putting the appellant’s fi nger on the trigger and pulling it. Expressly adopt-
ing Lord Lane’s “midway course” and “looking at the plain natural meaning” of section 1(1), the
court concluded that:

“Clearly [the appellant’s] actions in obtaining the gun, in shortening it, in loading it, in
putting on his disguise, and in [lying in wait] could only be regarded as preparatory acts.
But, in our judgment, once he had got into the car, taken out the loaded gun and pointed it at
the victim with the intention of killing him, there was suffi  cient evidence for consideration
of the jury on a charge of attempted murder.”

Again, as in Gullefer, the Court of Appeal appeared to perceive the ambit of attempt in narrow
terms. Only behaviour very close to the defendant’s last possible act is recognised as capable
of being “More than merely preparatory.” Curiously the court in Jones felt able to fortify its
tight construction of the 1981 Act by resort to extracts from Law Commission Report 102. The
curiosity lies in the court confi ning its citation of elements of paragraph 2.48 of the Report to
those indicating no more than a desire to end the use of the “last act” test. Yet the concluding
portion of the same paragraph, and elsewhere in the Report, which implied the Commission’s
wish to see attempt construed to cover conduct no more proximate than that in Robinson, is
ignored . . . .

 . . . a matter of penal policy, so far as they can be determined at present, the boundaries of 
attempt have been too tightly drawn. Circumstances where the actor is physically or tempo-
rally close to, or on the verge of, his “last act” appear to be the remotest point which the Court of 
Appeal is prepared to concede may be an attempt. Thus, cases where the defendant is caught
aiming a loaded gun or poised, matches in hand, next to a haystack, will pass the proximity
test. Examples where activities are more remote and which appear likely to be regarded as
“merely preparatory” include:

(i)   a gunman, or person with a remotely detonatable bomb, lying in wait for his victim to
appear;

(ii)  the prospective burglar positioning his ladder prior to entering a building, and
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(iii)  the would-be insurance fraudster who, having faked the insured event, writes to his insur-
ers indicating an intention to submit a claim in the near future.

Clearly, it is highly debatable just where the balance ought to be struck between an individu-
al’s freedom of action and the broader social need of facilitating timely pre-emptive interven-
tion. But it is suggested here that the present state of the law is undesirably narrow and that 
examples similar to the hypothetical cases posed above should be brought within the ambit 
of attempt.’

Does the author think that the law on attempts is drawn widely or narrowly? Read the 

extract and then look at the fi nal paragraph as reproduced here.

Do you agree with the author’s opinion in the fi nal paragraph?

The search for an adequate defi nition of the AR of attempt has proved elusive. Much seems 

to depend on distinctions of fi ne degree. There is no need to ‘cross the Rubicon’ or reach 

the point of no return but it appears that the stage of ‘more than merely preparatory’ is not 

reached until everything necessary has been done for the crime to result.

The Law Commission has recently confi rmed that the test of ‘more than merely prepara-

tory’ should remain, notwithstanding an earlier proposal to replace it by two new offences: 

‘attempt’ and ‘criminal preparation’ (‘Conspiracy and Attempts’, Law Com No 138, December 

2009). Read the following extract:

8.80 It is worth adding, in closing, that the fl exibility inherent in the present defi nition of the 
off ence of attempt means that the courts currently have the power to draw the line separating 
mere preparation (incurring no liability) from attempt diff erently depending on the nature of 
the harm intended.

8.81 Where the line separating attempt from non-criminal preparation is drawn under the 
current law may depend on how serious, damaging and anti-social the intended off ence is. 
In other words, it may be that the line will be drawn further back from the commission of the 
intended off ence in proportion to the seriousness and/or anti-social nature of that off ence. 
We accept that, if this is the approach which the courts adopt, consciously or otherwise, there 
is no compelling need for guiding examples. The inherent fl exibility of the present inchoate 
off ence, whatever label it bears, means that, by and large, the right decision will be reached for 
the type of off ence intended.

8.82 On this view, cases such as Geddes should be seen as aberrations or deviations from 
the proper approach, and dealt with, as we suggest, by the creation of new context-specifi c 
off ences where necessary.

There has never been a satisfactory or indeed uniform approach of the courts to the ques-

tion of how to distinguish an attempt from the substantive crime attempted. It concerns the 

balance between the rights of the individual and the need to protect society. The danger 

of the law intervening too soon is that people will be punished for their intentions on the 

basis of little action. The danger of leaving it too late is that there will be little to distin-

guish an attempt from the substantive offence. Withdrawal or police intervention will be 

impossible.

(iii)  the would-be insurance fraudster who, having faked the insured event, writes to his insur-
ers indicating an intention to submit a claim in the near future.

Clearly, it is highly debatable just where the balance ought to be struck between an individu-
al’s freedom of action and the broader social need of facilitating timely pre-emptive interven-
tion. But it is suggested here that the present state of the law is undesirably narrow and that
examples similar to the hypothetical cases posed above should be brought within the ambit
of attempt.’

Does the author think that the law on attempts is drawn widely or narrowly? Read the 

extract and then look at the fi nal paragraph as reproduced here.

Do you agree with the author’s opinion in the fi nal paragraph?

8.80 It is worth adding, in closing, that the fl exibility inherent in the present defi nition of the
off ence of attempt means that the courts currently have the power to draw the line separating
mere preparation (incurring no liability) from attempt diff erently depending on the nature of 
the harm intended.

8.81 Where the line separating attempt from non-criminal preparation is drawn under the
current law may depend on how serious, damaging and anti-social the intended off ence is.
In other words, it may be that the line will be drawn further back from the commission of the
intended off ence in proportion to the seriousness and/or anti-social nature of that off ence.
We accept that, if this is the approach which the courts adopt, consciously or otherwise, there
is no compelling need for guiding examples. The inherent fl exibility of the present inchoate
off ence, whatever label it bears, means that, by and large, the right decision will be reached for
the type of off ence intended.

8.82 On this view, cases such as Geddes should be seen as aberrations or deviations from
the proper approach, and dealt with, as we suggest, by the creation of new context-specifi c
off ences where necessary.
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15.1.3  Mens Rea

All inchoate offences are crimes of specifi c intent. In order to attempt a crime D must intend 

to bring about the fi nal result or consequence. Recklessness may be suffi cient for the com-

pleted substantive crime (ie a crime of basic intent). But, if only a risk of the result is foreseen, 

D will be reckless and this is not enough for an attempt.

Intention to bring about the fi nal result/consequence: direct or 
oblique intent

Remember that intention takes two forms, direct (aim/purpose) and oblique (foresight of a 

virtual certainty). Therefore, provided the result is foreseen as a virtual certainty (ie more than 

a risk) the jury will be entitled to fi nd oblique intention under the Nedrick/Woollin test and 

this will suffi ce.

Conditional intent

A conditional intent is also suffi cient. Usually, this is only relevant to property offences, ie an 

intent to steal on condition that D fi nds something worth stealing. A conditional intent does 

not suffi ce for theft (Easom [1971] 2QB 315) but does suffi ce for attempted theft. This will be 

so even though the object/s D is searching for may not exist in fact.

Whatever state of mind suffi ces for the substantive offence, the MR of attempt requires 

intention to commit the fi nal result: Therefore:

Attempted murder

The MR of murder is intention to kill or cause grievous bodily harm. For the purposes of the 

law of attempt, only an intention to kill will suffi ce. This principle derives from Whybrow 

(1951) 35 Cr App R 141 where D wired up a soap dish to the electricity supply to administer 

an electric shock to his wife in the bath. On appeal against conviction the Court of Appeal 

confi rmed that the judge had been wrong to direct the jury that an intention to kill or cause 

grievous bodily harm would suffi ce for attempted murder.

There is no offence of attempting an offence by omission. The 1981 Act requires ‘an act’. 

However, the Law Commission recommend that attempted murder be extended to murder 

by omission where D has an intent to kill and fails to discharge a legal duty to V where that 

omission, if completed, could have resulted in V’s death (Recommendation 20, Law Com  

No 318).

Attempted criminal damage

In O’Toole [1987] Crim LR 759 and Millard [1987] Crim LR 393, both cases of attempted crimi-

nal damage/arson, it was held that the prosecution had to prove intention to damage/destroy 

property belonging to another without lawful excuse and not just recklessness.

However, in order to attempt the aggravated form of criminal damage under s1(2) Criminal 

Damage Act 1971 relating to endangerment of life, MR can be satisfi ed by recklessness as to 

the risk of endangerment provided D intended to cause the initial act of criminal damage. For 

the substantive offence, it does not matter that there is no risk to V’s life in fact provided the 

ulterior offence of endangerment was intended or foreseen. Therefore, an attempt will con-

sist of a failed intentional act of criminal damage plus foresight of the risk of endangerment.



768

C
h

ap
te

r 
15

 I
nc

ho
at

e 
O

ff
en

ce
s

D intends to throw a brick through V’s bedroom window. He knows there is a risk that V 

will be harmed by both the brick and the broken glass because the room is very small, it is 

2.00am and he believes V is asleep in bed. In fact, the brick misses the window and hits a 

wall. D has attempted intentional criminal damage with foresight (subjective recklessness) 

as to endangerment of life under s1(2) CDA 1971: Attorney-General’s Reference (No 3 of 

1992) [1994] 1 WLR 409.

The justifi cation for requiring intention as to the result is that the punishment of a failed 

attempt must demand the highest and clearest form of MR.

Recklessness as to the circumstances

Although D must intend to bring about the result, he need only foresee a circumstance of the 

intended crime as a possible or probable risk. This is subjective recklessness. This is the case 

even where the offence is one of negligence or strict liability. The difference between a result 

and a circumstance can be explained as follows:

1.  Rape—s1 Sexual Offences Act 2003. For the completed crime there must be intentional 

penetration of the mouth, vagina or anus (result) and D must lack a reasonable belief in 

consent (negligence as to a circumstance). For an attempt, D must intend to penetrate, 

but need not actually do so provided his act is more than merely preparatory to penetra-

tion. In addition, D must foresee a risk of lack of consent.

2.  Criminal damage—s1(1) Criminal Damage Act 1971. For the completed crime D must be 

either intentional or reckless as to damage/destruction of property belonging to another 

(result) without lawful excuse (circumstance). For an attempt, D must intend to damage/

destroy (and will fail to do so) but need only know of a risk that he may not have a lawful 

excuse.

The Law Commission recommends that where the substantive offence requires knowledge or 

belief as to circumstances, D should satisfy that higher MR requirement (Law Com No 318).

thinking point 15.2

Has D committed an attempt?

D intends to have sexual intercourse with V not thinking about whether she will consent or 

not. She protests and D is physically unable to penetrate her.

As you will see, attempt is different from conspiracy which requires intention as to both con-

sequences and circumstances.

15.1.4  Impossibility

Under s1(2) Criminal Attempts Act 1981 you can attempt an offence which it is impossible to 

complete. A full offence may be impossible for various reasons:

example

example

thinking point 15.2

Has D committed an attempt?

D intends to have sexual intercourse with V not thinking about whether she will consent or 

not. She protests and D is physically unable to penetrate her.
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physical impossibility•  (eg D intends to steal property which no longer exists or has been 

removed elsewhere); or

ineptitude•  (eg D intends to enter premises by breaking down the front door using a ham-

mer but the hammer breaks); or

legal impossibility.•  Here D commits a mistake of fact (eg handling property believed to be 

stolen but which is not) or a mistake of law (eg having sexual intercourse with a girl of 17 

believing the age of consent to be 18 when it is 16).

Section 1(2) says that, regardless of the reason for impossibility, D may be convicted of an 

attempt:

(2) A person may be guilty of attempting to commit an off ence to which this section applies 

even though the facts are such that the commission of the off ence is impossible.

(3) In any case where–

 (a)  apart from this subsection a person’s intention would not be regarded as having 

amounted to an intent to commit an off ence: but

 (b)  if the facts of the case had been as he believed them to be, his intention would be so 

regarded, then, for the purposes of subsection (1) above, he shall be regarded as 

having had an intent to commit that off ence.

This establishes that D may commit an attempt even though it is impossible for any reason, 

whether ineptitude, physical impossibility under s1(2) or legal impossibility under s1(3). The 

basis of liability is D’s belief which is subjectively assessed, ie what did he actually believe?

Under the previous common law, D could not be liable for attempting an offence which was 

physically or legally impossible. Liability for attempting the impossible only existed in respect 

of ineptitude.

This was confi rmed by the House of Lords in Haughton v Smith [1975] AC 476 (where D’s 

conviction for attempting to handle stolen goods which were not, in fact, stolen was over-

turned). However, in White (‘A poisoning which does not kill is attempted murder not mere 

preparation’, p 763), where D put a non-fatal dose of poison into his mother’s drink intending 

to kill her, it was held that he was guilty of attempted murder. His ineptitude was no excuse.

Attempting the impossible is not without its diffi culties. The House of Lords in Anderton v Ryan 

[1985] AC 560 refused to hold that s1(2) imposed liability for attempting the factually impos-

sible and reverted to the common law test. Here D bought a video recorder believing it to be 

stolen when it was not. She was convicted and appealed. Lord Bridge held that the legislation 

led to absurd results. A man could be convicted under s1(3) of stealing an umbrella, believing 

it to be stolen, when it was his own. Liability would be imposed for his guilty thoughts but 

his actions would be innocent. The court thought that liability for attempting the impossible 

should exist for acts which were potentially harmful (such as rummaging around in someone’s 

empty pocket) but not for those which were objectively innocent such as Mrs. Ryan’s.

However, one year later, the House of Lords overruled Anderton v Ryan:

R v Shivpuri ●  [1987] AC 1 HOUSE OF LORDS

D was found by customs offi cials in possession of a suitcase which he admitted he believed to 

contain prohibited drugs which consisted, in fact and unknown to him, of vegetable matter 

(2) A person may be guilty of attempting to commit an off ence to which this section applies

even though the facts are such that the commission of the off ence is impossible.

(3) In any case where–

 (a)  apart from this subsection a person’s intention would not be regarded as having

amounted to an intent to commit an off ence: but

 (b)  if the facts of the case had been as he believed them to be, his intention would be so

regarded, then, for the purposes of subsection (1) above, he shall be regarded as

having had an intent to commit that off ence.



770

C
h

ap
te

r 
15

 I
nc

ho
at

e 
O

ff
en

ce
s

similar to snuff. He was convicted of attempting to commit the offence of being knowingly 

concerned in dealing with and harbouring prohibited drugs contrary to s170(1)(b) Customs and 

Excise Management Act 1979. He appealed on the basis that he had not done an act which was 

more than merely preparatory to the commission of the offence as required by s1(1) CAA 1981.

Lord Bridge:

‘. . . did the appellant intend to receive and store (harbour) and in due course pass on to third 
parties (deal with) packages of heroin or cannabis which he knew had been smuggled into 
England from India? The answer is plainly Yes, he did. Next, did he in relation to each off ence, 
do an act which was more than merely preparatory to the commission of the off ence? The act 
relied on in relation to harbouring was the receipt and retention of the packages found in the 
lining of the suitcase. The act relied on in relation to dealing was the meeting at Southall station 
with the intended recipient of one of the packages. In each case the act was clearly more than 
preparatory to the commission of the intended off ence; it was not and could not be more than 
merely preparatory to the commission of the actual off ence, because the facts were such that 
the commission of the actual off ence was impossible. Here then is the nub of the matter. Does 
the “act which is more than merely preparatory to the commission of the off ence” in s1(1) of 
the 1981 Act . . . require any more than an act which is more than merely preparatory to the 
commission of the off ence which the defendant intended to commit? Section 1(2) must surely 
indicate a negative answer; if it were otherwise whenever the facts were such that the com-
mission of the actual off ence was impossible, it would be impossible to prove an act more than 
merely preparatory to the commission of that off ence and sub-ss(1) and (2) would contradict 
each other.

This very simple, perhaps over-simple, analysis leads me to the provisional conclusion that the 
appellant was rightly convicted of the two off ences of attempt with which he was charged. But 
can this conclusion stand with Anderton v Ryan? The appellant in that case was charged with 
an attempt to handle stolen goods. She bought a video recorder believing it to be stolen. On the 
facts as they were to be assumed it was not stolen. By a majority the House decided that she 
was entitled to be acquitted. I have re-examined the case with care . . . .Running through Lord 
Roskill’s speech and my own in Anderton v Ryan is the concept of “objectively innocent” acts 
which, in my speech certainly, are contrasted with ‘guilty acts’. . . . 

If we fell into error, it is clear that our concern was to avoid convictions in situations which most 
people, as a matter of common sense, would not regard as involving criminality. In this connec-
tion it is to be regretted that we did not take due note of para 2.97 of the Law Commission Report, 
Criminal Law: Attempt and Impossibility in relation to Attempt, Conspiracy and Incitement 
(1980) (Law Com no 102) which preceded the enactment of the 1981 Act, which reads:

“If it is right in principle that an attempt should be chargeable even though the crime which 
it is sought to commit could not possibly be committed, we do not think that we should be 
deterred by the consideration that such a change in our law could also cover some extreme 
and exceptional cases in which a prosecution would be theoretically possible. An example 
would be where a person is off ered goods at such a low price that he believes that they are 
stolen, when in fact they are not; if he actually purchases them, upon the principles which 
we have discussed he would be liable for an attempt to handle stolen goods. Another case 
which has been much debated is that raised in argument by Bramwell B in Reg v Collins. 
If A takes his own umbrella, mistaking it for one belonging to B and intending to steal B’s 
umbrella, is he guilty of attempted theft: Again, on the principles which we have discussed

‘. . . did the appellant intend to receive and store (harbour) and in due course pass on to third
parties (deal with) packages of heroin or cannabis which he knew had been smuggled into
England from India? The answer is plainly Yes, he did. Next, did he in relation to each off ence,
do an act which was more than merely preparatory to the commission of the off ence? The act
relied on in relation to harbouring was the receipt and retention of the packages found in the
lining of the suitcase. The act relied on in relation to dealing was the meeting at Southall station
with the intended recipient of one of the packages. In each case the act was clearly more than
preparatory to the commission of the intended off ence; it was not and could not be more than
merely preparatory to the commission of the actual off ence, because the facts were such that
the commission of the actual off ence was impossible. Here then is the nub of the matter. Does
the “act which is more than merely preparatory to the commission of the off ence” in s1(1) of 
the 1981 Act . . . require any more than an act which is more than merely preparatory to the
commission of the off ence which the defendant intended to commit? Section 1(2) must surely
indicate a negative answer; if it were otherwise whenever the facts were such that the com-
mission of the actual off ence was impossible, it would be impossible to prove an act more than
merely preparatory to the commission of that off ence and sub-ss(1) and (2) would contradict
each other.

This very simple, perhaps over-simple, analysis leads me to the provisional conclusion that the
appellant was rightly convicted of the two off ences of attempt with which he was charged. But
can this conclusion stand with Anderton v Ryan? The appellant in that case was charged with
an attempt to handle stolen goods. She bought a video recorder believing it to be stolen. On the
facts as they were to be assumed it was not stolen. By a majority the House decided that she
was entitled to be acquitted. I have re-examined the case with care . . . .Running through Lord
Roskill’s speech and my own in Anderton v Ryan is the concept of “objectively innocent” acts
which, in my speech certainly, are contrasted with ‘guilty acts’. . . . 

If we fell into error, it is clear that our concern was to avoid convictions in situations which most
people, as a matter of common sense, would not regard as involving criminality. In this connec-
tion it is to be regretted that we did not take due note of para 2.97 of the Law Commission Report,
Criminal Law: Attempt and Impossibility in relation to Attempt, Conspiracy and Incitement
(1980) (Law Com no 102) which preceded the enactment of the 1981 Act, which reads:

“If it is right in principle that an attempt should be chargeable even though the crime which
it is sought to commit could not possibly be committed, we do not think that we should be
deterred by the consideration that such a change in our law could also cover some extreme
and exceptional cases in which a prosecution would be theoretically possible. An example
would be where a person is off ered goods at such a low price that he believes that they are
stolen, when in fact they are not; if he actually purchases them, upon the principles which
we have discussed he would be liable for an attempt to handle stolen goods. Another case
which has been much debated is that raised in argument by Bramwell B in Reg v Collins.
If A takes his own umbrella, mistaking it for one belonging to B and intending to steal B’s
umbrella, is he guilty of attempted theft: Again, on the principles which we have discussed



771

A
ttem

pt

he would in theory be guilty, but in neither case would it be realistic to suppose that a com-
plaint would be made or that a prosecution would ensue.”

 . . . I am satisfi ed on further consideration that the concept of “objective innocence” is inca-
pable of sensible application in relation to the law of criminal attempts. The reason for this 
is that any attempt to commit an off ence which involves “an act which is more than merely 
preparatory to the commission of the off ence” but which for any reason fails, so that in the 
event no off ence is committed, must ex hypothesi, from the point of view of the criminal law, be 
“objectively innocent”. What turns what would otherwise, from the point of view of the crimi-
nal law, be an innocent act into a crime is the intent of the actor to commit an off ence.’ Appeal 
dismissed.

Lord Hailsham LC would also have dismissed the appeal on the basis that the appellant was 

guilty on the clear wording of s1(1) and (2) of the 1981 Act without recourse to s1(3) because 

D’s intention was to evade and cheat the customs authorities, an offence, and he had done 

an act which was more than merely preparatory to that offence.

NOTE

Lord Bridge decided that the acts of retention and harbouring the packages and taking 

steps to meet a recipient were more than preparatory to the commission of the intended 

offence. This was suffi cient under s1(3). Clearly, the acts could not be more than prepara-

tory to an actual offence because it was physically impossible but this was not relevant 

to s1(3).

Lord Hailsham decided that D was guilty under the straight wording of s1(1) and (2) 1981 Act. 

Either way, Anderton v Ryan was wrongly decided.

thinking point 15.3

Is D guilty of an attempt in the following scenarios?

1.  D rummages through V’s coat pocket hoping to steal something of value. The pocket is 

empty.

2. D buys what he believes to be cocaine from X. It is in fact baking powder.

3.  D, aged 16, lives in London and believes he is fare-dodging by failing to pay for a bus 

ride. In fact, bus transport in London is free for children aged 16 and under.

4.  D plunges a knife into his own pillow in his bed. D believes it to be his enemy V and 

intends to kill him.

15.1.5  Reform

Clause 49 Draft Criminal Code:

(1)  A person who, intending to commit an indictable off ence, does an act that is more than 

merely preparatory to the commission of the off ence is guilty of attempt to commit the 

off ence.

he would in theory be guilty, but in neither case would it be realistic to suppose that a com-
plaint would be made or that a prosecution would ensue.”

 . . . I am satisfi ed on further consideration that the concept of “objective innocence” is inca-
pable of sensible application in relation to the law of criminal attempts. The reason for this
is that any attempt to commit an off ence which involves “an act which is more than merely
preparatory to the commission of the off ence” but which for any reason fails, so that in the
event no off ence is committed, must ex hypothesi, from the point of view of the criminal law, be
“objectively innocent”. What turns what would otherwise, from the point of view of the crimi-
nal law, be an innocent act into a crime is the intent of the actor to commit an off ence.’ Appeal
dismissed.

thinking point 15.3

Is D guilty of an attempt in the following scenarios?

1.  D rummages through V’s coat pocket hoping to steal something of value. The pocket is 

empty.

2. D buys what he believes to be cocaine from X. It is in fact baking powder.

3.  D, aged 16, lives in London and believes he is fare-dodging by failing to pay for a bus 

ride. In fact, bus transport in London is free for children aged 16 and under.

4.  D plunges a knife into his own pillow in his bed. D believes it to be his enemy V and 

intends to kill him.

(1)  A person who, intending to commit an indictable off ence, does an act that is more than

merely preparatory to the commission of the off ence is guilty of attempt to commit the

off ence.
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(2)  For the purposes of subsection (1), an intention to commit an off ence is an intention with 

respect to all the elements of the off ence other than fault elements, except that reckless-

ness with respect to a circumstance suffi  ces where it suffi  ces for the off ence itself.

(3)  ‘Act’ in this section includes an omission only where the off ence intended is capable of 

being committed by an omission.

(4)  . . . the question whether that act was more than merely preparatory is a question of fact.

This replicates the current law. Clause 50 would impose liability for attempting, inciting or 

conspiring to commit an offence even though it is impossible, if it would be possible on the 

facts which D hopes or believes will exist at the time of commission.

Attempt and conspiracy

The ‘Conspiracy and Attempts A Consultation Paper’ (Law Com CP No 183, 2007) proposed 

the replacement of the current law on attempt by two new inchoate offences: ‘criminal 

attempt’ applying to the last act D needs to do before committing the intended offence and 

‘criminal preparation’ covering much earlier acts. This proposal was abandoned in Law Com 

No 318 (2009) as indicated in the text. 

Attempt is defi ned by s1(1) Criminal Attempts Act 1981 and consists of:

Actus reus

•  An act which is more than merely preparatory to commission of the substantive offence 

and

Mens rea

• Intention to bring about the result;

• Intention can be direct/oblique/conditional;

• Recklessness suffi ces as to a circumstance;

• Recklessness suffi ces as to an ulterior offence.

Impossibility: Under s1(2) and 1(3) you can attempt an offence which is impossible factu-

ally, legally or due to ineptitude.

 15.2 Conspiracy
15.2.1 Introduction• 

15.2.2 Actus Reus• 

15.2.3 Impossibility• 

15.2.4 Conspiracy to Defraud• 

15.2.5 Conspiracy to Corrupt Public Morals and Conspiracy to Outrage Public Decency• 

15.2.6 Reform• 

(2)  For the purposes of subsection (1), an intention to commit an off ence is an intention with 

respect to all the elements of the off ence other than fault elements, except that reckless-

ness with respect to a circumstance suffi  ces where it suffi  ces for the off ence itself.

(3)  ‘Act’ in this section includes an omission only where the off ence intended is capable of 

being committed by an omission.

(4)  . . . the question whether that act was more than merely preparatory is a question of fact.

Attempt is defi ned by s1(1) Criminal Attempts Act 1981 and consists of:

Actus reus

•  An act which is more than merely preparatory to commission of the substantive offence 

and

Mens rea

• Intention to bring about the result;

• Intention can be direct/oblique/conditional;

• Recklessness suffi ces as to a circumstance;

• Recklessness suffi ces as to an ulterior offence.

Impossibility: Under s1(2) and 1(3) you can attempt an offence which is impossible factu-

ally, legally or due to ineptitude.
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Saik [2006] UKHL 18—conspiracy: intention as to consequences and knowledge/intention 

as to circumstances;

Siracusa [1990] Cr App R 340—conspiracy requires an intention that an offence should 

be committed;

Yip Chiu-Cheung [1994] 3 WLR 514—agents provocateurs have criminal intent;

Shaw [1961] 2 All ER 446—conspiracy to corrupt public morality: ‘Ladies Directory’;

Knuller [1972] 3 WLR 143—conspiracy to outrage public decency: ‘IT Magazine’.

15.2.1 Introduction

The essence of conspiracy is ‘an agreement’ between two or more people to commit an 

offence. Here, the law intervenes at a much earlier stage than with an attempt for there 

need be no positive steps taken towards the commission of an offence beyond mere agree-

ment. The rationale is based on the increased danger of group criminality. Conspiracy is a 

convenient offence for prosecutors where it is clear that one or several crimes have been 

committed by a diverse group of people but there is little direct evidence against them other 

than in relation to an original agreement. Therefore, no evidence of any criminal act beyond 

an agreement is required to obtain a conviction. Conspiracy is only triable on indictment even 

where the object of the agreement is to commit a summary offence. The sentence is now the 

maximum for the intended offence.

Conspiracy was a common law offence until the Criminal Law Act 1977 abolished all but 

three common law offences, replacing them with statutory conspiracies.

At common law a conspiracy was an agreement between two or more people to do ‘an unlaw-

ful act or to do a lawful act by unlawful means’ (called the ‘object’ of the conspiracy). There 

was no necessity to prove an agreement to commit a crime. The sentence was unlimited. This 

extremely wide and infamous law led to several controversial convictions of people on the basis 

of agreements to commit acts that were not against the criminal law if done by individuals. 

The law, much of it judicially created, was extremely vague and uncertain. The offence of con-

spiracy to injure another in his economic capacity (eg to threaten commercial profi tability) fi rst 

appeared in the case of Bunn (1872) 12 Cox CC 316. Conspiracy to commit a tort, such as tres-

pass accompanied by intent to infl ict damage, appeared in Kamara v DPP [1974] AC 104. These 

two offences were used against squatters, demonstrators, strikers, picketers and individuals 

accused of terrorism. The area of public morality, obscenity and censorship was marked by the 

creation of conspiracy to corrupt public morality and conspiracy to outrage public decency. 

Common law conspiracy was consequently used to great effect to control industrial and politi-

cal unrest and moral standards. The advantage to prosecutors was its vagueness which enabled 

the restrictions of relevant substantive offences to be circumvented. Naturally, the law carried a 

great risk of injustice and conspiracy was largely reformed by the Criminal Law Act 1977.

The Act followed ‘Conspiracy and Criminal Law Reform’ (Law Com No 76), which recom-

mended that conspiracy be limited to agreements to commit crimes (statutory conspiracies). 

This provided a far greater element of certainty. However, two common law conspiracies 

still remain: conspiracy to defraud and conspiracy to corrupt public morals or outrage public 

decency. There are common elements to both statutory and common law conspiracies.

Saik [2006] UKHL 18—conspiracy: intention as to consequences and knowledge/intention 

as to circumstances;

Siracusa [1990] Cr App R 340—conspiracy requires an intention that an offence should 

be committed;

Yip Chiu-Cheung [1994] 3 WLR 514—agents provocateurs have criminal intent;

Shaw [1961] 2 All ER 446—conspiracy to corrupt public morality: ‘Ladies Directory’;

Knuller [1972] 3 WLR 143—conspiracy to outrage public decency: ‘IT Magazine’.

key 
cases
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Many conspiracies have a transnational element: money laundering, drugs traffi cking, people 

traffi cking, arms traffi cking and terrorism. Some will be domestic but with a transnational 

element, where the evidence is located abroad. Such conspiracies are diffi cult to prosecute 

and rely on international mutual legal assistance agreements for investigation and detection 

of evidence.

Common law and statutory conspiracies
Actus reus

Agreement between two or more people;• 

Statutory conspiracies: s1(1) Criminal Law Act 1977.• 

Mens rea

Intention to commit a criminal offence and intention that the result should occur;• 

Knowledge or intention as to the circumstances of the offence;• 

In the case of common law conspiracies to defraud and corrupt public morals or out-• 

rage public decency the intention may be to commit a result which may be wider than a 

crime.

15.2.2  Actus Reus

Common to both common law and statutory conspiracies is the element of agreement 

between two or more people.

Defi nition of a statutory conspiracy (s1(1) Criminal Law Act 1977 as amended by s5 Criminal 

Attempts Act 1981):

(1)  Subject to the following provisions of this Part of this Act, if a person agrees with any 

other person or persons that a course of conduct shall be pursued which, if the agree-

ment is carried out in accordance with their intentions, either–

 (a)  will necessarily amount to or involve the commission of any off ence or off ences by 

one or more parties to the agreement, or

 (b)  would do so but for the existence of facts which render the commission of the 

off ence or any off ences impossible, he is guilty of conspiracy to commit the off ence 

or off ences in question.

(2)  Where liability for any off ence may be incurred without knowledge on the part of the 

person committing it of any particular fact or circumstance necessary for the commis-

sion of the off ence, a person shall nevertheless not be guilty of conspiracy to commit 

that off ence by virtue of subsection (1) above unless he and at least one other party 

to the agreement intend or know that that fact or circumstance shall or will exist at the 

time when the conduct constituting the off ence is to take place.

A new s1A concerns conspiracies to commit offences outside the UK. This provision was 

inserted by the Criminal Justice (Terrorism and Conspiracy) Act 1998 and amended by the 

Coroners and Justice Act 2009 s72.

(1)  Subject to the following provisions of this Part of this Act, if a person agrees with any

other person or persons that a course of conduct shall be pursued which, if the agree-

ment is carried out in accordance with their intentions, either–

(a)  will necessarily amount to or involve the commission of any off ence or off ences by

one or more parties to the agreement, or

(b)  would do so but for the existence of facts which render the commission of the

off ence or any off ences impossible, he is guilty of conspiracy to commit the off ence

or off ences in question.

(2)  Where liability for any off ence may be incurred without knowledge on the part of the

person committing it of any particular fact or circumstance necessary for the commis-

sion of the off ence, a person shall nevertheless not be guilty of conspiracy to commit

that off ence by virtue of subsection (1) above unless he and at least one other party

to the agreement intend or know that that fact or circumstance shall or will exist at the

time when the conduct constituting the off ence is to take place.
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Agreement between two or more people

The essence of conspiracy is an agreement between two or more people to commit a crime. It 

need not be followed by any act towards the commission of the crime. To amount to an agree-

ment, there must be a common purpose communicated to and shared by at least one other 

party to the conspiracy. Something more than just a mental process is required. There must 

be evidence of spoken or written words or some other form of act indicating agreement. The 

offence is committed as soon as the agreement is made. This is so even if the parties do not 

carry out the agreement. Therefore, even if one or both withdraw, liability is still incurred.

The law requires a minimum of two people to the agreement. Provided there is evidence 

of agreement between D and at least one other person who must be of the age of criminal 

responsibility (10), D can be convicted of conspiracy even if the other parties cannot be identi-

fi ed or they are acquitted (R v Longman & Cribben (1980) 72 Cr App R 121).

Conspiracy is a continuing offence and thus parties can join an existing conspiracy after the 

initial agreement. It is not necessary for all conspirators to make an agreement with each 

other or even to make contact with each other provided each has agreed with one other 

person to commit a crime. Where one person makes agreements with several others indi-

vidually, it is known as a ‘wheel conspiracy’. Where one person makes an agreement with 

another, who makes the same agreement with yet another and so on, it is known as a ‘chain 

conspiracy’.

There is no liability if the only parties to the agreement are husband and wife but they can be 

liable if a third party joins the agreement. The Law Commission in Law Com No 318 (2009) 

would abolish this exemption. There is no liability if the agreement is with the intended 

victim. Alternatively, an agreement to commit a crime between an adult and a child below 

the age of 10 or between husband and wife may result in secondary liability if the crime is 

completed rather than conspiracy.

A person can be guilty of conspiracy even though he cannot commit the completed offence 

as a principal offender. Therefore, a woman can commit conspiracy to rape if she is party to 

an agreement with one or more people that X should rape V.

Statutory conspiracies
Section 1(1): ‘course of conduct’

a. Intention as to consequences
The course of conduct must necessarily amount to or involve the commission of an offence. 

Conspiracy is an intentional crime. The mental element, apart from agreement, consists of 

an intention to pursue a course of conduct (ie actions) leading to a crime which the conspira-

tors intend to commit. Therefore, they must intend both the physical actions and the conse-

quences or result of those actions.

R v Siracusa ●  [1990] 90 CR APP R 340 COURT OF APPEAL

D was convicted of conspiracy to import heroin contrary to s170(1)(b) Customs and Excise 

Management Act 1979. He had agreed to smuggle cannabis into the country but it was in 

fact heroin. On appeal his conviction was overturned. The essence of conspiracy was agree-

ment. One did not prove an agreement to import heroin by proving an agreement to import 

cannabis. However, he could be convicted of the substantive offence of importing heroin 
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because the point had been previously established by case law that a person could be con-

victed of importing heroin where he believed he was importing cannabis.

This case demonstrates that although D may possess the mental element for a substantive 

offence he will not necessarily do so for conspiracy to commit it.

Conspiracy to commit murder must involve an agreement and an intention to kill. If two 

people agree to shoot V in the leg they commit conspiracy to commit grievous bodily 

harm. If V dies, they have committed murder. But they have not committed conspiracy to 

murder. Intention to commit grievous bodily harm is insuffi cient. There must be an inten-

tion to kill.

b. Knowledge/intention of facts or circumstances

Under s1(2) a course of conduct includes any circumstances necessary for the commission 

of the substantive offence. Intention or knowledge as to the existence of certain circum-

stances is crucial even if recklessness or negligence would suffi ce for the substantive offence. 

Intention or knowledge must exist at the time of the agreement.

R v Saik ●  [2006] UKHL 18 HOUSE OF LORDS

This was a case of conspiracy to launder money against D who operated a bureau de change 

in London. He had pleaded guilty at trial subject to the qualifi cation that he only suspected 

but did not know the money was the proceeds of crime. The substantive offence of money 

laundering was satisfi ed by ‘reasonable suspicion’ and therefore D might have had the req-

uisite mental element for that crime but the question was whether suspicion suffi ced for 

conspiracy. The House held that in respect of a material fact or circumstance conspiracy has 

its own mental element. It is set as high as to ‘intend or know’.

Lord Nicholls:

‘Section 1(2) qualifi es the scope of the off ence created by section 1(1). This subsection is 
more diffi  cult. Its essential purpose is to ensure that strict liability and recklessness have no 
place in the off ence of conspiracy . . . .

Under this subsection conspiracy involves a third mental element: intention or knowledge that 
a fact or circumstances necessary for the commission of the substantive off ence will exist. 
Take the off ence of handling stolen goods. One of its ingredients is that the goods must have 
been stolen. That is a fact necessary for the commission of the off ence. Section 1(2) requires 
that the conspirator must intend or know that this fact will exist when the conduct constituting 
the off ence takes place.

It follows from this requirement of intention or knowledge that proof of the mental element 
needed for the commission of a substantive off ence will not always suffi  ce on a charge of con-
spiracy to commit that off ence. In respect of a material fact or circumstance conspiracy has 
its own mental element. In conspiracy this mental element is set as high as “intend or know”. 
This subsumes any lesser mental element, such as suspicion, required by the substantive 
off ence in respect of a material fact or circumstances. In this respect the mental element of 
conspiracy is distinct from and supersedes the mental element in the substantive off ence. 
When this is so, the lesser mental element in the substantive off ence becomes otiose on a 
charge of conspiracy’. Appeal allowed.

example

‘Section 1(2) qualifi es the scope of the off ence created by section 1(1). This subsection is
more diffi  cult. Its essential purpose is to ensure that strict liability and recklessness have no
place in the off ence of conspiracy . . . .

Under this subsection conspiracy involves a third mental element: intention or knowledge that
a fact or circumstances necessary for the commission of the substantive off ence will exist.
Take the off ence of handling stolen goods. One of its ingredients is that the goods must have
been stolen. That is a fact necessary for the commission of the off ence. Section 1(2) requires
that the conspirator must intend or know that this fact will exist when the conduct constituting
the off ence takes place.

It follows from this requirement of intention or knowledge that proof of the mental element
needed for the commission of a substantive off ence will not always suffi  ce on a charge of con-
spiracy to commit that off ence. In respect of a material fact or circumstance conspiracy has
its own mental element. In conspiracy this mental element is set as high as “intend or know”.
This subsumes any lesser mental element, such as suspicion, required by the substantive
off ence in respect of a material fact or circumstances. In this respect the mental element of 
conspiracy is distinct from and supersedes the mental element in the substantive off ence.
When this is so, the lesser mental element in the substantive off ence becomes otiose on a
charge of conspiracy’. Appeal allowed.
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NOTE

Suspicion, recklessness, negligence or strict liability as to circumstances do not apply in con-

spiracy. At the time of the agreement, each conspirator must intend or know the circum-

stances will exist when the crime is committed.

D commits rape by intentionally penetrating the vagina, anus or mouth of another per-

son with his penis non-consensually where D does not reasonably believe that the other 

consents (s1 Sexual Offences Act 2003). For conspiracy to rape, however, the conspirators 

would need to know or intend at the time of the agreement that the other person should 

not consent rather than suspect or fail to reasonably believe in consent, ie ‘whether he 

consents or not we will have sexual intercourse’. Once the agreement is made, the offence 

is committed.

Therefore, it would make no difference if the rape victim actually consented to sexual inter-

course at the time of the act. The intention of the conspirators at the time of the agreement 

is to have sexual intercourse even if the victim does not consent.

If one party to the agreement knows or intends that any circumstances necessary for the sub-

stantive offence should exist but the other does not, there can be no liability for conspiracy 

at all.

D1 asks D2 to collect a consignment of goods which D1 knows to be stolen. D2 does not 

know the goods are stolen. There can be no liability for conspiracy to handle stolen goods 

at all. There was no agreement or meeting of minds on conduct which both D1 and D2 

intended would lead to an offence.

The Law Commission in Law Com No 318 (2009) recommends that conspiracy should carry 

the same degree of fault as to circumstances as required by the relevant substantive offence 

(with the exception of offences of negligence when recklessness should be required). The 

current law is too generous to defendants.

‘If carried out’
The course of conduct agreed upon must necessarily amount to a crime if carried out in 

accordance with the conspirators’ intentions. Again, this signifi es the fundamental fact that 

there must be an agreement to commit a crime not a civil or moral wrong. It does not matter 

whether an offence later occurs or not, nor, indeed, how it occurs. The law is only concerned 

with whether there is an agreement to commit a course of action which will, if the plan is 

carried out, amount to a crime.

a. Conditional intent

The intention need only be conditional, ie to steal only if the conspirators fi nd anything of 

value. Therefore, in Reed [1982] Crim LR 819 the Court of Appeal explained that an agree-

ment to rob a bank if it seemed safe to do so at the time of arrival suffi ced. In Jackson [1985] 

Crim LR 444 an agreement to shoot a man in the leg to get him a reduced sentence if he 

received a conviction of burglary was suffi cient. If the condition of the agreement occurred 

example

example
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(ie that he was actually convicted), the course of action would necessarily amount to the 

offence of perverting the course of justice.

thinking point 15.4

D1 agrees with D2 that D2 should steal V’s watch as he walks down the street but only if it 

is a Rolex watch. D2 is nine years old.

Has D1 committed conspiracy to rob?

‘In accordance with their intentions’
If the agreement is carried out in accordance with the intentions of the parties, it must neces-

sarily amount to or involve an offence. It would appear from the clear wording of s1(1) CLA 

1977 that each party must intend that the agreed crime be committed. This was the position 

under the common law. However, surprisingly, the House of Lords decided otherwise:

R v Anderson ●  [1986] AC 27 HOUSE OF LORDS

D, on remand in custody, agreed to supply diamond-cutting wire to cut through the bars of 

a prison cell in order to allow another prisoner to escape. He was charged with conspiracy to 

effect a prisoner’s release. D claimed that he never expected the plan to be carried out and 

that his only intention was to supply the equipment and then leave the country.

On the wording of s1(1), it appeared that as D did not intend the plan to be carried out he was 

not guilty of conspiracy. However, it was held that prosecutors should not be compelled to 

prove an intention by each conspirator that the offence would actually be carried out.

Lord Bridge:

‘I am clearly driven by consideration of the diversity of roles which parties may agree to play 
in criminal conspiracies to reject any construction of the statutory language which would 
require the prosecution to prove an intention on the part of each conspirator that the criminal 
off ence or off ences which will necessarily be committed by one or more of the conspirators if 
the agreed course of conduct is fully carried out should in fact be committed . . . .

There remains the important question whether a person who has agreed that a course of 
conduct will be pursued which, if pursued as agreed, will necessarily amount to or involve 
the commission of an off ence is guilty of statutory conspiracy irrespective of his inten-
tion, and, if not, what is the mens rea of the off ence. I have no hesitation in answering the 
fi rst part of the question in the negative. There may be many situations in which perfectly 
respectable citizens, more particularly those concerned with law enforcement, may enter 
into agreements that a course of conduct shall be pursued which will involve commission 
of a crime without the least intention of playing any part in furtherance of the ostensibly 
agreed criminal objective, but rather with the purpose of exposing and frustrating the crimi-
nal purpose of the other parties to the agreement. To say this is in no way to encourage 
schemes by which police act, directly or through the agency of informers, as agents pro-
vocateurs for the purpose of entrapment. That is conduct of which the courts have always 
strongly disapproved . . . .The mens rea implicit in the off ence of statutory conspiracy must 
clearly be such as to recognise the innocence of such a person, notwithstanding that he 
will, in literal terms, be obliged to agree that a course of conduct be pursued involving the 
commission of an off ence.

thinking point 15.4

D1 agrees with D2 that D2 should steal V’s watch as he walks down the street but only if it 

is a Rolex watch. D2 is nine years old.

Has D1 committed conspiracy to rob?

‘I am clearly driven by consideration of the diversity of roles which parties may agree to play
in criminal conspiracies to reject any construction of the statutory language which would
require the prosecution to prove an intention on the part of each conspirator that the criminal
off ence or off ences which will necessarily be committed by one or more of the conspirators if 
the agreed course of conduct is fully carried out should in fact be committed . . . .

There remains the important question whether a person who has agreed that a course of 
conduct will be pursued which, if pursued as agreed, will necessarily amount to or involve
the commission of an off ence is guilty of statutory conspiracy irrespective of his inten-
tion, and, if not, what is the mens rea of the off ence. I have no hesitation in answering the
fi rst part of the question in the negative. There may be many situations in which perfectly
respectable citizens, more particularly those concerned with law enforcement, may enter
into agreements that a course of conduct shall be pursued which will involve commission
of a crime without the least intention of playing any part in furtherance of the ostensibly
agreed criminal objective, but rather with the purpose of exposing and frustrating the crimi-
nal purpose of the other parties to the agreement. To say this is in no way to encourage
schemes by which police act, directly or through the agency of informers, as agents pro-
vocateurs for the purpose of entrapment. That is conduct of which the courts have always
strongly disapproved . . . .The mens rea implicit in the off ence of statutory conspiracy must
clearly be such as to recognise the innocence of such a person, notwithstanding that he
will, in literal terms, be obliged to agree that a course of conduct be pursued involving the
commission of an off ence.
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. . . an essential ingredient in the crime of conspiring to commit a specifi c off ence or off ences 
under section 1(1) of the Act of 1977 is that the accused should agree that a course of con-
duct be pursued which he knows must involve the commission by one or more of the parties 
to the agreement of that off ence or those off ences. But, beyond the mere fact of agreement, 
the necessary mens rea of the crime is, in my opinion, established if, and only if, it is shown 
that the accused, when he entered into the agreement, intended to play some part in the 
agreed course of conduct in furtherance of the criminal purpose which the agreed course of 
conduct was intended to achieve. Nothing less will suffi  ce; nothing more is required.’ Appeal 
dismissed.

This decision led to the strange consequence that a person could be convicted of conspiring 

to commit a crime without actually intending that the crime be committed provided there 

was an agreement to participate in the crime. Although Lord Bridge had dispensed with the 

requirement of intention, participation strangely seemed to demand it. The judgment was 

erroneous to the extent that participation is not referred to in the defi nition of the offence. 

A conspiracy consists of an agreement that a crime will be committed and not an agreement 

that each conspirator will participate in the crime.

Whether Anderson’s offence would now be caught by s45 Serious Crime Act 2007 is also 

debatable because a promise is not an act capable of assisting the commission of an offence. 

Lord Bridge’s judgment can be explained by his acknowledgement that most conspiracies 

concern highly complex plans in which many people participate to a greater or lesser extent. 

In this type of case it is diffi cult to prove an intention on the part of each conspirator that 

the eventual crime be carried out. It might be said that this is even more so in the case of 

serious international fraud where some of the evidence is inevitably outside the jurisdic-

tion. Whether this is suffi cient justifi cation for a law that says you can commit conspiracy to 

commit a crime without intending the crime to ever occur is highly questionable. The point 

received attention by the Court of Appeal in Siracusa and the Privy Council in Yip Chiu-

Cheung v R, below.

Agents provocateurs who intend to commit an offence have the necessary intention for 

conspiracy

R v Siracusa ●  [1990] 90 CR APP R 340 COURT OF APPEAL

The case concerned prosecutions of conspiracy to import into the UK heroin from Thailand 

and cannabis from Kashmir. The intended destination was Canada and the acts concerned 

involved the organised smuggling of massive quantities of drugs.

O’Connor LJ:

‘The appellants contend that where conspiracy to contravene section 170(2)(b) [Customs 
and Excise Management Act 1979] is charged, the position is . . . that [the prosecution] had to 
prove against each defendant that he knew that the Kashmir operation involved cannabis and 
that the Thailand operation involved heroin. If this submission is well-founded, then it is said 
that the learned judge’s direction on conspiracy is fl awed . . . 

We think it obvious that Lord Bridge [in Anderson] cannot have been intending that the organ-
iser of a crime who recruited others to carry it out would not himself be guilty of conspiracy 
unless it could be proved that he intended to play some active part himself thereafter.’

. . . an essential ingredient in the crime of conspiring to commit a specifi c off ence or off ences
under section 1(1) of the Act of 1977 is that the accused should agree that a course of con-
duct be pursued which he knows must involve the commission by one or more of the parties
to the agreement of that off ence or those off ences. But, beyond the mere fact of agreement,
the necessary mens rea of the crime is, in my opinion, established if, and only if, it is shown
that the accused, when he entered into the agreement, intended to play some part in the
agreed course of conduct in furtherance of the criminal purpose which the agreed course of 
conduct was intended to achieve. Nothing less will suffi  ce; nothing more is required.’ Appeal
dismissed.

‘The appellants contend that where conspiracy to contravene section 170(2)(b) [Customs
and Excise Management Act 1979] is charged, the position is . . . that [the prosecution] had to
prove against each defendant that he knew that the Kashmir operation involved cannabis and
that the Thailand operation involved heroin. If this submission is well-founded, then it is said
that the learned judge’s direction on conspiracy is fl awed . . . 

We think it obvious that Lord Bridge [in Anderson] cannot have been intending that the organ-
iser of a crime who recruited others to carry it out would not himself be guilty of conspiracy
unless it could be proved that he intended to play some active part himself thereafter.’
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[With reference to organised conspiracies:]

‘The present case is a classic example of such a conspiracy. It is the hallmark of such crimes 
that the organisers try to remain in the background and more often than not are not appre-
hended. Secondly, the origins of all conspiracies are concealed and it is usually quite impos-
sible to establish when or where the initial agreement was made, or when or where other 
conspirators were recruited. The very existence of the agreement can only be inferred from 
overt acts. Participation in a conspiracy is infi nitely variable: it can be active or passive. If the 
majority shareholder and director of a company consents to the company being used for drug 
smuggling carried out in the company’s name by a fellow director and minority shareholder, 
he is guilty of conspiracy . . . .

The mens rea suffi  cient to support the commission of a substantive off ence will not necessar-
ily be suffi  cient to support a charge of conspiracy to commit that off ence. An intent to cause 
grievous bodily harm is suffi  cient to support the charge of murder, but is not suffi  cient to sup-
port a charge of conspiracy to murder or of attempt to murder . . . .’ Appeal dismissed.

The motive of an agent provocateur is to entrap a criminal (D) by agreeing with him to com-

mit an offence. Anderson required that each conspirator should intend to participate in the 

crime. If a good motive could negate a criminal intention on the part of the agent to commit 

the agreed crime, D would be able to claim that he had not committed conspiracy. The rea-

soning in Anderson was again rejected by the Privy Council in the next case:

Yip Chiu-Cheung v R ●  [1994] 3 WLR 514 PRIVY COUNCIL

D was convicted of conspiracy to traffi c heroin in Hong Kong. D had agreed with an American 

undercover agent (Needham) to meet in Hong Kong where D would supply the agent with 

fi ve kilos of heroin which the agent would then take to Australia. The aim of the agent was 

to expose an international drug traffi cking ring. The agent missed his fl ight to Australia and 

abandoned the plan. D was convicted and argued on appeal that as the agent lacked the 

MR for drug traffi cking, D himself could not be guilty of conspiracy. It was held by the Privy 

Council that the agent’s good motives were irrelevant. He still intended that the crime be 

committed. He was therefore a co-conspirator and it followed that D was guilty of conspiracy 

(see Chapter 3, ‘Intention corresponding to purpose’, p 110).

Lord Griffi ths:

‘On the principal ground of appeal it was submitted that the trial judge and the Court of Appeal 
were wrong to hold that Needham, the undercover agent, could be a conspirator because he 
lacked the necessary mens rea or guilty mind required for the off ence of conspiracy. It was 
urged upon their Lordships that no moral guilt attached to the undercover agent who was at all 
times acting courageously and with the best of motives in attempting to infi ltrate and bring to 
justice a gang of criminal drug dealers. In these circumstances it was argued that it would be 
wrong to treat the agent as having any criminal intent, and reliance was placed upon a passage 
in the speech of Lord Bridge of Harwich in R v Anderson (William Ronald) [1986] AC 27, 38–39; 
but in that case Lord Bridge was dealing with a diff erent situation from that which exists in 
the present case. There may be many cases in which undercover police offi  cers or other law 
enforcement agents pretend to join a conspiracy in order to gain information about the plans 
of the criminals, with no intention of taking any part in the planned crime but rather with the 
intention of providing information that will frustrate it. It was to this situation that Lord Bridge

‘The present case is a classic example of such a conspiracy. It is the hallmark of such crimes
that the organisers try to remain in the background and more often than not are not appre-
hended. Secondly, the origins of all conspiracies are concealed and it is usually quite impos-
sible to establish when or where the initial agreement was made, or when or where other
conspirators were recruited. The very existence of the agreement can only be inferred from
overt acts. Participation in a conspiracy is infi nitely variable: it can be active or passive. If the
majority shareholder and director of a company consents to the company being used for drug
smuggling carried out in the company’s name by a fellow director and minority shareholder,
he is guilty of conspiracy . . . .

The mens rea suffi  cient to support the commission of a substantive off ence will not necessar-
ily be suffi  cient to support a charge of conspiracy to commit that off ence. An intent to cause
grievous bodily harm is suffi  cient to support the charge of murder, but is not suffi  cient to sup-
port a charge of conspiracy to murder or of attempt to murder . . . .’ Appeal dismissed.

‘On the principal ground of appeal it was submitted that the trial judge and the Court of Appeal
were wrong to hold that Needham, the undercover agent, could be a conspirator because he
lacked the necessary mens rea or guilty mind required for the off ence of conspiracy. It was
urged upon their Lordships that no moral guilt attached to the undercover agent who was at all
times acting courageously and with the best of motives in attempting to infi ltrate and bring to
justice a gang of criminal drug dealers. In these circumstances it was argued that it would be
wrong to treat the agent as having any criminal intent, and reliance was placed upon a passage
in the speech of Lord Bridge of Harwich in R v Anderson (William Ronald) [1986] AC 27, 38–39;
but in that case Lord Bridge was dealing with a diff erent situation from that which exists in
the present case. There may be many cases in which undercover police offi  cers or other law
enforcement agents pretend to join a conspiracy in order to gain information about the plans
of the criminals, with no intention of taking any part in the planned crime but rather with the
intention of providing information that will frustrate it. It was to this situation that Lord Bridge
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was referring in Reg v Anderson. The crime of conspiracy requires an agreement between two 
or more persons to commit an unlawful act with the intention of carrying it out. It is the inten-
tion to carry out the crime that constitutes the necessary mens rea for the off ence. As Lord 
Bridge pointed out, an undercover agent who has no intention of committing the crime lacks 
the necessary mens rea to be a conspirator.

The facts of the present case are quite diff erent. Nobody can doubt that Needham was acting 
courageously and with the best of motives; he was trying to break a drug ring. But equally there 
can be no doubt that the method he chose and in which the police in Hong Kong acquiesced 
involved the commission of the criminal off ence of traffi  cking in drugs by exporting heroin 
from Hong Kong without a licence. Needham intended to commit that off ence by carrying the 
heroin through the customs and on to the aeroplane bound for Australia.’ Appeal dismissed.

The result of Yip Chiu-Cheung is that conspiracy requires an intention to commit an offence. 

Anderson held that it did not and this has not been overruled. Although the former is a deci-

sion of a higher court, the Privy Council, it has only persuasive authority.

Draft Criminal Code clause 48 requires intention on the part of at least two people to the 

conspiracy.

thinking point 15.5

On Monday, D1 and D2 agree to import amphetamines into the UK. D2 is an undercover 

police offi cer. On Friday, D1 withdraws from the agreement. In any case, he claims that his 

intention was not to import amphetamines but ephedrine (nose drops). D1 is charged with 

conspiracy to import amphetamines.

Has he committed conspiracy?

‘Necessarily amount to or involve the commission of any off ence’
If the conduct agreed on does not amount to an offence by one or more parties to the agree-

ment there is no liability, even though the participants believe it does.

A and B agree to drink alcohol and sing in the street thinking that they are committing an 

offence. It may be anti-social behaviour but this is not a crime and they cannot therefore 

be convicted of conspiring to commit this act.

An agreement to aid and abet an offence is not suffi cient (R v Hollinshead [1985] 1 All ER 

850). This was recently confi rmed by the Court of Appeal in relation to an agreement to sup-

ply equipment to a cannabis grower who was, in fact, an agent provocateur. Selling is not 

an offence, neither defendant intended to grow the drug and the buyer was not party to the 

agreement to sell: R v Kenning [2008] EWCA Crim 1534. An agreement to aid and abet an 

offence may now be an offence under s44 Serious Crime Act 2007 (see ‘The Serious Crime 

Act 2007: Encouragement and Assistance’, p 789).

As we will see shortly, most conspiracies would now overlap with offences of encourage-

ment or assistance under the Serious Crime Act 2007. This will not occur however where a 

was referring in Reg v Anderson. The crime of conspiracy requires an agreement between two
or more persons to commit an unlawful act with the intention of carrying it out. It is the inten-
tion to carry out the crime that constitutes the necessary mens rea for the off ence. As Lord
Bridge pointed out, an undercover agent who has no intention of committing the crime lacks
the necessary mens rea to be a conspirator.

The facts of the present case are quite diff erent. Nobody can doubt that Needham was acting
courageously and with the best of motives; he was trying to break a drug ring. But equally there
can be no doubt that the method he chose and in which the police in Hong Kong acquiesced
involved the commission of the criminal off ence of traffi  cking in drugs by exporting heroin
from Hong Kong without a licence. Needham intended to commit that off ence by carrying the
heroin through the customs and on to the aeroplane bound for Australia.’ Appeal dismissed.

thinking point 15.5

On Monday, D1 and D2 agree to import amphetamines into the UK. D2 is an undercover 

police offi cer. On Friday, D1 withdraws from the agreement. In any case, he claims that his 

intention was not to import amphetamines but ephedrine (nose drops). D1 is charged with 

conspiracy to import amphetamines.

Has he committed conspiracy?

example
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conspirator does not intend or believe that his assistance will provide encouragement (perhaps 

having been coerced into an agreement) and so conspiracy will still need to be charged.

15.2.3  Impossibility

Statutory conspiracies

Under s1(1)(b) 1977 Act, the actual existence of facts making the agreed crime impossible to 

carry out does not affect liability for statutory conspiracy. Impossibility due to circumstances, 

ineptitude or the absence of a quality will not affect liability. This is similar to impossibility 

concerning attempts and incitement.

Common law conspiracies

Under the common law, impossibility is a defence except for that arising due to ineptitude. 

This still applies to common law conspiracy to defraud and conspiracy to corrupt public moral-

ity. The authority for this is DPP v Nock [1978] AC 979 (HL) in which the defendants agreed 

to produce cocaine by pouring sulphuric acid on to powder which was, in fact, impossible to 

convert into cocaine. Neither was guilty of an attempt or conspiracy to commit the physically 

impossible.

thinking point 15.6

Have D1 and D2 committed a statutory conspiracy?

1.  They agree to rummage through V’s coat pocket hoping to steal something of value. 

The pocket is empty.

2.  They agree to buy what they believe to be cocaine from X. X secretly intends to supply 

baking powder.

3.  Aged 16, they live in London and agree to fare-dodge by failing to pay for a bus ride. 

In fact, bus transport in London is free for children aged 16 and under.

4. They agree to kill V. V is already dead.

5. They agree to kill V in two weeks’ time. V dies the following day.

6. They agree to break into a house by unscrewing the window. The screwdriver breaks.

15.2.4  Conspiracy to Defraud

This common law conspiracy was preserved by s5(2) of the 1977 Act:

(1)  Subject to the following provisions of this section, the off ence of conspiracy at common 

law is hereby abolished.

(2)  Subsection (1) above shall not aff ect the off ence of conspiracy at common law so far as 

relates to conspiracy to defraud . . . .’

[This was amended by s12 Criminal Justice Act 1987:]

thinking point 15.6

Have D1 and D2 committed a statutory conspiracy?

1.  They agree to rummage through V’s coat pocket hoping to steal something of value. 

The pocket is empty.

2.  They agree to buy what they believe to be cocaine from X. X secretly intends to supply 

baking powder.

3.  Aged 16, they live in London and agree to fare-dodge by failing to pay for a bus ride. 

In fact, bus transport in London is free for children aged 16 and under.

4. They agree to kill V. V is already dead.

5. They agree to kill V in two weeks’ time. V dies the following day.

6. They agree to break into a house by unscrewing the window. The screwdriver breaks.

(1)  Subject to the following provisions of this section, the off ence of conspiracy at common

law is hereby abolished.

(2)  Subsection (1) above shall not aff ect the off ence of conspiracy at common law so far as

relates to conspiracy to defraud . . . .’

[This was amended by s12 Criminal Justice Act 1987:]
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(1) If–

 (a)  a person agrees with any other person or persons that a course of conduct shall be 

pursued; and

 (b)  that course of conduct will necessarily amount to or involve the commission of any 

off ence or off ences by one or more of the parties to the agreement if the agreement 

is carried out in accordance with their intentions, the fact that it will do so shall not 

preclude a charge of conspiracy to defraud being brought against any of them in 

respect of the agreement.

(3)  A person guilty of conspiracy to defraud is liable on conviction on indictment to impris-

onment for a term not exceeding 10 years or a fi ne or both.

The offence was also excluded from the reform of deception offences under the Fraud Act 

2006.

Actus reus

The AR consists of an agreement to pursue a course of conduct which, if carried out in 

accordance with the intentions of the conspirators, will necessarily amount to a fraud offence 

contrary to s1 Fraud Act 2006. Conspiracy to defraud is concerned with economic loss. The 

defi nition of ‘defraud’ under the common law was tainted with uncertainty and was inter-

preted as meaning no more than ‘dishonesty’ (Scott v Commissioner of Police [1974] 3 WLR 

741). This meant that it went wider than agreements to commit crimes and could include 

agreements to commit tortious and even lawful conduct. The offence is confi ned in practice 

to conspiracies to cause economic prejudice and to deceive a person into acting contrary to 

their public duty. The new fraud offence in s1 Fraud Act 2006 is very wide and will therefore 

support agreements to defraud in a wide range of circumstances (see Chapter 12, ‘Property 

Offences 1’, p 624).

The Law Commission in ‘Fraud’ (Law Com No 276, 2002) acknowledged that conspiracy to 

defraud was an anomalous crime:

‘3.2 The concept of fraud, for the purposes of conspiracy to defraud, is wider than the range 
of conduct caught by any of the individual statutory off ences involving dishonest behaviour. 
Thus it can be criminal for two people to agree to do something which it would not be unlawful 
for one person to do. . . . 

3.4 The 1977 Act was the implementation of our Report on Conspiracy and Criminal Law Reform, 
which ‘emphatically’ concluded that the object of a conspiracy should be limited to the com-
mission of a substantive off ence and that there should be no place in a criminal code for a law 
of conspiracy extending beyond this ambit. An agreement should not be criminal where that 
which it was agreed should be done would not amount to a criminal off ence by one person.

3.5 This Commission has repeated its adherence to this principle in subsequent reports and we 
believe it commands very wide support. Either conspiracy to defraud is too wide in its scope 
(in that it catches agreements to do things which are rightly not criminal) or the statutory 
off ences are too narrow (in that they fail to catch certain conduct which should be criminal) – 
or, which is our view, the problem is a combination of the two. On any view, the present position 
is anomalous and has no place in a coherent criminal law.’

(1) If–

 (a)  a person agrees with any other person or persons that a course of conduct shall be

pursued; and

 (b)  that course of conduct will necessarily amount to or involve the commission of any

off ence or off ences by one or more of the parties to the agreement if the agreement

is carried out in accordance with their intentions, the fact that it will do so shall not

preclude a charge of conspiracy to defraud being brought against any of them in

respect of the agreement.

(3)  A person guilty of conspiracy to defraud is liable on conviction on indictment to impris-

onment for a term not exceeding 10 years or a fi ne or both.

‘3.2 The concept of fraud, for the purposes of conspiracy to defraud, is wider than the range
of conduct caught by any of the individual statutory off ences involving dishonest behaviour.
Thus it can be criminal for two people to agree to do something which it would not be unlawful
for one person to do. . . . 

3.4 The 1977 Act was the implementation of our Report on Conspiracy and Criminal Law Reform,
which ‘emphatically’ concluded that the object of a conspiracy should be limited to the com-
mission of a substantive off ence and that there should be no place in a criminal code for a law
of conspiracy extending beyond this ambit. An agreement should not be criminal where that
which it was agreed should be done would not amount to a criminal off ence by one person.

3.5 This Commission has repeated its adherence to this principle in subsequent reports and we
believe it commands very wide support. Either conspiracy to defraud is too wide in its scope
(in that it catches agreements to do things which are rightly not criminal) or the statutory
off ences are too narrow (in that they fail to catch certain conduct which should be criminal) –
or, which is our view, the problem is a combination of the two. On any view, the present position
is anomalous and has no place in a coherent criminal law.’
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The Commission was of the view that since a capitalist economy involves the pursuit of profi t 

with consequent risk of loss to others, the wide defi nition of ‘to defraud’ involving a dishon-

est agreement to make a gain at another’s expense may well encompass some aspects of 

legitimate commercial practice which are not dishonest. Dishonesty has no fi xed meaning. 

It is defi ned according to the Ghosh test (see Chapter 12, ‘Dishonesty—the Ghosh test’, 

p 663). Ultimately, this is a question of fact for the jury according to ordinary standards which 

may be at variance with the standards of either the defendant or commercial practice. This 

contributes to the unacceptable width of the offence with potential violations of Article 7 

ECHR (certainty). The offence has been frequently criticised by the House of Lords, eg R v GG 

Plc [2008] UKHL 17. Conspiracy to defraud was not abolished by the Fraud Act 2006 for fear 

of creating unacceptable gaps in the law.

Mens rea

MR consists of intention to defraud as defi ned in s2 Fraud Act 2006: false representation. 

Therefore, D must:

make a false representation• 

knowing or intending that it was untrue or misleading• 

dishonestly.• 

Sentence

The maximum sentence is that which applies to the corresponding substantive offence.

thinking point 15.7

Two railway employees decide to make and sell their own sandwiches on a train and to 

keep the profi ts.

Have they committed conspiracy to defraud?

15.2.5  Conspiracy to Corrupt Public Morals and 
Conspiracy to Outrage Public Decency

In these offences we see how far morality is a matter for the criminal law. The focus of the 

reported cases has been obscene publications. In practice, conspiracy to corrupt public mor-

als has been used to control prostitution, sex shows and pornography. Many of the prosecu-

tions stem from a time when public morality was more easily outraged by so-called obscene 

publications than is currently the case. Conspiracy to outrage public decency has been used 

to control public exhibitions.

These common law offences were preserved by s5 of the 1977 Act:

(3)  Subsection (1) above shall not aff ect the off ence of conspiracy at common law if and in so 

far as it may be committed by entering into an agreement to engage in conduct which–

 (a) tends to corrupt public morals or outrages public decency, but

 (b)  would not amount to or involve the commission of an off ence if carried out by a sin-

gle person otherwise than in pursuance of an agreement.

thinking point 15.7

Two railway employees decide to make and sell their own sandwiches on a train and to 

keep the profi ts.

Have they committed conspiracy to defraud?

(3)  Subsection (1) above shall not aff ect the off ence of conspiracy at common law if and in so

far as it may be committed by entering into an agreement to engage in conduct which–

(a) tends to corrupt public morals or outrages public decency, but

(b)  would not amount to or involve the commission of an off ence if carried out by a sin-

gle person otherwise than in pursuance of an agreement.
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Section 5(3) applies the common law rules to these two conspiracies so long as the object of 

the agreement does not amount to a crime. If it amounts to a crime, it will be charged as a 

statutory conspiracy under s1.

It was for many years unclear as to whether there were at common law substantive offences 

of corrupting public morality or outraging public decency and therefore whether the equiva-

lent conspiracy offences involved an agreement to commit common law crimes as opposed 

to moral wrongs. The House of Lords in Shaw below by a 4:1 majority held that there was 

an offence of corrupting public morality and thus it was indictable as a conspiracy to com-

mit either a wrongful act (not a crime) or an offence. Shaw was the fi rst case in which the 

offence appeared.

Shaw v DPP ●  [1961] 2 ALL ER 446 HOUSE OF LORDS

The case arose out of the publication of a pamphlet called ‘The Ladies’ Directory’ containing 

names, addresses, telephone numbers and details of perversions of prostitutes. The women 

paid for advertisements to be published. Shaw was also charged and convicted under s2 

Obscene Publications Act 1959 and of living on the earnings of prostitutes contrary to s30 

Sexual Offences Act 1956. The conspiracy count was included in the indictment owing to 

doubt of Shaw’s liability of the statutory offences and also because punishment was not 

limited to the two-year maximum under the 1959 Act. Shaw had, in fact, sought legal advice 

before publication and had left a copy of the magazine with Scotland Yard as a precaution.

You should note that prostitution has never been prohibited by the criminal law.

The House stated in the broadest terms that the courts were the custodians of public morals 

and that this entitled them to ‘superintend’ offences prejudicial to the public welfare, particu-

larly between the gaps created by piecemeal legislation.

Viscount Simonds:

‘. . . Need I say, my Lords, that I am no advocate of the right of the judges to create new criminal 
off ences? . . . 

But I am at a loss to understand how it can be said either that the law does not recognise a 
conspiracy to corrupt public morals or that, though there may not be an exact precedent for 
such a conspiracy as this case reveals, it does not fall fairly within the general words by which 
it is described . . . .

On the one hand it is said that it is not possible in the twentieth century for the court to cre-
ate a new head of public policy, on the other it is said that this is but a new example of a well-
established head.

In the sphere of criminal law I entertain no doubt that there remains in the courts of law a residual 
power to enforce the supreme and fundamental purpose of the law, to conserve not only the 
safety and order but also the moral welfare of the State, and that it is their duty to guard it against 
attacks which may be the more insidious because they are novel and unprepared for. That is the 
broad head (call it public policy if you wish) within which the present indictment falls. To one of 
your Lordships it may appear an aff ront to public decency, to another, considering that it may 
succeed in its obvious intention of provoking libidinous desires, it will seem a corruption of public 
morals. Yet others may deem it aptly described as the creation of a public mischief or the under-
mining of moral conduct. The same act will not in all ages be regarded in the same way.’

‘. . . Need I say, my Lords, that I am no advocate of the right of the judges to create new criminal
off ences? . . . 

But I am at a loss to understand how it can be said either that the law does not recognise a
conspiracy to corrupt public morals or that, though there may not be an exact precedent for
such a conspiracy as this case reveals, it does not fall fairly within the general words by which
it is described . . . .

On the one hand it is said that it is not possible in the twentieth century for the court to cre-
ate a new head of public policy, on the other it is said that this is but a new example of a well-
established head.

In the sphere of criminal law I entertain no doubt that there remains in the courts of law a residual
power to enforce the supreme and fundamental purpose of the law, to conserve not only the
safety and order but also the moral welfare of the State, and that it is their duty to guard it against
attacks which may be the more insidious because they are novel and unprepared for. That is the
broad head (call it public policy if you wish) within which the present indictment falls. To one of 
your Lordships it may appear an aff ront to public decency, to another, considering that it may
succeed in its obvious intention of provoking libidinous desires, it will seem a corruption of public
morals. Yet others may deem it aptly described as the creation of a public mischief or the under-
mining of moral conduct. The same act will not in all ages be regarded in the same way.’
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Lord Reid dissented and pointed out that whilst many of the precedents relied upon by the 

majority concerned cases of conspiring to corrupt individual morality (mainly young girls), 

they were not good authority for it to be an offence to conspire to corrupt the morality of a 

man of mature years.

Corruption was defi ned as ‘to lead morally astray’. Whether any matter was capable of cor-

rupting was for the jury to decide. This was essentially asking the jury to decide a question of 

law. The objection to such an uncertain standard was one of arbitrariness and inconsistency. 

As Lord Reid himself remarked:

‘In other words, you cannot tell what is criminal except by guessing what views a jury will take, 
and juries’ views may vary and may change with the passing of time . . . If a jury is entitled to 
water down the strong words “deprave” and “corrupt” or “debauch”, so as to mean lead morally 
astray, then it seems that the court has transferred to the jury the whole of its functions as 
censor morum, the law will be whatever any jury may happen to think it ought to be, and this 
branch of the law will have lost all the certainty which we rightly prize in other branches of our 
law.’

In the 10 years between Shaw and the next case, there were 40 prosecutions for conspiracy 

to corrupt public morals only one of which was reported (Anderson [1972] 1 QB 304: the 

prosecution of the publishers of a student magazine called ‘Oz’ for showing a picture of 

Rupert the Bear with an erect penis. The prosecution failed but production of the magazine 

was halted). Although the 1970s ushered in a culture of relative moral permissiveness, the 

courts refused to abdicate their role of custodians of public morality.

Knuller v DPP ●  [1972] 3 WLR 143 HOUSE OF LORDS

The case was concerned with an agreement by several defendants to insert into a column of 

an underground magazine (International Times) an advertisement for the purpose of arrang-

ing homosexual acts between consenting adult males in private. Homosexuality had been 

de-criminalised by the Sexual Offences Act 1967 and was therefore not a crime at the time 

of the agreement. However, the age of consent for homosexual males was 21 and the pur-

pose of the prosecution was a) to deter young men from under that age from responding to 

the advertisements and b) to protect public morality from ‘lewd, disgusting and offensive’ 

advertisements. The defendants were convicted of one count of conspiracy to corrupt public 

morals and one count of conspiracy to outrage public decency. They appealed. The defence 

argument was that the conspiracy charges had been laid in order to circumvent the limita-

tions of the substantive offence of obscenity in s2(4) Obscene Publications Act 1959.

The House retreated from its sweeping assumption of custodianship of public morality in this 

case and Shaw was criticised on the basis that it was not to be taken as lending support to the 

doctrine that the courts have a general or residual power either to create or to widen offences 

so as to make previously lawful conduct unlawful. But Shaw was not overruled. Further, there 

was confi rmation of the court’s power to classify new fact situations as conspiracies to cause 

‘public mischief’ or acts contrary to public policy.

[Regarding Count 1 (conspiracy to corrupt public morals) Lord Reid said:]

‘Although I would not support reconsidering Shaw’s case I think that we ought to clarify one or 
two matters. In the fi rst place conspiracy to corrupt public morals is something of a misnomer.

‘In other words, you cannot tell what is criminal except by guessing what views a jury will take,
and juries’ views may vary and may change with the passing of time . . . If a jury is entitled to
water down the strong words “deprave” and “corrupt” or “debauch”, so as to mean lead morally
astray, then it seems that the court has transferred to the jury the whole of its functions as
censor morum, the law will be whatever any jury may happen to think it ought to be, and this
branch of the law will have lost all the certainty which we rightly prize in other branches of our
law.’

‘Although I would not support reconsidering Shaw’s case I think that we ought to clarify one or
two matters. In the fi rst place conspiracy to corrupt public morals is something of a misnomer.
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It really means to corrupt the morals of such members of the public as may be infl uenced by 
the matter published by the accused.

Next I think that the meaning of the word “corrupt” requires some clarifi cation. One of my 
objections to the Shaw decision is that it leaves too much to the jury. I recognise that in the 
end it must be for the jury to say whether the matter published is likely to lead to corruption. 
But juries, unlike judges, are not expected to be experts in the use of the English language and 
I think that they ought to be given some assistance . . . . “Corrupt” is a strong word and the jury 
ought to be reminded of that, as they were in the present case. The Obscene Publications Act 
1959 appears to use the words “deprave” and “corrupt” as synonymous, as I think they are. 
We may regret that we live in a permissive society but I doubt whether even the most staunch 
defender of a better age would maintain that all or even most of those who have at one time 
or in one way or another been led astray morally have thereby become depraved or corrupt. I 
think that the jury should be told in one way or another that although in the end the question 
whether matter is corrupting is for them, they should keep in mind the current standards of 
ordinary decent people.

I can now turn to the appellants’ second argument. They say that homosexual acts between 
adult males in private are now lawful so it is unreasonable and cannot be the law that other 
persons are guilty of an off ence if they merely put in touch with one another two males who 
wish to indulge in such acts. But there is a material diff erence between merely exempting cer-
tain conduct from criminal penalties and making it lawful in the full sense . . . . Section 4 Sexual 
Off ences Act 1967 shows that procuring is still a serious off ence and it would seem that some 
of the facts in this case might have supported a charge under that section.

I fi nd nothing in the Act to indicate that Parliament thought or intended to lay down that indul-
gence in these practices is not corrupting. I read the Act as saying that, even though it may be 
corrupting, if people choose to corrupt themselves in this way that is their aff air and the law 
will not interfere. But no licence is given to others to encourage the practice. So if one accepts 
Shaw’s case as rightly decided it must be left to each jury to decide in the circumstances of 
each case whether people were likely to be corrupted.’

[Regarding Count 2 (conspiracy to outrage public decency) on the same facts:]

‘The crucial question here is whether in this generalised form this is an off ence known to the 
law . . . We were informed that a charge of this character has never been brought with regard to 
printed matter on sale to the public . . . The recognized off ences with regard to such matter are 
based on its being obscene, ie likely to corrupt or deprave. The basis of the new off ence if it is 
one is quite diff erent. It is that ordinary decent-minded people who are not likely to become 
corrupted or depraved will be outraged or utterly disgusted by what they read. To my mind 
questions of public policy of the utmost importance are at stake here.

I think that the objections to the creation of this generalised off ence are similar in character to 
but even greater than the objections to the generalised off ence of conspiracy to corrupt pub-
lic morals. In upholding the decision in Shaw’s case . . . we are, in my view, in no way affi  rming or 
lending any support to the doctrine that the courts still have some general or residual power 
either to create or so to widen existing off ences as to make punishable conduct of a type hith-
erto not subject to punishment. Apart from some statutory off ences of limited application, there 
appears to be neither precedent nor authority of any kind for punishing the publication of writ-
ten or printed matter on the ground that it is indecent as distinct from being obscene . . . .To say,

It really means to corrupt the morals of such members of the public as may be infl uenced by
the matter published by the accused.

Next I think that the meaning of the word “corrupt” requires some clarifi cation. One of my
objections to the Shaw decision is that it leaves too much to the jury. I recognise that in the
end it must be for the jury to say whether the matter published is likely to lead to corruption.
But juries, unlike judges, are not expected to be experts in the use of the English language and
I think that they ought to be given some assistance . . . . “Corrupt” is a strong word and the jury
ought to be reminded of that, as they were in the present case. The Obscene Publications Act
1959 appears to use the words “deprave” and “corrupt” as synonymous, as I think they are.
We may regret that we live in a permissive society but I doubt whether even the most staunch
defender of a better age would maintain that all or even most of those who have at one time
or in one way or another been led astray morally have thereby become depraved or corrupt. I
think that the jury should be told in one way or another that although in the end the question
whether matter is corrupting is for them, they should keep in mind the current standards of 
ordinary decent people.

I can now turn to the appellants’ second argument. They say that homosexual acts between
adult males in private are now lawful so it is unreasonable and cannot be the law that other
persons are guilty of an off ence if they merely put in touch with one another two males who
wish to indulge in such acts. But there is a material diff erence between merely exempting cer-
tain conduct from criminal penalties and making it lawful in the full sense . . . . Section 4 Sexual
Off ences Act 1967 shows that procuring is still a serious off ence and it would seem that some
of the facts in this case might have supported a charge under that section.

I fi nd nothing in the Act to indicate that Parliament thought or intended to lay down that indul-
gence in these practices is not corrupting. I read the Act as saying that, even though it may be
corrupting, if people choose to corrupt themselves in this way that is their aff air and the law
will not interfere. But no licence is given to others to encourage the practice. So if one accepts
Shaw’s case as rightly decided it must be left to each jury to decide in the circumstances of 
each case whether people were likely to be corrupted.’

‘The crucial question here is whether in this generalised form this is an off ence known to the
law . . . We were informed that a charge of this character has never been brought with regard to
printed matter on sale to the public . . . The recognized off ences with regard to such matter are
based on its being obscene, ie likely to corrupt or deprave. The basis of the new off ence if it is
one is quite diff erent. It is that ordinary decent-minded people who are not likely to become
corrupted or depraved will be outraged or utterly disgusted by what they read. To my mind
questions of public policy of the utmost importance are at stake here.

I think that the objections to the creation of this generalised off ence are similar in character to
but even greater than the objections to the generalised off ence of conspiracy to corrupt pub-
lic morals. In upholding the decision in Shaw’s case . . . we are, in my view, in no way affi  rming or
lending any support to the doctrine that the courts still have some general or residual power
either to create or so to widen existing off ences as to make punishable conduct of a type hith-
erto not subject to punishment. Apart from some statutory off ences of limited application, there
appears to be neither precedent nor authority of any kind for punishing the publication of writ-
ten or printed matter on the ground that it is indecent as distinct from being obscene . . . .To say,
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as is said in this charge, that it outrages public decency adds no new factor; it seems to me to 
mean no more than that the degree of indecency is such that decent members of the public who 
read the material will not merely feel shocked or disgusted but will feel outraged. If this charge is 
an attempt to introduce something new into the criminal law it cannot be saved because it is lim-
ited to what a jury might think to be a high degree of indecency . . . .To recognize this crime would 
go contrary to the whole trend of public policy followed by Parliament in recent times. I have no 
hesitation in saying that in my opinion the conviction of the appellants on the second count must 
be quashed.’ Appeal dismissed on count 1. Appeal allowed on count 2.

NOTE

Conspiracy to outrage public decency: Without deciding whether there was a substantive 

offence of outraging public decency, the House confi rmed that the corresponding conspiracy 

offence existed in relation to public exhibitions of anything which an ordinary decent man 

or woman would fi nd to be ‘shocking, disgusting and revolting’. It did not apply to printed 

matter and D’s conviction was overturned. However, he was rightly convicted of conspiracy 

to corrupt public morality.

The Court of Appeal later confi rmed in Gibson & Sylverie [1990] 2 QB 619 that outraging 

public decency was a substantive offence. D exhibited earrings made from frozen human 

foetuses of three or four months’ gestation. His conviction was upheld.

In Rose v DPP [2006] Crim LR 993 a man who exposed his penis with a female performing an 

act of oral sex upon him at 00.54am in the foyer of a bank containing ATM machines to which 

the public had access had his conviction for an act outraging public decency overturned by 

the Court of Appeal. The act was captured on CCTV. The only person who had witnessed the 

event was the manageress of the bank when she later viewed the recording. The Court of 

Appeal held that no offence was committed where the act was not seen by anyone who was 

not participating in it. One observer did not satisfy the necessary public element of the sub-

stantive offence. It remains the case, however, that the defi nition of the substantive offence, 

and hence any conspiracy to commit it, are extremely vague.

15.2.6  Reform

The Law Commission has recommended reform of conspiracy and attempts in the light of the 

expansion of organised and international crime (Law Com CP No 183, 2007). It is proposed 

that s1(1) Criminal Attempts Act 1981 should be abolished and replaced by two inchoate 

offences:

1. an offence of criminal attempt limited to D’s last acts;

2. an offence of criminal preparation covering acts which are part of the execution of the plan.

Both would require an intention to commit the fi nal offence. The existing boundaries of liabil-

ity are not intended by these proposals to be extended. The two new offences would require 

a distinction between ‘last acts’ and ‘preparatory acts’. It would not seem to avoid the current 

diffi cult distinction between ‘more than merely preparatory’ and ‘merely preparatory’ but 

does provide some guidance in the form of a list of examples of acts which should be more 

than merely preparatory. For further details see: www.lawcom.gov.uk/conspiracy.htm.

as is said in this charge, that it outrages public decency adds no new factor; it seems to me to
mean no more than that the degree of indecency is such that decent members of the public who
read the material will not merely feel shocked or disgusted but will feel outraged. If this charge is
an attempt to introduce something new into the criminal law it cannot be saved because it is lim-
ited to what a jury might think to be a high degree of indecency . . . .To recognize this crime would
go contrary to the whole trend of public policy followed by Parliament in recent times. I have no
hesitation in saying that in my opinion the conviction of the appellants on the second count must
be quashed.’ Appeal dismissed on count 1. Appeal allowed on count 2.

thinking point 
15.8

Which ECHR 

rights could 

be violated by 

the offences of 

conspiracy to 

corrupt public 

morality or to 

outrage public 

decency?

www.lawcom.gov.uk/conspiracy.htm
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Common law and statutory conspiracies are defi ned by s1(1) Criminal Law Act 1977:

These are intentional crimes.

Actus reus

Agreement between two or more people to commit a crime.• 

Mens rea

Intention to commit a criminal offence and that the result should occur.• 

Knowledge or intention as to the circumstances of the offence.• 

In the case of common law conspiracies to defraud and corrupt public morality or outrage • 

public decency the intention may be to commit a result which may be wider than a crime.

Impossibility

Statutory conspiracies—as for attempt—all types of impossibility are included (legal, factual • 

and ineptitude).

Common law conspiracies—only ineptitude.• 

 15.3  The Serious Crime Act 2007: 
Encouragement and Assistance

15.3.1 Introduction• 

15.3.2 Problems with the Old Law of Incitement• 

15.3.3 Section 44: Intending to Assist or Encourage• 

15.3.4 Section 45: Assisting or Encouraging Believing an Offence will be Committed• 

15.3.5 Section 46: Encouraging or Assisting Offences Believing one or more will be • 

Committed

15.3.6 Defences• 

15.3.7 Conclusion• 

15.3.1  Introduction

Part 2 of the Serious Crime Act 2007 (SCA) came into force on 1 October 2008. It abolishes 

common law incitement and replaces it with three new offences covering ‘assisting and 

encouraging’ another (P) to commit an offence. These are inchoate offences. They over-

lap with secondary liability and are very broad. It has been said that the resulting offences 

are some of the most convoluted and complicated to have been enacted for decades (D. 

Ormerod, R. Furston ‘Serious Crime Act 2007: The Part 2 Offences’ [2009] Crim LR 389). 

Statutory offences of incitement such as soliciting murder are retained by the Act but these 

are beyond the scope of this book. Sentences for the new offences will be the maximum 

which is available for the completed crime.

Common law and statutory conspiracies are defi ned by s1(1) Criminal Law Act 1977:

These are intentional crimes.

Actus reus

Agreement between two or more people to commit a crime.• 

Mens rea

Intention to commit a criminal offence and that the result should occur.• 

Knowledge or intention as to the circumstances of the offence.•

In the case of common law conspiracies to defraud and corrupt public morality or outrage • 

public decency the intention may be to commit a result which may be wider than a crime.

Impossibility

Statutory conspiracies—as for attempt—all types of impossibility are included (legal, factual •

and ineptitude).

Common law conspiracies—only ineptitude.•

section
summary
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15.3.2  Problems with the Old Law of Incitement

Incitement was an offence of suggesting, encouraging, persuading, infl uencing, threatening, 

pressurising another to commit an offence as opposed to a civil wrong.

The incitement occurred as soon as the suggestion was made. The suggested or incited crime 

did not have to be committed. Indeed, if it was, there would not have been an offence of 

incitement but of counselling or procuring a completed offence.

The old offence of incitement had been criticised as being uncertain. There was one, albeit rare, 

problem which provided practical diffi culties: incitement provided no liability for ‘facilitation’, eg 

if D supplied P with a weapon intending that P commit a crime with it but for some reason P did 

not do so, D would probably have escaped liability for incitement for lack of ‘encouragement’ 

which was essential to the offence. In the absence of any agreement between D and P neither 

could there be liability for conspiracy. Unless more than preparatory steps had been taken, 

there could be no liability for an attempt and there could be no liability for secondary participa-

tion unless the fi nal offence had actually been committed. There was therefore a gap in the 

law in respect of one who ‘facilitated’ P’s crime with the intention that it should be committed 

where it was not. Of course, many new facilitation offences have been created over recent years 

to deal with serious crime and terrorism. In addition, possession offences might deal with the 

example above. There is therefore some reason to doubt the necessity for these new offences 

and justifi ed concern that they are over-complex. Every attempt has been made here to explain 

them briefl y and intelligibly but whether the attempt succeeds is an open question.

15.3.3  Section 44: Intending to Assist or Encourage

In each of the three new offences, D’s liability is not dependent on P and is complete as soon 

as D commits the act or omission in question.

(1) A person commits an off ence if–

 (a) he does an act capable of encouraging or assisting the commission of an off ence; and

 (b) he intends to encourage or assist its commission.

(2)  But he is not to be taken to have intended to encourage or assist the commission of 

an off ence merely because such encouragement or assistance was a foreseeable 

 consequence of his act.

This is an inchoate offence of ‘facilitation’ based on D’s intention or purpose to do an act 

which is ‘capable’ of encouraging or assisting P to commit a crime. A s44 offence is committed 

even though P is not in fact encouraged and even though P does not commit the fi nal offence. 

It will not matter that D is unaware that his act is an offence. This is what needs to be proved:

Actus reus

There must be an act or course of conduct not an omission;• 

It need only be ‘capable’ of encouraging or assisting P to commit a crime and need not • 

actually do so;

(1) A person commits an off ence if–

(a) he does an act capable of encouraging or assisting the commission of an off ence; and

(b) he intends to encourage or assist its commission.

(2)  But he is not to be taken to have intended to encourage or assist the commission of 

an off ence merely because such encouragement or assistance was a foreseeable

consequence of his act.
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It can include a threat or coercion upon a third party to commit a crime;• 

It can include arranging for another person to encourage or assist a further person to com-• 

mit a crime (s65(1)).

Mens rea

D must intend that conduct to encourage or assist P to commit a crime;• 

s47(5)(a): where the offence being assisted or encouraged is one requiring MR, D must • 

believe that the crime would be committed by another with that MR or he must be reck-

less as to that fact or, if D were to actually commit the offence in question, he would do it 

with that MR.

Therefore, D must either have belief or recklessness that P will commit the offence with MR 

(ie conduct/circumstances and result elements) or he must himself have the MR for the fi nal 

offence.

D supplies P with a hammer to throw through a shop window. P never commits the offence. 

S44 will be proved by: 

1. A deliberate act (supplying the hammer);

2. An intention to encourage or assist P to commit criminal damage;

3. An intention that P should commit the offence.

4. MR in relation to P’s offence, ie: 

a.  a belief that P will or awareness that P might intentionally or recklessly throw the 

hammer through the window (conduct);

b.  an intention, belief or awareness that the window does not or might not belong to P 

and that there is no lawful excuse for his actions (circumstances);

c.  an intention, belief or awareness that unlawful criminal damage will be caused by 

P’s act (result); OR

d.  D must himself possess the necessary intention or recklessness for criminal damage. This 

would apply where D has no belief or awareness that P has the MR for the offence.

5. Intention must be direct not oblique (s44(2)).

15.3.4  Section 45: Assisting or Encouraging 
Believing an Off ence will be Committed

A person commits an off ence if–

(a) he does an act capable of encouraging or assisting the commission of an off ence; and

(b) he believes–

 (i)  that the off ence will be committed; and

 (ii) that his act will encourage or assist its commission.

[D does not need to intend P to commit the fi nal off ence, merely to believe that P will do so. 

Again, P does not need to commit the off ence.]

example

A person commits an off ence if–

(a) he does an act capable of encouraging or assisting the commission of an off ence; and

(b) he believes–

 (i)  that the off ence will be committed; and

 (ii) that his act will encourage or assist its commission.

[D does not need to intend P to commit the fi nal off ence, merely to believe that P will do so.

Again, P does not need to commit the off ence.]
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Actus reus

As for s44 (‘Section 44: Intending to Assist or Encourage’, above).

Mens rea

D must believe: that P will (not might) commit an offence and that his act will (not might) • 

encourage or assist P to commit it; and

s47(5) applies in relation to s45 as it does in relation to s44.• 

‘Belief’ is not defi ned but under the common law it means more than suspicion and less than 

knowledge (Moys [1984] 79 Cr App R 72 Court of Appeal).

D gives P a metal bar believing that P will use it in order to burgle a house. P never commits 

the offence. Section 45 will be proved by: 

1. A deliberate act (supplying the metal bar);

2. A belief that P will commit burglary;

3. A belief that his act will encourage or assist P to burgle;

4.  The MR of burglary in relation to P’s offence, ie:

a. A belief or awareness that P will commit burglary with MR as to entry (conduct);

b. An intention, belief or awareness that he will do so as a trespasser (circumstances);

c.  An intention, belief or awareness that he will do so with intent to commit an ulterior 

offence (circumstances/result); OR

d.  D must himself possess the necessary MR for burglary (ie intentional reckless entry 

as a trespasser with intent to commit an ulterior offence). This would apply where D 

has no belief or awareness that P has the MR for the offence.

A s45 offence is committed even though P is not in fact encouraged, P does not commit the 

fi nal offence and D is unaware that burglary is an offence.

15.3.5  Section 46: Encouraging or Assisting Off ences 
Believing one or more will be Committed

(1) A person commits an off ence if–

(a)  he does an act capable of encouraging or assisting the commission of one or more 

of a number of off ences; and

(b) he believes–

 (i)    that one or more of those off ences will be committed (but has no belief as to 

which); and

 (ii) that his act will encourage or assist the commission of one or more of them.

(2)  It is immaterial for the purposes of subsection (1)(b)(ii) whether the person has any 

belief as to which off ence will be encouraged or assisted.

example

(1) A person commits an off ence if–

(a)  he does an act capable of encouraging or assisting the commission of one or more

of a number of off ences; and

(b) he believes–

 (i)    that one or more of those off ences will be committed (but has no belief as to

which); and

 (ii) that his act will encourage or assist the commission of one or more of them.

(2)  It is immaterial for the purposes of subsection (1)(b)(ii) whether the person has any

belief as to which off ence will be encouraged or assisted.
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This section refl ects the law on joint enterprise in secondary liability where D participates 

in conduct which he knows will lead to an offence but is unaware as to which fi nal offence 

might be committed. A s46 offence is committed even though P is not in fact encouraged, P 

does not commit the fi nal offence and D is unaware that any potential consequences amount 

to an offence.

Actus reus

As for s44 (‘Section 44: Intending to Assist or Encourage’, above).

Mens rea

D must believe: that P will (not might) commit one or more offences and that his act will • 

(not might) encourage or assist P to commit the offence/s; and

s47(5) applies in relation to s46 as it does in relation to s44.• 

s46(1)b(i): if D believes one offence in particular will be committed, the offence should be • 

s45 not s46. (cf: S and H, Times 5 January 2012 CA.)

D drives P to a building aware of the fact that P will commit either burglary, criminal dam-

age, GBH, murder or some or all of them, but he does not know which. P never commits 

the offence. S46 will be proved by: 

1. A deliberate act (driving);

2. A belief that P will commit one or more of these offences;

3.  A belief that his act will encourage or assist P to commit one or more of these 

offences;

4.  a.  A belief or awareness that P will have MR for any offence in relation to the conduct 

of any offence P commits;

b.  An intention, belief or awareness that P will have MR in relation to circumstances 

and result of any offence he commits; OR

5.  D must have the actual MR for any fi nal offence as if he were going to commit it. This 

would apply where D has no belief or awareness that P has the MR for the offence.

‘Encouraging’ is not defi ned but should have the same meaning as for incitement, ie ‘to spur 

on by advice, encouragement or persuasion’ (Invicta Plastics Ltd v Clare [1976] RTR 251 DC—a 

case of a company inciting readers of a magazine to commit an offence of avoiding police 

speed traps by buying their tailor-made devices).

The three offences are wider than incitement in these respects:

1.  D need not actually communicate his encouragement to P. If he attempts to do so by 

email, text or letter but the message is never received, one of the new offences will be 

committed. Incitement had to be communicated.

2.  P need not be aware of D’s intention to encourage. An offence will be committed even 

where weapons/tools are received by P from D innocently.

3.  Any of the offences may be committed where D anticipates that P will commit an inchoate 

offence or even one of the new offences. This makes them extremely wide and creates 

offences of double inchoate liability.

4.  All three offences can be committed by D recklessly.

example
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‘Assisting’ is very wide and includes acts designed to reduce the chance of criminal pro-

ceedings in respect of that offence or by failing to take reasonable steps to discharge a 

duty (s65).

15.3.6  Defences

General defences such as insanity will apply but there is no defence of withdrawal.

The Act provides certain statutory defences:

Section 50: Reasonableness

A person is not guilty of an offence if he proves knowledge or belief in certain circumstances 

and that it was reasonable for him to act in the circumstances as he believed them to be. 

Factors to be taken into account in determining reasonableness include:

the seriousness of the anticipated offence;• 

D’s purpose;• 

any authority by which D claims to be acting.• 

This is a reverse-onus defence. (For the criticisms of this type of defence, see Chapter 4, Strict 

Liability under the ECHR, p 193.)

Section 51: Victimhood

If D is a victim or a member of a protected category, he cannot be guilty. This defence 

is aimed at children, the elderly and those traffi cked for exploitation in relation to sexual 

offences.

15.3.7  Conclusion

The purpose behind these new offences was to plug a loophole in the law: to convict one 

who facilitates an offence which is not committed. They are, however, complex, techni-

cal and extremely wide. It remains to be seen to what extent their use will confi rm their 

justifi cation.

The Serious Crime Act 2007 creates three new inchoate offences of assisting and encour-

aging crime:

s44: Intending to Assist or Encourage;• 

s45: Assisting or Encouraging Believing an Offence will be Committed;• 

s46: Encouraging or Assisting Offences Believing one or more will be Committed.• 

All are much wider than the previous offence of incitement and may be committed reck-

lessly. In addition, two new defences are created:

s50: Proof of reasonableness;• 

s51: Victimhood.• 

The Serious Crime Act 2007 creates three new inchoate offences of assisting and encour-

aging crime:

s44: Intending to Assist or Encourage;•

s45: Assisting or Encouraging Believing an Offence will be Committed;•

s46: Encouraging or Assisting Offences Believing one or more will be Committed.•

All are much wider than the previous offence of incitement and may be committed reck-

lessly. In addition, two new defences are created:

s50: Proof of reasonableness;•

s51: Victimhood.•

section
summary
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Further Reading

  Summary
Inchoate offences impose liability for the early stages of suggesting, planning or embark-• 

ing on the substantive offence;

They are crimes of specifi c intent;• 

The intended substantive offence does not need to be completed;• 

Attempt: Steps which are more than merely preparatory to commission of the substantive • 

offence;

Conspiracy: An agreement to commit a crime;• 

Assisting and Encouraging under the Serious Crime Act 2007.• 

  Problem Solving
X suggests to D1 that if D1 stole some designer handbags they could make a lot of money 

by selling them. D1 agrees with D2 to smash the window of a designer shop and grab 

several bags. D2 discusses the plan with D3 who agrees to sell the bags but only if they are 

made by a specifi c Italian fashion house. Two days later he withdraws from the plan when 

he hears from D2 that the type of bag cannot be guaranteed. D1 and D2 are husband and 

wife. D1 rides to the shop with a brick in his back-pack. He is standing on the pavement in 

front of the shop when he is arrested.

Discuss the liability of all parties, if any, for inchoate offences.

Remember:

I:•  Identify relevant issues

D:•  Defi ne offences/defences

E:•  Explain/evaluate the law

A• : Apply law to facts.

For further guidance on solving this problem, visit www.oxfordtextbooks.co.uk/orc/

loveless3e

  Further Reading
AT TEMP T

M. Bohlander, ‘The Confl ict Between the Serious Crime Act 2007 and s1(4)(b) of the 

Criminal Attempts Act 1981’ [2010] Crim LR 483

J. Rogers, ‘The Codifi cation of Attempts and the Case for ‘Preparation’ [2008] Crim LR 937

K.J.M. Smith, ‘Proximity in Attempt: Lord Lane’s Midway Course’ [1991] Crim LR 576

 

www.oxfordtextbooks.co.uk/orc/loveless3e
www.oxfordtextbooks.co.uk/orc/loveless3e
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CONSPIR AC Y

I. Dennis, ‘The Rationale of Criminal Conspiracy’ (1977) 93 LQR 39

S. Lloyd Bostock, ‘The Jubilee Line Jurors: Does their Experience Strengthen the Argument 

for Judge-only Trial in Long and Complex Fraud Cases?’ [2007] Crim LR 255

J.C. Smith, ‘More on Proving Conspiracy’ [1997] Crim LR 333

J.C. Smith, ‘Proving Conspiracy’ [1996] Crim LR 386
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A
abandonment of property 653–5, 670–1
abetting 220–2, 781
abortion 8, 276, 468, 475–7
absolute liability 43–4
abuse of position 703–9
accessorial liability see secondary 

participation
accomplices see secondary participation
account

receiving property on 658–9
accused

rights of 21
actual bodily harm, assault 

occasioning 515, 529–33
actus reus 40, 529, 530–2
aggravated assault 529–33
assault requirement 530
automatism 399–400
battery 530
causation 530
circumstances, aggravated by 529
consent 542–4, 547, 554
consequences 529
correspondence principle 530
defi nition 529, 530–2, 533
foreseeability 532
hair, cutting 531–2
harm 531–2
intention 529
mens rea 529, 532, 533
novus actus interveniens 530
omissions 63–4, 532
psychiatric injury 524, 530–1
racially and religiously aggravated 

assault 566
recklessness 530, 532
silent telephone calls 532
ulterior intention 529
words or gestures 532

actus reus 38–51
actual bodily harm, assault 

occasioning 40, 529, 530–2
appropriation in theft 626–52
assault 40, 516, 517–25
assisting and encouraging crime 

790–1, 792, 793
attempts 45, 758, 759–66, 772
automatism 42, 404
battery 526–7
blackmail 731–6
burden of proof 377
burglary 45, 721–8, 730

coincidence/correspondence with 
mens rea 39, 47–51

common assault 40
conduct crimes 44
consent 541, 585–604, 607
conspiracy 774–83, 789
continuing acts 47–50
corporate liability 199, 202
correspondence principle 39, 47–51, 

286, 351, 530, 538
criminal damage 40, 738–47, 749–50
dangerous driving, causing death 

by 40
defi nition 39–47
defraud, conspiracy to 783–4
duress 437
encouraging and assisting crime 

790–1, 792, 793
excusatory defences 46
fraud 697–702, 709, 710, 783–4
grievous bodily harm 40, 533, 534, 

538, 539, 540
handling stolen goods 683–8, 689
harassment 573–4
homicide 39
insanity 391, 394
intention 107
intoxication 405, 407
justifi catory defences 46
making off without payment 713–14
malicious wounding 533, 534
manslaughter 40, 338
mens rea 39, 45–6, 286, 351
mistake 507
more than one element 40–1
murder 39, 40, 275–83
penetration, assault by 617
possession 45
proof 45
rape, consent and 40, 584–604, 607
result crimes 44
robbery 677–81, 682
secondary participation 220–5, 260–1
self-defence 482, 484
services dishonestly, obtaining 709, 

710
sexual assault 618
strict liability 171, 191
theft 40–1, 626–60, 675–6
thoughts, having guilty 44
transferred malice 132
trespass 45
voluntary act requirement 41–3
willed, act must be 41–3

see also omissions
adversarial system 20–1
age

age of consent 25
capacity 563–4
consent 563–4
duress 448, 458–9
Gillick competence 563
homosexuality 25
infancy 427–30
sexual offences 157, 171, 173–80, 

194–6
see also age of criminal responsibility

age of criminal responsibility 427–30
Beijing Rules 430
conspiracy 775
fair hearings 428
innocent agency, doctrine of 224–5, 

430
murder 275
rape 430, 585
reasonableness 429
recklessness 429
secondary participation 224–5, 430
self-defence, use of force 495
UN Convention on the Rights of the 

Child 428
agents provocateurs 779–81
aggravated offences

assault 529–33
burglary 729
criminal damage 737, 748–52, 767–8
trespass 496

aiding 220, 226, 227, 781
aircraft

murder on 282
alcohol see intoxication
animal rights protestors 574
animals 574, 651–2, 742
anti-social behaviour orders (ASBOs)

breach 10
children and young people 10, 11
civil orders, as 10
criminal offence, breach as 10
defi nition 10
fair hearings 10
Human Rights Act 1998 26
learning diffi culties, young people 

with 10
liberty and security, right to 11
politics 10–11
private and family life, right to respect 

for 26
retrospectivity 10

I n d e x
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anti-social behaviour orders (cont.)

rule of law 10
sentencing for breach 11
standard of proof 10
UN Convention on Rights of Child 11

appeals 16, 17, 30–1
appropriation in theft 40, 626–52

actus reus 626–52
belonging to another 656
bona fi de purchasers 643
borrowing 631–2
cheques 632, 645
civil law 631, 637, 638
consent 626–36, 642, 646
conversion 632
deception offences 626, 638–9
defi nition 626, 639
directors, appropriation by sole 

company 631
dishonesty 632, 634, 636–42, 660–2
fraud 626, 638, 697
gifts 636–42
harm principle 640–2
intention to permanently deprive 627, 

632, 670
label switching 628, 634
later keeping or dealing 631–2
lawful act, theft by 636–42
mens rea 633, 660
ownership, rights of 626, 630, 656
preparatory acts 643
robbery 681
unauthorised appropriations 627–8
wilful blindness 633

armed forces
lethal force 24, 482, 502–3
self-defence, use of force 498–500, 

504
arrest

assault 518–19
grievous bodily harm 540
self-defence, use of force 494, 

499–500
use of force 494, 499–500, 518–19

arson
criminal damage 737, 744, 745, 752, 

767
omissions 61–3, 65
recklessness 142–3, 146–8

arteriosclerosis 382–3
ASBOs see anti-social behaviour orders 

(ASBOs)
assault 516–25

actus reus 40, 516, 517–25
apprehension of force 517–25
arrest, use of force to effect 518–19
attempts 517
battery 517
common assault 516–25
common law 517
consent 541–64
defi nition 516–17
email 525
fi nes 517
grievous bodily harm 534–7

harassment 518, 519–25
harm 517, 518, 520
immediate violence, apprehension 

of 517–18, 524–5
justifi catory defences 46
lawful chastisement, defence 

of 564–5
malicious wounding 534–7
mens rea 517, 525, 527–8
minor harm 517
omissions 525
psychiatric harm 519–25
racially and religiously aggravated 

assault 565–71, 748
recklessness 137
self-defence, use of force 46, 483–4
sentencing 517
sexual assault 617–20
silence 519–25
stalking 518, 519–25
telephone calls, psychological harm 

from silent 519–25
unlawful personal violence, 

apprehension of 518–25
words 519–20, 522–3
see also actual bodily harm, assault 

occasioning
assisted suicide 68, 111, 279–82, 542
assisting and encouraging crime 220–2, 

232–3, 262, 361–2, 789–94
actus reus 790–1, 792, 793
believing offence will be 

committed 791–3
defences 794
defi nition 793
intention 226–8, 790–1, 793
joint enterprise 234–8
mens rea 791, 792, 793
one or more offences 792–3
reasonableness 794
recklessness 793
secondary liability 789
sentencing 789
victimhood 794

association with criminals 440–1, 450–4
attempts 758–72

actus reus 45, 758, 759–66, 772
appropriation in theft 634
assault 517
burglary 760
circumstances, duress of 462, 464
conditional intent 767
conspiracy 758
criminal damage 767–8
defi nition 758, 772
direct intent 767
Draft Criminal Code 771–2
duress 437, 454–61, 462, 464
embarking on crime 760–1
foreseeability 767–8
going equipped 763
impossibility 768–71, 782
intention 45, 767–8, 788
international crime 788
last acts and preparatory acts 788

Law Commission 768, 771–2, 788
loaded guns with safety catch on, 

pointing 761–2
lying in wait is not an attempt 762–3
mens rea 45, 758–9, 767–8, 772
mistake 769
murder 45, 437, 454–61, 464, 504, 

759, 763–6, 767
negligence 768
oblique intent 767
organised crime 788
poisoning which does not kill 763–6
preparatory, acts more than 

merely 634, 758, 759–66, 772, 
788

property offences 760, 763, 767
rape, consent and 768
recklessness 767–8
reform 771–2, 788
secondary participation 758
self-defence, use of force 504
series of acts test 761
theft 634, 767
type of offence defendant is 

attempting to commit 760
virtual certainty test 767

Attorney-General
lenient sentences, appeals against 17
reference on point of law 18

attribution
rules of 200, 201

Austin, John 41
Australia 426, 490, 500–1
automatism 395–404

acquittals 395
actual bodily harm, assault 

occasioning 399–400
actus reus 42, 404
awareness, driving without 402
basic intent 398, 400
burden of proof 380, 396
concussion 396
criticisms 402–3
defi nition 395
destruction of voluntary control 402
diabetics 385, 398–401, 402
Draft Criminal Code Bill 404
driving cases 402
drugs 416–18
epilepsy 383–4, 396–7
external factors 42, 380, 382, 393, 

396–7
fl ow chart 403
hyperglycaemia 398
hypoglycaemia 385, 398–401, 402
insanity 380, 383–4, 393, 396–7
internal factors 393, 396–7, 402–3
intoxication 398, 400–1, 406–7, 413, 

416–18, 425
Law Commission 404
mens rea 398, 404
non-insane automatism 380, 396–7
recklessness 399, 400
reform 404
self-defence, use of force 495
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Index
self-induced automatism 397–401
sleepwalking 385–7, 395
sneezing, spasms, refl ex actions 396
social defence, as 402, 425
specifi c intent 398, 400
strict liability 404
tiredness 398
voluntariness 42, 380, 396–402
wounding 400–1

autonomy 41, 68, 73–5, 514, 587, 594, 
602–3

awareness
driving without 402

B
bank accounts

theft 644–8
banking fraud 624, 707
battered women’s syndrome 301, 312, 

318–21, 322, 329, 335, 449, 494
battery 525–8

actual bodily harm, assault 
occasioning 530

actus reus 526–7
application/infl iction 526–7
apprehension of unlawful violence 518
assault 517
common law 517
consent 518, 526, 541, 542
defi nition 526
directly infl icted, force need not 

be 526–7
fi nes 517
lawful chastisement, defence of 564
mens rea 526, 527–8
omissions 526
psychiatric injury 522, 523, 524
recklessness 527–8
sentencing 517
transferred malice 526
violence/force 527

Beijing Rules 11, 430
belonging to another

theft 40, 652–60, 742
bigamy 157, 508
blackmail 730–7

actus reus 731–6
debts, seeking repayment of 734
defi nition 731
demands 731–2
dishonesty 731
gain or loss 731, 736
Law Commission 735
legitimate commercial bargaining 731
menaces 732–3
mens rea 731, 736
reasonableness 731–2
threats 731, 732–3
unwarranted demands 734–5

blood transfusions
Jehovah’s witnesses and 94–5

bodies and body parts
theft 648–9

body piercing 542, 564
bona fi de purchasers 643, 706
borrowing or lending 631–2, 673–4
branding 550–1
breach of the peace 6
bribes 658
British Crime Survey 27
burden of proof

actus reus 377
automatism 380, 396
causation 77
defences 377–8
diminished responsibility 14, 307
duress 461
evidential burden 13–14, 391–2, 

396
Human Rights Act 1998 26
insanity 14, 380–1, 391–2, 394, 396
intoxication 405
legal burden 14, 391–2, 396
loss of control 314
mens rea 377
negligence 14
presumption of innocence 12–15
rape, consent and 590
reasonableness 15
reverse burden 14–15, 26, 192–3, 

391–2, 394, 461
silence, right to 14
standard of proof 13–14, 377
strict liability 14, 192–3

burglary 719–30
actus reus 45, 721–8, 730
aggravated burglary 729
attempted burglary 760
building or part of building 726, 

727–8
caravans and motor homes 727
civil law 724
conditional intent 721
consent 722
defi nition 720–1
duress 437, 439, 451
effective, entry must be 723
entry, defi nition of 721–3
explosives 729
family and friends, trespass by 724
fi rearms or imitation fi rearms 729
going equipped 763
grievous bodily harm 728
guests, trespass by 724
innocent agents 723
intention 107, 720–1, 726, 728–9
intoxication 721
mens rea 45, 726, 728–9, 730
mistake 728
murder 728
part of building 726, 727–8
permission

parts of buildings 726, 727–8
unauthorised purpose, exceeding 

permission 724–5
rape 721, 726
recklessness 726, 728, 729
sentencing 720

sexual offences, trespass with intent to 
commit 722–3

specifi c or ulterior intent 720–1, 723, 
728

statistics 719–20
tenants, trespass by 724
tools to gain entry, use of 723
trespass 45, 721–30
weapons of offence 729

but for or factual causation 77–8
Butler Committee 309, 390, 394

C
caesareans 470–1
Canada 426
cannabis

medicinal use of 477–9
capacity

criminal damage 743
gross negligence manslaughter 164, 

340
intoxication 405–6, 591–5
rape, consent and 586, 587, 589, 

591–5
capital punishment 287, 296–7, 379
carelessness

death by careless driving 369–70
driving 261, 369–70
gross negligence manslaughter 351
killing by carelessness, proposal for 

offence of 368
causation 76–100

actual bodily harm, assault 
occasioning 530

burden of proof 77
but for or factual causation 77–8
coincidence of actus reus and mens 

rea 50
criminal damage 746
Draft Criminal Code Bill 99
encouragement and assistance 

361–2
factual causation 77–8
foreseeability 99
fraud 702
gross negligence manslaughter 342
intention 120
legal causation 78–98
manslaughter 72, 342, 357, 360–5
minimal contributions 78
murder 276
natural consequences 99
omissions 71–2
reasonableness 99
reform 99
result crimes 77
secondary participation 222, 224
see also novus actus interveniens

causing sexual activity without 
consent 620–1

cautions 28
chain of causation

breaking see novus actus interveniens



800

In
de

x
characteristics

duress 448–50, 452–3
loss of control 325–34
mistake 486–8
recklessness 140–2

charitable trusts
theft 658

chastisement see lawful chastisement
cheques

appropriation in theft 632
dishonoured 632
forgeries 645
fraud, cheque cards and 707–9
theft 644–7

children
abuse 5
age of criminal responsibility 427–30, 

775
anti-social behaviour orders 10, 11
Beijing Rules 11, 430
capacity 563–4
causing or allowing the death of a 

child or vulnerable adult 222, 371
child destruction 276
conspiracy 775
disabled babies, murder and 279
doli incapax 427–30
fair hearings 428
foetuses 133–5, 276–8, 470–1
Gillick competence 563
homicide 274, 370–1
infancy 427–30
infanticide 370
lawful chastisement, defence of 25, 

564–5
novus actus interveniens 88–9
omissions 56, 59–60
prison, number of children in 428
recklessness 146–8, 151
sexual offences 5, 173–80, 194–6, 

266–7
strict liability 173–80, 194–6
truancy 53
UN Convention on the Rights of the 

Child 11, 151, 428
circumcision 542, 554
circumstance

duress of see duress of circumstance
civil law

anti-social behaviour orders 10
appropriation in theft 631, 637, 638
burglary 724
mistake 509
theft 631, 637, 638, 655, 660
trespass 724

civil proceedings and criminal 
proceedings

difference between 22
classifi cation of crimes 15–16
codifi cation see Draft Criminal Code 

1989 (Law Commission); 
Draft Criminal Code Bill (Law 
Commission)

coercion
defence of 586, 588

coincidence of actus reus and mens 
rea 39, 47–51

common law
assault 517
battery 517
conspiracy 773–4, 782–4
defraud, conspiracy to 782–4
harm 6
manslaughter 23
murder 23
self-defence, use of force 480, 481
sources of criminal law 23
statute, move to crimes defi ned 

by 23
vagueness of offences 6

companies see corporate liability
complicity see secondary participation
computer crime

criminal damage 740–1
fraud 705
hacking 740–1
Internet 28, 697
misuse 6

concussion 396
conduct

actus reus 44
harm 44
negligence 145
omissions 53, 60
voluntary act requirement 44

conjoined twins
separation of 275, 279, 471–6, 480, 

503–4
consent 541–64

actual bodily harm, assault 
occasioning 542–4, 547, 554

actus reus 541, 585–604, 607
age

age of consent, homosexuality 
and 25

capacity 563–4
appropriation in theft 626–36, 642, 

646
assault 541–64
battery 518, 526, 541, 542
biological grievous bodily harm 

557–61
branding 550–1
burglary 722
caning for sexual purposes 554
capacity 563–4
circumcision 542, 554
conjoined twins 472
conspiracy 777
criminal damage 743, 744
diseases, transmission of 554–5, 

557–61, 598
dishonesty in theft 661–2
euthanasia 542
female circumcision 542, 554
fraud 541, 554–63, 586, 597–604
Gillick competence 563
grievous bodily harm 424–5, 547, 

554, 557–61
harm 542–54

HIV, transmission of 554–5, 557–61
homosexuality 25
horseplay, rough and 

undisciplined 543
identity, fraud as to 555–6
indecent assault 555–7
informed consent 561–2
intoxication 409, 413, 424–5, 543, 

591–5
justifi catory defence, as 541
Law Commission 552, 556, 576, 604
malicious wounding 547
medical treatment 472, 542, 554, 

555–7, 598
mental incapacity 564, 586, 607–8
minor harm 542–54
mistake 424–5, 543, 605–6
morality 7, 542
negligence 157
paternalism 542
protection of society from 

violence 542
public interest 541, 542–4
quality, fraud as to 556–7
rape 560
recklessness 553, 557, 559–60, 576
reform 576, 582, 592, 607
religious fl agellation 549
sado-masochistic activities 7, 544–50
sexual activity, private, 

consensual 543–50, 554
sexual assault 554–63
sexual offences 157, 584
sport and games 541, 551–3
sterilisation 7
tattooing and body piercing 542, 564
theft 626–36, 642, 656, 661–2, 

664–5
thought, conscience and religion, 

freedom of 554
see also rape, consent and

conspiracy 772–89
actus reus 774–82, 789
age of criminal responsibility 775
agent provocateurs 779–81
agreement, existence of 757, 773, 779
aiding and abetting 781
attempts 758
chain conspiracy 775
children 775
common law 773–4, 782–4
common purpose 775
conditional intent 777–8
consent 777
consequences, intention as to 775–6
corrupt public morals, to 8, 773, 782, 

784–8
course of conduct 775–7
defi nition 774
defraud, conspiracy to 694, 705, 773, 

782–4
Draft Criminal Code 781
fraud 694, 705, 773, 779, 782–4
grievous bodily harm 776
husband and wife 775
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‘if carried out’ 777–8
impossibility 782
intention 776–81, 788
international crimes 779–81, 788
knowledge 776–7
Law Commission 773, 775, 777, 788
mens rea 774, 776–81, 784, 789
‘necessarily amount to or involve the 

commission of any offence’ 781
negligence 777
number of parties 775
organised crime 788
outrage public decency, conspiracy 

to 8, 773, 784–8
perverting the course of justice 778
preparatory acts and last acts, 

difference between 788
protestors 773
rape

consent 777
women, conspiracy and 775

recklessness 777
reform 772, 788
secondary liability 775, 781
sentencing 773
statutory conspiracies 773–4
strict liability 777
suspicion 777
thoughts, punishment for 44, 757
tort, conspiracy to commit 773
two or more people, agreement 

between 775
unlawful acts 773
unlawful means, doing unlawful acts 

by 773
vagueness and uncertainty 773
victim, agreement with 775
wheel conspiracy 775

conspiracy to corrupt public morals 
and conspiracy to outrage public 
decency 8, 773, 782, 784–8

constructive manslaughter 353–69
carelessness, proposal for offence of 

killing by 368
causation 357, 360–5
coincidence of actus reus and mens 

rea 49
continuing acts 359
correspondence principle 50, 365–7
criticism 365–7
dangerous acts 358–60
defences 365
defi nition 354
domestic violence resulting in 

suicide 357
drugs, supply of 360–4
encouragement and assistance 361–2
foreseeability 358–60, 361
identifi ed and proved, unlawful act 

must be 354–7
intoxication 365, 416–17
justifi catory defences 365
Law Commission 365–9
moral luck 367
morality 366–7

novus actus interveniens 364
omissions 357–8
positive acts 357–8
psychological harm or shock 357, 

359–60
reckless killing, proposal for offence 

of 368–9
recklessness 366
reform 367–9
second-degree murder 368
self-injection, supply of drugs 

and 362–4
shock 357, 359–60
subjectivity 366
transferred malice 135
unlawful act requirement 354–657 
victim, unlawful act must be directed 

at 364
see also gross negligence 

manslaughter
continuing acts 47–50, 63–4, 359, 584
conversion 632
convictions

appeals 16, 17
rape, conviction rates for 583, 610
rates 21, 29, 583, 610
reform 31

corporal punishment see lawful 
chastisement

corporate liability 199–214
actus reus 199, 202
aggregation principle 207
alter ego principle 202–4
corporate killing 204–13
Corporate Manslaughter and 

Corporate Homicide Act 
2007 199–200, 202, 205, 209–13

defi nition of corporation 199
direct liability 201–13
directing minds 206
directors 214
disasters 204–9
fi nes 214
gross negligence manslaughter 199, 

207, 209, 211
health and safety 205, 212–13
Herald of Free Enterprise 205–7
identifi cation doctrine 202–4, 206, 

208
intention 199
manslaughter 5, 6, 204–13
mens rea 199, 202, 209
negligence 199, 209, 211, 214
Paddington Train Crash 209
recklessness 199, 206–7
risk assessment 207
senior management 202–4, 211
Southall rail disaster 208
statistics 204–5, 214
strict liability 199, 214
unincorporated bodies 199
veil of incorporation 199
vicarious liability 200–1

corpses
theft of property from 649

correspondence principle
actual bodily harm, assault 

occasioning 530
actus reus 39, 47–51, 286, 351, 530, 

538
constructive crimes 51
foreseeability 50–1
grievous bodily harm 51, 538
gross negligence manslaughter 351
malicious wounding 51
manslaughter 351, 366–7
mens rea 39, 47–51, 286, 351, 530, 

538
murder 51
strict liability 51
unlawful and dangerous act 

manslaughter 50
corrupt public morals

conspiracy to 8, 773, 782, 784–8
Court of Appeal 18, 30–1
courts

classifi cation of courts 16–18
hierarchy, fl owchart on 17
see also particular courts

credit
retaining wrongful 647, 686–7

credit balance
theft 646

credit or cheque card fraud 707–9
crime prevention 31, 481–2, 495–6, 500
criminal behaviour orders 10
Criminal Cases Review Commission 18, 

30–1
criminal damage 737–52

actus reus 40, 738–47, 749–50
aggravated criminal damage 737, 

748–52, 767–8
animals 742
arson 737, 744, 745, 752, 767
attempts 767–8
belonging to another 742
capacity 743
causation 746
clamping 746–7
computer misuse 740–1
consent 743, 744
corporations sole 742
custody and control 742
destroy or damage, meaning of 

738–41
duress 440, 477
electronic data 740–1
endangerment 737, 749–52, 767–8
foreseeability 750–2, 767–8
gross negligence manslaughter 160
hacking 740–1
immediacy 745–6
intention 737, 747, 749–52, 767–8
intoxication 421–2, 743
land 742
lawful excuse, without 743–7, 767–8
life, endangering 737, 749–52, 767–8
malice 136, 141
mens rea 738, 747–8, 749, 750–2
mental disabilities 145
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mistake 421–2, 743
mushrooms 742
necessity 477
objectivity 743–6
own property, damaging 747–8
possession with intent 737
property, defi nition of 742
protection of property 744
protestors 744, 745–6
racially or religiously aggravated 

criminal damage 748
recklessness 42, 137, 140–3, 145, 

149, 151, 421, 737, 747–8, 750–1, 
767–8

self-defence, use of force 481, 495, 
496

sentencing 749
statistics 737
subjectivity 743, 746
threats 737
transferred malice 136
trusts 742
usefulness, damage to 738–40
value, damage to 738
wild plants and creatures 742
without lawful excuse 743–7

criminal justice system 26–33
British Crime Survey 27
custodial sentences, recidivism and 27
diversions from system 28–9
equality in punishment 32
ethnic minorities 28, 32
falls in crime 27
globalisation 27–8
imprisonment rates 27
legislation, increase in 31
media 27
miscarriages of justice 30–1
persistent offenders, profi le of 30
police 29
public perception 27
punishment

equality 32
reasons for 31–2

reasons for levels of crime 29–30
reforms 31
socio-economic deprivation 30
statistics 27–8
typical defendants and victims 28
victims 28, 31
women 28, 32

Crown Court 16–17
custodial sentences

life sentences 272, 287–8, 295, 310, 
498–500, 505–6

mental illness 27–8
recidivism 27
see also prison population

D
damage to property see criminal damage
dangerous driving

causing death by 40, 261, 369–70

De Menezes, Jean Charles
shooting of 6, 22, 482, 504

death by dangerous driving
causing 40, 369–70
novus actus interveniens 83–4

death penalty 287, 296–7, 379
debts 660, 734
deception

appropriation in theft 626, 638–9
bank credit 646–7
defi nition 705
fraud 694–5, 705–9
must precede obtaining 705–6

declarations of incompatibility 24
defence statements 21
defences

assisting and encouraging 
crime 794

burden of proof 377–8
classifi cation of defences 378
manslaughter 365
murder 290, 295–6, 337
secondary participation 262–6
sentences, mitigation of 378
social defences 394, 402, 425
strict liability 171
see also excusatory defences; 

justifi catory defences; particular 
defences e.g., intoxication

defendants
ethnic minorities 28
socio-economic background 28
typical defendants 28
women 28

defi nition of crime 4–11
harm to others 4–6, 11
morality 6–8
politics 9–11
regulatory offences 11

defraud, conspiracy to 773, 782–4
actus reus 783–4
common law 782–4
dishonesty 783, 784
Fraud Act 2006 783–4
Law Commission 783–4
mens rea 784
sentencing 784

demonstrations see protestors
detention

Human Rights Act 1998 26
insanity 25, 379, 380, 392, 393, 395
internment in Northern Ireland 24
liberty and security, right to 9, 24
terrorist suspects, detention without 

trial of foreign 9, 24, 26
deterrence 31
diabetics

automatism 385, 398–401, 402
diminished responsibility 305
insanity 385, 388, 392, 393, 394, 

398, 402
die, right to 279–82
diminished responsibility 295–310

abnormality of mental 
functioning 297–9, 307, 310, 
380, 381

adversarial model 309
alcoholism (alcohol dependence 

syndrome) 301–5
battered women’s syndrome 301
burden of proof 14, 307
Butler Committee 309
Coroners and Justice Act 2009 309
death penalty 296–7
defect of will 299–300
defi nition 297–8
disease or injury 300–1
domestic violence 301
duress 460
explanation for acts/omissions 306–7
fair hearings 307
insanity 296–7, 298, 306, 307–8, 380
intoxication 301–5
irresistible impulse 300
Law Commission 310
loss of control 306
mandatory life sentences 310
manslaughter 295–310
medically classifi ed mental 

disorder 299
mens rea, diminished 

responsibility 296–310, 380
M’Naghten Rules 308
murder, defence to 295–310, 380, 

460
physical conditions 305
post natal depression 300–1
pre-menstrual tension 300–1
presumption of innocence 307
provocation 301, 319–20, 327, 329, 

334
rational judgment 306
recognised medical condition 

299–305
reform 309–10
self-control 306
sentencing 310
statistics 308
substantial impairment 305–6
understanding conduct 306

Director of Public Prosecutions (DPP) 17
directors

appropriation 631
corporate liability 214

disasters 204–9
disclosure

adversarial system 21
fraud 703
HIV status 601–3

discretionary trusts 658
discrimination see racial discrimination
disease, transmitting

consent 554–5, 557–61, 598
fraud 554–5, 557–61
grievous bodily harm 534–5
HIV 534, 554–5, 557–61, 601–3
rape, consent and 598, 601–3
recklessness 557, 559–60
sexual assault 554–61

dishonesty
appropriation 632, 634, 636–42, 

660–2
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Index
beliefs 660–2
blackmail 731
claim of right defence 661
community norms, fi ction of 670
consent 661–2
defraud, conspiracy to 783, 784
fraud 695, 697, 702, 709–11, 783, 

784
Ghosh test 663–70, 681
handling stolen goods 689
honest belief 661
lost, belief that property is 662
making off without 

payment 712, 714
mens rea 660–70
moral right 661
objectivity 664–5
ordinary standards of reasonable 

people 663–70
reasonableness 663–70
right, belief in 660–1
robbery 681
‘Robin Hood’ defence 667
services dishonestly, 

obtaining 709–11
subjectivity 664–5
theft 509, 656, 660–70

dissociative states 387
diversions from system 28–9
doli incapax 427–30
domestic violence

battered women’s syndrome 310, 312, 
318–21, 322, 329, 335, 449, 494

as crime 5
cumulative provocation 316, 322
diminished responsibility 301
duress 449, 454
harm 5
loss of control 312, 322–3, 329, 335
manslaughter 357
marital coercion 454
private matter, as 5
provocation 5, 301, 316–21
self-defence, use of force 490, 494
statistics 312, 516
suicide, resulting in 357

domestic/leisure accidents 274
double effect doctrine 111–12
Draft Criminal Code 1989 (Law 

Commission)
attempts 771–2
conspiracy 781
guidance, used as 23
insanity 394
intention 126
murder 289
novus actus interveniens 79
recklessness 748
self-defence 501
sources of criminal law 23
strict liability 191

Draft Criminal Code Bill (Law 
Commission)

automatism 404
causation 99
duress 451, 466

joint enterprise 258–9
omissions 76
recklessness 148, 154
self-defence, use of force 505

drink driving 171, 223–4, 229
driving

automatism 402
awareness, driving without 402
careless driving 261, 370
careless or inconsiderate driving, 

causing death by 370
dangerous driving, causing death 

by 40, 261, 369–70
drink driving 171, 223–4, 229
duress by circumstances 462–3
gross negligence manslaughter 160, 

161, 162, 369–70
homicide 40, 160, 161, 162, 273, 274, 

369–70
omissions 53

drugs
automatism 416–18
cannabis, use of medicinal 477–9
duty of care 340–2
gross negligence manslaughter 340–2
manslaughter 340–2, 360–4
medication, unexpected effects 

of 413, 418–20
morality 8
negligence 157
novus actus interveniens 84–6
omissions 57–9
possession offences 45
rape, consent and 595–7
self-injection 84–6, 341–2
sexual offences 581
strict liability 172–3, 181–3
see also intoxication

drunkenness see intoxication
duress 437–61, 465

actus reus 437
age 448, 458–9
association with criminals 440–1, 

450–4
attempted murder 437, 454–61
battered women’s syndrome 449
burden of proof 437, 461
characteristics of defendant 448–50, 

452–3
criminal damage 440
death or serious injury, threats of 440, 

456
degrees of murder 460
diminished responsibility 460
domestic violence 449, 454
Draft Criminal Code Bill 466
examples 437
excusatory defence, as 437, 509
existence of threat 445–6
family or close friends, threats to 437, 

440, 456
fi rst degree murder 460
foreseeability 450–2
gender 448
grievous bodily harm 456
handling stolen goods 684

immediacy requirement 441–5
justifi catory defences 461
Law Commission 437, 447, 451–2, 

460, 461
limitations 440–1, 450–61
loss of control 450
manslaughter 456, 460
marital coercion, defence of 454
mens rea 437, 509
mental characteristics 448–50
mistake 446–8, 454, 486, 507, 509
mitigation 459
morality 455–8
murder 437, 438–9, 454–61
necessity 442, 446, 457–8, 467
objectivity 440, 446–50
overborne will requirement 441–5
partial defences 460–1
police, opportunity to contact 441
proportionality 456
provocation 460
psychiatric conditions 448–50
reasonableness 437–9, 442–3, 444, 

445, 452–4, 509
reform 460–1, 466
reverse burden 461
second degree murder 460
secondary participation 454–5
self-defence, use of force 482, 485, 

486, 504
sober persons of reasonable 

fi rmness 437, 440, 448–50
sole reason for acting, need not 

be 441
subjectivity 439–48, 453–4
test 438–50
threats 437–66, 509
treason 454–9
utilitarianism 456, 458
voluntary association with 

criminals 440–1, 450–4
see also duress of circumstance

duress of circumstance 461–5
attempted murder 462, 464
circumstantial threats 460–1
criminal damage 477
death or personal injury, threats 

of 461, 463
Draft Criminal Code Bill 466
driving offences 462–3
examples 438
excusatory defences 462
murder 462, 464
necessity 438, 462–3, 467, 476, 

477–9
proportionality 462, 463
reform 466
self-defence, use of force 485, 492, 

504
sober persons of reasonable 

fi rmness 461
test 438–50, 461
threats 462–3
treason 462, 464
whistleblowing, state security and 477

Dutch courage 412–13
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E
egg shell skull rule 94–6
either way offences 15–16
electricity

theft 648
electronic data 740–1
email

assault by 525
emergencies 24
employment contracts

omissions and 71–2
encouraging and assisting crime 220–2, 

232–3, 262, 361–2, 789–94
actus reus 790–1, 792, 793
believing offences will be 

committed 791–3
defences 794
defi nition 793
intention 226–8, 790–1
joint enterprise 234–8
mens rea 791, 792, 793
one or more offences 792–3
reasonableness 794
recklessness 793
secondary liability 789
sentencing 789
victims 794

epilepsy
automatism 383–4, 396–7
diminished responsibility 305
insanity 383–4, 392, 394, 402

equality 6, 32
escape 96–8
ethnic minorities

criminal justice system 28, 32
institutional racism 31
Macpherson Report 30, 31
miscarriages of justice 31
plea bargaining 29, 32
prison population 32
punishment 32

European Convention on Human Rights
Convention rights, list of 23–4
declarations of incompatibility 24
derogations in time of emergency 24
die, right to 279–82
European Court of Human 

Rights 24–5
exhaustion of domestic remedies 24
fair hearings 9, 193–4, 307, 394, 

428
freedom of expression 26
homosexuality 25
inhuman or degrading treatment 24, 

68, 564
legal certainty 349–50
liberty and security, right to 9, 11, 

24, 393
life, right to 24, 68, 279, 280, 475, 

501–4
Northern Ireland, internment 24
private and family life, right to respect 

for 25, 280, 281
procedural rights 25
qualifi ed rights 24

retrospectivity 10
sources of criminal law 26
strict liability 193–6
terrorism 9
thought, conscience and religion, 

freedom of 554
euthanasia 68, 111, 279–82, 542
evidence

adversarial system 21
burden of proof 13–14, 391–2, 396
Court of Appeal 17
expert evidence 393
intention 115–17, 118, 119
rape, consent and 589–90
unfair or prejudicial evidence 21

ex turpi causa rule 344
excusatory defences

actus reus 46
defi nition 46, 378
duress 437, 462, 509
examples 378
handling stolen goods 684
mistake 507, 509
necessity 476
secondary participation 260

exhaustion of domestic remedies 24
expert evidence 393
explosives 729

F
failure to act see omissions
fair hearings

age of criminal responsibility 428
anti-social behaviour orders 10
control orders 9
diminished responsibility 307
insanity 394
strict liability 193–4
terrorism 9

false representations
fraud by 696–702, 705

fault 158, 413–16, 507
female circumcision 542, 554
feminist theory

rape 616
fi duciary relationships

fraud and 703
fi rearms and imitation fi rearms 186–7, 

729
fi tness to plead 379–80
fi xtures 650–1
foetuses 133–5, 276–8, 470–1
folie à deux 389
force in self-defence

use of see self-defence, use of force
foreseeability

actual bodily harm, assault 
occasioning 532

attempts 767–8
causation 99
consent 768
correspondence principle 50–1
criminal damage 750–2, 767–8
duress 450–2

grievous bodily harm 515, 534, 537–8, 
540

gross negligence manslaughter 342–3, 
351

intention 112–28, 130
intoxication 406, 413
joint enterprise 239–43, 244–6, 

253–4, 258
malicious wounding 537–8
manslaughter 338, 342–3, 351, 

358–60, 361
murder 273
novus actus interveniens 96–8
omissions 64–5
rape, consent and 768
recklessness 139–40, 150, 151, 154, 

532
secondary participation 226, 228–9
virtual certainty rule 114–15, 117–28

forged cheques 645
fraud 694–712

abuse of position 703–9
actus reus 697–702, 709, 710, 

783–4
appropriation 626, 638, 697
banking 624
causation 702
complexity and length of trials 711
computer misuse 705
consent 541, 554–63, 586, 597–604
conspiracy to defraud 694, 705, 773, 

782–4
costs of fraud 624
credit or cheque cards 707–9
deception 694–5, 705–9
defi nition 695–6
defraud, conspiracy to 694, 705, 773, 

782–4
disclose information, failure to 703
dishonesty 695, 697, 702, 709–11
express representations 699
false representations 696–702, 705
fi duciary relationships 703
Fraud Act 2006 694–712
gain or loss, intention to make 702, 

705
identity 555–6
implication 699–702
implied representations 699
insurance contracts 697
intention 702
Internet 697
knowledge that statement is 

false 698, 702
making off without payment 695, 

712–14
medical treatment 555–7
mens rea 697, 702, 709, 710, 714, 

784
mere puffs 698
mistake 660
overdrafts 707
property, defi nition of 705
rape, consent and 586, 597–604
reliance 698, 706–9
repealed offences 696
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Index
representations as to fact, law and 

states of mind 699
sentencing 695
services dishonestly, obtaining 709–11
sexual assault 554–9
silence 699–702
statistics 694
theft 626, 638, 660
trade secrets 705

free will 41
freedom of expression 26
fruit

theft 651

G
gambling 188–90
gender

duress 448
marital coercion 454
men, rape of 581, 583, 612, 613
non-fatal offences against the 

person 516
see also domestic violence; women

gifts
theft 636–42

Gillick competence 563
globalisation 27
going equipped 763
grievous bodily harm

actus reus 40, 533, 534, 538, 539, 
540

arrest, resisting 540
assault 534–7
biological grievous bodily harm 

557–61
burglary 728
consent 424–5, 547, 554, 557–61
conspiracy 776
correspondence principle 51, 538
defi nition 533, 534, 539–40
direct application of force 534–7
direct intent 540
disease, transmitting 534–5
duress 456
foreseeability 515, 534, 537–8, 540
harassment 535
HIV/AIDS 534
infl iction 534–7
intent, causing GBH with 107, 539–41
Law Commission 538
malice 537, 540
malicious wounding 515, 534, 537, 

539, 540
mens rea 285–7, 515, 533, 534, 537–9
murder 273, 285–7
psychiatric injury 524, 534, 535–7
recklessness 534, 537
secondary participation 226
sexually transmitted diseases 534–5
specifi c/ulterior intent 540
stalking 535

gross negligence manslaughter 158–64, 
339–52

assumption of responsibility 163, 340
Bateman test 339–40, 346, 348–9

breach of duty 339–40, 348–9
carelessness 351
causation 342
circularity 162
civil negligence distinguished 345–6
contractual duty 163, 340
corporate liability 199, 207, 209, 211
correspondence principle 351
criminal damage 160
dangerous driving, causing death 

by 369–70
dangerous situations, creation of 163
defi nition 159, 339–40
degree of risk 163, 351
driving offences 369–70
drugs, supply of 340–2
duty of care 339–52
ex turpi causa rule 344
foreseeability 342–3, 351
health and safety 346–7
intoxication 416
involuntary manslaughter 158–9
joint enterprise 343–4
killing by gross carelessness, proposal 

for offence of 351
Law Commission 163, 351
legal certainty 349–50
medical negligence 160–2, 340, 

349–50
mens rea 158
mental capacity 164, 340
mere negligence 163
mistake 504
motor manslaughter 160, 161, 162, 

369–70
murder 158
novus actus interveniens 342
omissions 54–60, 340–3
positive acts 343–5
proximity 343
reasonableness 343
recklessness 160–2, 163, 164–5, 

339–40, 343, 346–8
reform 164–5, 351
rescue 340
self-defence, use of force 504
self-injection, supply of drugs 

and 341–2
serious and obvious risk 345–6
Southall train crash 347
state of mind 347–8
statutory rights 340
subjectivity 346–8, 351
voluntary assumption of 

responsibility 163, 340
voluntary manslaughter 158

guilty pleas 393

H
hacking 740–1
hair

cutting 531–2
handling stolen goods 682–9

actus reus 683–8, 689

course of stealing, otherwise than in 
the 687–8

credit, retaining wrongful 686–7
defi nition 683, 689
dishonesty 689
disposal, defi nition of 687–8
duress 684
excusatory defences 684
goods, defi nition of 685–6
insanity 684
knowledge or belief 688–9
mens rea 683, 688–9
proceeds of stolen goods 685–7
realisation, meaning of 687
receiving 687
recent possession, doctrine of 689
removal, meaning of 687
restoration of goods 684
retention, defi nition of 687
stolen, goods must be 683–4, 687
subjectivity 688–9
undertaking or assisting 687

harassment and stalking 571–5
actus reus 573–4
animal rights protestors 574
assault 518, 519–25
civil remedies 572, 573
defi nition 571–3
evaluation 574
fear of violence, putting people in 574
grievous bodily harm 535
injunctions 573
mens rea 574
mental disabilities 574
negligence 157
psychiatric injury 525, 574
public order offences 572
racial harassment 6
racially and religiously aggravated 

offences 566, 574
restraining orders 573
silent telephone calls 519–25, 572
statistics 574
stop and search 6
subjectivity 573
time factors 573
vagrancy 6

harm
actual bodily harm, assault 

occasioning 531–2
appropriation in theft 640–2
assault 517, 518, 520
breach of the peace 6
child sex abuse as crime 5
common law crimes, vagueness of 6
conduct crimes 44
consent 542–54
defi nition of crime 4–6, 11
domestic violence as crime 5
international state crimes 6
marital rape as crime 5
morality 6–7
necessity 467
omissions 6
police, use of lethal force by 6
racially motivated crime 5
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regulatory offences 11
result crimes 44
rule of law 5, 6
state violence 5
theft 640–2
types of harm 5
vagrancy 6
workplace deaths and injuries as 

crimes 5
Hart, HLA 42
Hart/Devlin debate 8
hate crimes 28, 565–71, 748
Hatfi eld train derailment 209
health and safety 6, 205, 212–13, 274, 

346–7
Herald of Free Enterprise 205–7
HIV

transmitting 534, 554–5, 557–61, 
601–3

homicide
actus reus 39
careless or inconsiderate driving, 

causing death by 369–70
child or vulnerable adult, causing or 

allowing death of 371
children as most likely victims 274
corporate killing 204–13
dangerous driving, causing death 

by 40, 369–70
domestic/leisure accidents 274
driving offences 273, 274, 369–70
health and safety 274
infanticide 370
public perceptions 273–4
self-defence, use of force 422–4, 

498–504
statistics 273–4
see also manslaughter; murder

homosexuality
age of consent 25
conspiracy to corrupt public morals 

and conspiracy to outrage public 
decency 8, 786–8

homophobia 565, 570
morality 7, 8
Northern Ireland 25
private and familylife, right to respect 

for 25
Wolfenden Report 8

horseplay
rough and undisciplined 424–5, 543

Human Rights Act 1998
anti-social behaviour orders 26
burden of proof 26
declarations of incompatibility 25
detention without trial of foreign 

national terrorist suspects 26
fast track procedure for amendments 

to legislation 25
freedom of expression 26
medical treatment 68
protests 26
public authorities 25
reverse burden 26
sources of criminal law 25–6

see also European Convention on 
Human Rights

husband and wife
conspiracy 775
omissions 60

hyperglycaemia 398
hypoglycaemia 385, 398–401, 402

I
identity

fraud as to 555–6
ignorance of the law is no excuse 509
immediacy/imminence requirement

assault 517–18, 524–5
criminal damage 745–6
duress 441–5
loss of control 312, 321
provocation 301, 315–21
robbery 678–9

impossibility
attempts 768–71, 782
conspiracy 782
incitement 782
ineptitude 769, 782
legal impossibility 768–71
mistake of fact 769
physical impossibility 768–71, 782

incapacity see capacity
inchoate offences 757–95

defi nition 757
encouraging and assisting crime see 

encouraging and assisting crime
incitement 222, 566, 782
specifi c intent 757
thoughts, liability for 

guilty 44, 757
vicarious liability 201
see also attempts; conspiracy

incitement
impossibility 782
problems with law 790
racial hatred 566
secondary participation 222

indecent assault 413–14, 555–7, 618
indictable offences 16
infancy 427–30
infanticide 370
inhuman or degrading treatment

dignity 68
lawful chastisement, defence of 25, 

564
torture of terrorist suspects in 

Northern Ireland 24
injunctions 573, 574
innocence

presumption of 12–15, 193, 307, 391, 
394

innocent agency, doctrine of
age of criminal responsibility 224–5, 

430
burglary 723
doli incapax 430
Law Commission 225
secondary participation 224–5, 430

inquisitorial system 21
insanity 378–94

absent-mindedness during diabetic 
depression 388

absolute discharge 392
actus reus 391, 394
arteriosclerosis 382–3
automatism 380, 383–4, 393, 396–7
burden of proof 14, 380, 391–2, 394, 

396
Butler Report 390, 394
criticisms of insanity 392–4
death penalty 379
defect of reason 381, 388
detention 25, 379, 380, 392, 393, 

395
diabetics 385, 388, 392, 393, 394, 

398, 402
diminished responsibility 296–7, 298, 

306, 307–8, 380
disease of the mind 382–7, 392, 425
disposal provisions 392
dissociative states 387
Draft Criminal Code 1989 394
epilepsy 383–4, 392, 394, 402
expert evidence 393
fair hearings 394
fi tness to plead 379–80
fl ow chart 403
folie à deux 389
guilty pleas 393
handling stolen goods 684
hospital orders 25, 379, 380, 392, 

393, 395
internal factors 380, 393, 396–7, 

402–3
intoxication 404–27
Law Commission 394
liberty and security, right to 25, 393
mens rea 391, 394
mental disorder verdicts, proposal for 

replacement with 394
M’Naghten Rules 380, 381–90, 

412–13, 425
murder 380, 392
nature and quality of acts 382, 388, 

389, 391
pre-menstrual tension 387
presumption of innocence 391, 394
reform 394
reverse burden 391–2, 394
self-defence, use of force 495
sentencing 25, 379, 380, 392
sleepwalking 385–7, 392, 394
social defence, as 394, 402
stress 387
supervision and treatment orders 392
trial impractical, mental condition 

rendering 379
trial, insanity at time of 380–1
verdicts 392
wrong, did not know acts were 382, 

388–90
insider trading 6
institutional racism 31
insurance contracts 697
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intellectual property

theft 644
intention 105–36

actual bodily harm, assault 
occasioning 529

actus reus 107
aim or purpose 108–9, 112
assisting and encouraging crime 

226–8, 790–1, 793
attempts 45, 767–8, 788
basic intent 137, 142, 398, 400, 405, 

407, 408–11, 416, 421–2, 424–5
burglary 107, 720–1, 726, 728–9
causation 120
conditional intent 675, 721, 729, 767, 

777–8
conspiracy 776–81, 788
corporate liability 199
criminal damage 737, 747, 749–52, 

767–8
critical or Nedrick direction 121–6
defi nition 108–9, 117, 130–2
direct intent 108–9, 137, 540, 767
double effect doctrine, palliative care 

and 111–12
Draft Criminal Code 1989 126
evaluation 128–30
evidence 115–17, 118, 119
foreseeability 112–28, 130
fraud 702
grievous bodily harm 107, 539–40
immediate actions and results are 

desired, where 108
inchoate offences 757
indirect or oblique intent 108, 111, 

112–15, 117–28, 131, 132, 139, 
153–4, 352, 540, 767

intoxication 404, 405–6
joint enterprise 234–8
Law Commission 107, 112, 130–2
making off without payment 714
manslaughter 126, 128
medical cases 472–3, 475
mens rea 273, 284–7, 289–90
mercy killing 111
mistake 508
moral elbow room 128–9
motive 109–10, 119
murder 107, 111, 115, 117–29, 273, 

284–7, 289–90
natural consequences test 120–1
Nedrick direction 121–6
oblique intent 108, 111, 112–15, 

117–28, 131, 132, 139, 153–4, 
352, 540, 767

ordinary meaning 108, 129–30
pre-requisite result, foresight of 

113–14
purpose, intention corresponding 

to 110, 113
reasonableness 117
recklessness 107, 117–28, 130, 137, 

142
reform 130–2
secondary participation 225–8
services dishonestly, obtaining 710

specifi c intent 106–7, 119, 137, 398, 
400, 540, 720–1, 723, 757

subjectivity 115
theft 627, 632, 670–4
transferred malice 132–6, 510
trespass 45, 726, 728–9
ulterior intent 106–7, 408, 409–10, 

540
virtual certainty test 111, 112–15, 

117–28
wilfully, defi nition of 191–2

international crimes 6, 27, 779–81, 788
International Criminal Court (ICC) 6
Internet

fraud 697
hate crimes 28

intervening acts see novus actus 
interveniens

intoxication 404–27
actus reus 405, 407
alcoholism (alcohol dependence 

syndrome) 296, 301–5, 331–3
Australia 426
automatism 398, 400–1, 406–7, 413, 

416–18, 425
basic intent, crimes of 405, 407, 

408–11, 416, 421–2, 424–5
blackouts 405
burden of proof 405
burglary 721
Canada 426
capacity 591–5
coincidence of actus reus and mens 

rea 407
consent 409, 413, 424–5, 543, 

591–5
constructive (unlawful act) 

manslaughter 416–17
criminal damage 421–2, 743
criminal intoxication, proposal for 

crime of 426
dangerous, drugs known to be 

416–18
diminished responsibility 301–5
disease of the mind 425
drink driving 171, 223–4, 229
drugs misuse 416–18
Dutch courage 412–13
fault 413–16
fl ow chart 417
foreseeability 406, 413
gross negligence manslaughter 416
incapacity 405–6
indecent assault 413–14
inhibition, loss of 406
insanity 412–13, 425
intention 404, 405–6
involuntary intoxication 301–5, 405, 

413–16
Law Commission 411, 426–7
loss of control 331–3
Majewski rule 404–5, 406–12, 420–6
manslaughter 365, 416–17, 422–4
medication, unexpected effects 

of 413, 418–20
memory, loss of 406

mens rea 405–6, 410, 413–15, 423, 
426

mistake 420–5, 485–6, 488, 543, 743
M’Naghten Rules 412–13, 425
moral fault 413–16
murder 408–9, 412–13, 422–4
New Zealand 425
not known to be dangerous, drugs 

which are 418–20
rape, consent and 409, 424, 591–5
recklessness 142–3, 405, 408–10, 

418–20, 421–2
reform 426–7
Scotland 426
self-defence, use of force 422–4, 488
sexual assault 409–10
sexual offences 409–10, 424
specifi c intent, crimes of 404–5, 

406–11, 421–2
spiked drinks 413
strict liability 180–1, 405
subjectivity 408, 412
ulterior intent 408, 409–10
voluntary intoxication 301–5, 405, 

406–8, 413, 424, 426–7
involuntary manslaughter 337–69

causation 342
foreseeability 352
moral certainty, death as 352
recklessness 352–3
see also constructive manslaughter

Iraq war
innocent deaths in 477

J
Jehovah’s Witnesses

blood transfusions and 94–5
joint enterprise, doctrine of 233–59

agreement 234–8, 265
beyond agreed plan, going 265
collateral offences 239–43
common purpose 234–8
criticisms 255–9
defi nition 233–4
deviation 239
Draft Criminal Code Bill 258–9
encouraging and assisting crime 

234–8
foreseeability 239–43, 244–6, 253–4, 

258
fundamentally different acts 243–55
gang members 243
gross negligence manslaughter 343–4
intention 234–8
Law Commission 243, 258–9, 265
manslaughter 242–8, 343–4
mens rea 239
more serious intention of 

principal 247–52
murder 234–55
novus actus interveniens 246
parasitic accessory liability 257–8
planned enterprises 263–4
policy 237–8
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joint enterprise, doctrine of (cont.)

reform 265
scope of joint enterprise, acting 

outside 246–55
spontaneous enterprises, withdrawal 

from 264
timely, unequivocal communication of 

withdrawal where practicable or 
reasonable 263–4

transferred malice 253
virtual certainty 239, 240
weapons, use of 246–52
withdrawal 262–6

judges
adversarial system 21
Crown Court 16–17
directions to jury 17, 22, 588–9
district judges 16
inquisitorial system 21
rape, consent and 588–9
role 22

jury trials
Crown Court 16–17
directions 17, 22, 588–9
rape, consent and 588–9
role 22
verdicts 16, 392, 394

justifi catory defences
actus reus 46
assault 46
consent 541
defi nition 46, 378
duress 461
mistake 507, 508–9
necessity 476, 479
secondary participation 261, 378
self-defence 46, 480, 482, 504, 

508–9

K
kerb-crawling 8
killing by gross negligence see gross 

negligence manslaughter
knowledge

conspiracy 776–7
false representations 698, 702
fraud 698, 702
knowingly, defi nition of 190
making off without payment 714
strict liability 190–1

L
labels

switching 628, 634
land

criminal damage 742
severance 650
theft 649–52

Law Commission
attempts 768, 771–2, 788
automatism 404
blackmail 735
consent 552, 556, 576, 604

conspiracy 773, 775, 777, 783–4, 788
defraud, conspiracy to 783–4
diminished responsibility 310
duress 437, 447, 451–3, 460, 461
fraud 783–4
grievous bodily harm 538
gross negligence manslaughter 163, 

351
innocent agency, doctrine of 225
insanity 394
intention 107, 112, 130–2
intoxication 411, 426–7
joint enterprise 243, 258–9, 265
manslaughter 163, 351, 365–9
marital coercion 454
mens rea for murder 273
murder 267–9, 273, 289–92, 296
provocation 312, 336
rape, consent and 604
recklessness 146, 154
secondary participation 225, 229–32, 

267–9
self-defence, use of force 423–4, 491, 

499, 501, 505–6
theft 644
see also Draft Criminal Code 1989 

(Law Commission); Draft Criminal 
Code Bill (Law Commission)

lawful chastisement
assault 564–5
battery 565
inhuman or degrading treatment 25, 

564
parents 564–5
reasonableness 564–5
teachers 565

legal aid 21
legal certainty 349–50
lesser of two evils 467
liberty and security, right to

anti-social behaviour orders 11
detention without trial of foreign 

national terrorist suspects 9, 24
insanity 25, 393
internment in Northern Ireland 24

life, right to
duty to investigate 24
lethal force by security services in 

Northern Ireland, use of 24
medical treatment 68
mercy killing 280
mistake 502, 504
murder 279
necessity 475
self-defence, use of force 501–4

life sentences 272, 287–8, 295, 310, 
498–500, 505–6

loaded guns with safety catch on
pointing 761–2

loss of control 310–37
alcoholism 331–3
battered women’s syndrome 312, 

329, 335
burden of proof 314
characteristics of defendant 325–34
defi nition 312–14

diminished responsibility 306
domestic violence 312, 329, 335
duress 450
fear of serious violence 312, 314, 

322–3
gravity of provocation 332–3
honour killings 324
immediacy requirement 312, 321, 322
intoxication 331–3
Law Commission 312
loss of self-control 314–21
mental characteristics 327–43
murder 450
objectivity 325–36
person of similar characteristics 

325–34
physical characteristics 325–7
qualifying triggers 313–14, 322–4
reasonableness 312, 313, 326, 331
revenge 321, 323, 324
self-control, defi nition of 314–15
self-defence 501
sexual infi delity 323–4
similar circumstances 335
subjective test 314–15
subjectivity 314–21
test for 313
things done or said 323–4
see also provocation

lost property 662
lying in wait 762–3

M
Macpherson Report 30, 31, 565
magistrates’ courts 16
making off without payment

actus reus 713–14
avoid payment, intent to 714
dishonesty 712, 714
fraud 695, 712–14
goods supplied or services done 713
knowing that payment is required or 

expected of him 713–14
mens rea 714
paid as required or expected, without 

having 713–14
spot, payment on the 713–14
theft 656

malice
battery 526
criminal damage 141
defi nition 140
grievous bodily harm 537, 540
malice aforethought, murder and 273, 

283–4
recklessness 139–40, 141, 143
transferred malice 132–6, 236–7, 277, 

510, 526
malice aforethought 273, 283–4
malicious wounding 533–9

actus reus 533, 534
assault 534–7
consent 547
correspondence principle 51
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defi nition 533
direct application of force 534–7
foreseeability 537–8
grievous bodily harm 515, 534, 537, 

539, 540
infl iction 534–7
Law Commission 538
mens rea 533, 537–8
minor harm 515
racially and religiously aggravated 

assault 566
recklessness 537

mandatory life sentences 310, 498–500, 
505–6

manslaughter
actus reus 40, 338
causation 72
Coroners & Justice Act 2009 295–6
corporate liability 5, 6, 204–13
defences to murder 295–6
diminished responsibility 295, 

296–310
duress 456, 460
foetuses 276–8
foreseeability 338, 342–3, 351, 

358–60, 361
intention 126, 128
intoxication 416–17, 422–4
joint enterprise 242–8
Law Commission 296
loss of control 310–37
mens rea 158, 273, 290
murder 242, 273, 276–8, 290, 295
novus actus interveniens 79–84, 89
omissions 54–60, 72, 357–8
provocation 295–6, 310, 311–12

see also loss of control
recklessness 154, 273, 290, 338, 343, 

352–3, 368–9
secondary participation 221, 260
self-defence, use of force 422–4, 495, 

499, 500–1, 504
sentencing 295
suicide pacts 295, 337
voluntary manslaughter 295–337
see also constructive manslaughter; 

gross negligence manslaughter
marital coercion

defence of 454
marital rape 5, 609
media 27
medical treatment

autonomy 68
best interests of patient 65–70, 279, 

469–70, 472, 474–5
caesareans 470–1
circumcision 542, 554
conjoined twins 279, 471–6, 480
consent 472, 542, 554, 555–7, 598
dignity 68
euthanasia 68, 281
fraud 555–7
gross negligence manslaughter 160–2, 

340, 349–50
Human Rights Act 1998 68
life, right to 68, 279

morality 68–9
murder 68–70, 278–9
necessity 275, 468–76
negligence 89–94
novus actus interveniens 89–94
omissions 65–70, 72–3, 278–9, 282, 

472, 475
persistent vegetative state 65–70, 91, 

278–9
physical, mental and emotional 

health 468–9
physical or mental wreck, danger of 

patient becoming 468
psychiatric consequences, threat 

of 469–70
public interest 542
rape, consent and 598
sanctity of life 69–70
self-defence 275, 473
sterilisation 469
unborn child, threats to life of 470–1
withholding or withdrawal of 

treatment 65–70, 72–3, 472
men

rape of 581, 583, 612, 613
mens rea

actual bodily harm, assault 
occasioning 529, 532, 533

actus reus 39, 47–51, 286, 351, 530, 
538

appropriation in theft 633, 660
assault 517, 525, 527–8
assisting and encouraging crime 791, 

792, 793
attempts 45, 758–9, 767–8, 772
automatism 398, 404
battery 526, 527–8
blackmail 731, 736
burden of proof 377
burglary 45, 726, 728–9, 730
coincidence with actus reus 39, 

47–51
conspiracy 774, 776–81, 784, 789
corporate liability 199, 202, 209
correspondence principle 39, 47–51, 

286, 351, 530, 538
criminal damage 738, 747–8, 749, 

750–2
dangerous acts 290–1
defi nition of murder 283
defraud, conspiracy to 784
degrees of murder 289–92
diminished responsibility 296–310, 

380
dishonesty 660–75
duress 437, 509
fraud 697, 702, 709, 710, 714, 784
grievous bodily harm 285–7, 515, 533, 

534, 537–9
gross negligence manslaughter 158
handling stolen goods 683, 688–9
harassment and stalking 574
insanity 391, 394
intention 273, 284–7, 289–90
intoxication 405–6, 410, 413–15, 

423, 426

joint enterprise 239
Law Commission 273
making off without payment 714
malice aforethought 273, 283–4
malicious wounding 533, 537–8
manslaughter 158, 273, 290
mistake 507–8, 509
more than one element 40–1
murder 283–7
penetration, assault by 617
possession offences 45
presumptions 172–80, 198
rape, consent and 584, 585, 605–9
recklessness 273, 292
robbery 677, 681
secondary participation 225–33, 

260–1
self-defence, use of force 423
serious harm, intent to cause 285–7
services dishonestly, obtaining 709, 

710
sexual offences 618
strict liability 171, 172–80, 198
subjectivity 286
theft 40–1, 625, 633, 660–75
transferred malice 132–6
trespass 45, 726, 728–9
vicarious liability 200
see also intention; recklessness

mental disabilities
anti-social behaviour orders 10
consent 564, 586, 607–8
criminal damage 145
custodial sentences 27–8
duress 448–50
gross negligence manslaughter 164, 

340
harassment and stalking 574
novus actus interveniens 88–9
post-natal depression 300–1
pre-menstrual tension 300–1, 387
rape, consent and 586, 607–8
recklessness 140–1, 144–5
self-defence, use of force 486–8
stress 387
see also capacity; diminished 

responsibility; insanity; psychiatric 
or psychological injury

mental element see intention; mens rea; 
recklessness

mercy killing
assisted suicide and euthanasia 68, 

111, 275, 279–82, 542
mere puffs 698
MI5 whistle-blowing and state 

security 477
Mill, John Stuart 5, 11
miscarriage

procuring 276
miscarriages of justice 31
mistake 506–10

actus reus 507
attempts 769
bigamy 508
characteristics 486–8
civil law 509
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consent 424–5, 543, 605–6
criminal damage 421–2, 743
defi nition 190
duress 446–8, 454, 507, 509
excusatory defence, as 507, 509
fact, mistakes of 507–8
fault 507
fraud 660
gross negligence manslaughter 504
honest belief 508–9
horseplay 424–5
ignorance of the law is no excuse 509
impossibility 769
intention 508
intoxication 420–5, 485–6, 488, 543, 

743
irrelevant mistakes 509–10
justifi catory defence, as 507, 508–9
law, mistake of 509
life, right to 502, 504
mens rea 507–8, 509
mitigation in sentencing 498
negligence 157, 158, 509
rape

consent 424, 508, 605–6
reasonable belief 508

reasonableness 422, 483–8, 508–9
recklessness 421–2, 507
relevant mistakes 507–9
self-defence 422–4, 483–8, 498, 507
sentencing 498
sexual offences 171, 174–6
strict liability 171, 174–6, 190, 509
subjectivity 446–7
theft 507, 509, 657, 659–60
transferred malice 510

mitigation 378, 454, 459, 498
M’Naghten Rules 308, 380, 381–90, 

412–13, 425
Mode of Trial hearings 15
morality

consent 542
corrupt public morals, conspiracy to 8, 

773, 782, 784–8
defi nition of crime 6–8
dishonesty 661
drugs, taking 8
duress 455–8
harm principle 6–7
Hart-Devlin debate 8
homosexuality 7, 8
intention 128–9
intoxication 413–16
manslaughter 366–7
medical treatment 68–9
moral elbow room 128–9
moral luck 367
moralism 7–8
omissions 53, 57, 72, 73–5
outrage public decency, conspiracy 

to 8, 773, 782, 784–8
paternalism 7
prostitution 8
sado-masochistic activities, consent 

to 7

sterilisation, consent to 7
theft 661
voluntary act requirement 42–3

motive 109–10, 119, 568
murder 272–92

abortion 276
actus reus 39, 40, 275–83
age of criminal responsibility 275
aircraft, on board 282
attempts 45, 437, 454–61, 462, 464, 

504, 759, 763–6, 767
beginning of life 276–8
burglary 728
causation 276
child destruction 276
circumstances, duress of 462, 464
conjoined twins 275, 279, 471–6
Coroners & Justice Act 2009 292, 

295–6
correspondence principle 51
criticism 288–9
dangerous acts, mens rea and 290–1
death penalty 287
defences

diminished responsibility 295–310, 
380, 460

fi rst degree murder 290
loss of control 450
provocation 295–6, 301, 310, 

311–12, 460
see also loss of control

self-defence 422–4, 498–504, 
505–6

suicide pacts 295, 337
defi nition 275, 283, 289
degrees of murder 289–92, 460, 491, 

501, 505–6
die, right to 279–82
diminished responsibility 295–310, 

380, 460
disabled babies 279
duress 437, 438–9, 454–61, 464
ends, when life 278–82
euthanasia and right to die 279–82
extraterritoriality 282
fi rst degree murder 289–90, 291, 

460
foetuses 276–8
foreseeability 273
grievous bodily harm 273, 285–7
gross negligence manslaughter 158
human being, defi nition of 276–82
insanity 380, 392
intention 107, 111, 115, 117–29, 273, 

284–7, 289–90
intoxication 408–9, 412–13, 422–4
joint enterprise 234–55
Law Commission 273, 289–92, 296
lawful killings 275
life, right to 279
life sentences 272, 287–8, 295, 

498–500, 505–6
life-support machines, switching 

off 278
loss of control 310–37, 450
malice aforethought 273, 283–4

mandatory life sentences 272, 287–8, 
295, 310

manslaughter 128, 158, 242, 273, 
290, 295

medical treatment 68–70, 278–9
mens rea 283–7
mercy killing 111, 281
minimum sentences 287
miscarriage, procuring 276
necessity 467–8, 471–6
novus actus interveniens 79, 89–92
omissions 278–9
provocation 295–6, 301, 310, 311–12, 

460
see also loss of control

public attitudes 273–4
Queen’s peace 282
reasonableness 276
recklessness 107, 153–4, 273, 292
reform 289–92
second degree murder 290, 291, 460, 

491, 501, 505–6
secondary participation 221, 226–32, 

267–9
self-defence, use of force 422–4, 

498–500, 505–6
sentencing 272, 287–9, 295
serious harm, intent to cause 285–7
severely handicapped babies 279
ships, on board 282
specifi c victims 276
subjectivity 115, 286
suicide pacts 295
transferred malice 133–5, 277
unlawful killing 275
year and a day rule, abolition 

282–3
mushrooms

theft of 651

N
necessity 466

abortion 468, 475–6
caesareans 470–1
cannabis, use of medicinal 477–9
conjoined twins, separation of 275, 

471–6, 480
criminal damage 477
direct action 476–9
duress 438, 442, 446, 457–8, 462–3, 

467
duress of circumstances 438, 462–3, 

467, 476, 477–9
excusatory defences 476
harm 467
Iraq war, innocent deaths in 477
justifi catory defences 476, 479
lesser of two evils 467
life, right to 475
medical cases 468–76, 480
MI5 whistle-blowing and state 

security 477
morality 467–8
murder 467–8, 471–6
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Index
non-medical cases 476–9
offi cial secrets 477
omissions 472, 475
physical, mental and emotional health, 

threats to 468–9
physical or mental wreck, danger of 

patient becoming 468
proportionality 475
psychiatric consequences, threat 

of 469–70
reform 479
secondary participation 227
self-defence, use of force 473, 480, 

482, 490
self-help 467, 476–9
shoot to kill policy 476
state necessity 476
state security 477
sterilisation 469
test 467–8
threats 467
torture 476
unborn child, threats to life of 470–1
utilitarianism 476

negligence 156–8
attempts 768
bigamy 157
burden of proof 14
conduct crimes 156
conspiracy 777
corporate liability 199, 209, 211, 214
defi nition 156
distinguished from recklessness 154
driving offences 156
drug offences 157
fault 158
harassment 157
medical treatment 89–94
mens rea 156
mistake 157, 158, 509
novus actus interveniens 89–94
omissions 52, 53, 54–60, 357–8
rape, contributory negligence and 592
reasonableness 157–8
recklessness 158
regulatory offences 11
sexual offences, consent and 157
strict liability 157, 192, 198
using, causing or permitting, defi nition 

of 192
vicarious liability 200
see also gross negligence 

manslaughter
nervous shock see psychiatric or 

psychological injury
neutrality of criminal law 6
New Zealand 425
non-fatal offences against the 

person 514–77
archaic language 515
autonomy 514
context 515–16
gender 516
main offences, list of 515
reform 515, 575–6
sentencing 515, 575–6

statistics 515–16
see also specifi c offences

Northern Ireland
homosexuality 25
internment 24
lethal force by security services, use 

of 24
liberty and security, right to 24
terrorism 24
torture 24

novus actus interveniens 78–98
actual bodily harm, assault 

occasioning 530
children 88–9
death by dangerous driving 83–4
disability, persons under 88–9
Draft Criminal Code 1989 79
drug supply cases 84–6
escape cases 96–8
foreseeability 96–8
gross negligence manslaughter 342
joint enterprise 246
manslaughter 79–84, 89, 342, 364
medical negligence 89–94
mental disabilities 88–9
murder 79, 89–92
natural events 79, 87
only or main cause of death 89
policy 88
pollution cases 84, 86–8
reasonableness 96–8
secondary participation 222
self-injection, drug supply and 84–6
self-preservation 80–2
substantial and operating cause of 

death 89–93, 95
thin skull rule 94–6
victims, acts of 94–8
voluntary acts 80–2

O
objectivity

criminal damage 743–6
dishonesty in theft 664–5
duress 440, 446–50
loss of control 325–36
rape, consent and 607
recklessness 137, 138, 142–55, 368
self-defence, use of force 485, 492, 

494, 497–8
theft 664–5

objects
penetration by 581, 585

obscene publications 784
offi cial secrets 477
omissions

actual bodily harm, assault 
occasioning 63–4, 532

arson 61–3, 65
assault 525
assumption of responsibility 54–9
autonomy 73–5
battery 526
breach of duty 51–76

causation 71–2
children 56, 59–60
close or special relationships 59–60
conduct crimes 53, 60
continuing acts 63–4
contractual duties 71–2
conventional liability 73–5
criticisms 71–5
dangerous situations, creation of 61–5
distinguishing between omissions and 

acts 72–3
Draft Criminal Code Bill 76
driving 53
drugs 57–9
duty to act 52–72
employment contracts 71–2
foreseeability 64–5
gross negligence manslaughter 

54–60, 340–3
harm 6
husband and wife 60
manslaughter 54–9, 72, 357–8
medical treatment 65–70, 72–3, 

278–9, 282, 472, 475
mercy killing 282
morality 53, 57, 72, 73–5
murder 278–9
neglect 52, 53, 54–60, 357–8
parents and children 56, 59–60
privity of contract 70
recklessness 60, 64–5
reform 76
regulatory offences 52
relatives 54–7, 60
rescue 6, 53, 72, 340
result crimes 53–71
road traffi c offences 53
same household criterion 56–7
secondary participation 221–2, 

232
social responsibility view 73–5
statutory offences 52, 53, 71–2
strict liability 52, 53
terrorism, reporting suspicions of 53
truancy 53
voluntary assumption of 

responsibility 54–9, 340
welfare versus autonomy 73–5

organised crime 788
outrage public decency

conspiracy to 8, 773, 782, 784–8
overdrafts 644–5, 707

P
PACE and codes 29
Paddington train crash 209
paternalism 7, 542
patriarchy 616
peace

breach of 6
penetration

assault by 616–17
persistent offenders

profi le of 30
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persistent vegetative state 65–70, 91, 

278–9
personal representatives

theft by 650
perverting the course of justice 778
Philips Royal Commission 30
plants and fruits

theft of 650, 651
plea bargaining 28–9, 32
poaching 651
poisoning 763–6
police

conviction rates 29
corporate manslaughter 6
criminal justice system 29
De Menezes, Jean Charles, shooting 

of 6, 22, 482, 504
duress, opportunity to contact police 

and 441
harm 6
institutional racism 31
lethal force, use of 6, 22, 482, 504
PACE and codes 29
racial discrimination 6, 31
rape, investigations into 613
self-defence, use of force 499–500, 

502, 504
stop and search 6

policy
joint enterprise 237–8
novus actus interveniens 88
pollution 88
self-defence, use of force 486–7

politics 9–11
pollution offences 28, 84, 86–8, 183–4
pornography 784
possession offences

actus reus 45
criminal damage 737
drugs 45
mens rea 45
weapons 186–7, 491–2

post natal depression 300–1, 327
Potter’s Bar derailment 209
pre-emptive strikes 488–9
pre-menstrual tension 300–1, 387
presumption of innocence 12–15, 193, 

307, 391, 394
prevention of crime 31, 481–2, 495–6, 

500
price labels

switching 628, 634
prison population

children 428
ethnic minorities 32
rates 27
women 28, 32

private defence see self-defence, use of 
force in

private and familylife
right to respect for 25, 280, 281

private prosecutions 22
privity of contract 70
procuring 222–5
property offences 624–753

attempts 760, 763, 767

defi nition 643–52, 705, 742
statistics 624
white collar offences 694
see also criminal damage; handling 

stolen goods; theft
proportionality

duress 456, 461, 463
necessity 475
self-defence, use of force 497, 498

prosecutions
assisted suicide 279–82
decisions 22
private prosecutions 22
rape 583

prostitution 8, 598–600, 784, 785–6
protestors

animal rights protestors 574
breach of peace 6
conspiracy 773
criminal damage 744, 745–6
freedom of expression 26
harassment 574
harm 6
Human Rights Act 1998 26

provocation
abolition 296, 310, 311–12
battered women’s syndrome 318–21
Coroners and Justice Act 2009 310
cumulative provocation 316
diminished responsibility 301, 319–20, 

327, 329, 334
domestic violence 5, 301, 316–21
duress 460
immediacy requirement 301, 315–21
Law Commission 336
murder 295–6, 301, 460
self-defence 486–8, 492–3, 505–6
see also loss of control

proximity 343
psychiatric or psychological injury

actual bodily harm, assault 
occasioning 524, 530–1

assault 519–25
battery 522, 523, 524
grievous bodily harm 524, 534, 535–7
harassment and stalking 519–25, 574
manslaughter 357, 359–60
medical cases 468–70
necessity 468–70
racially and religiously aggravated 

assault 566
suicide 357
telephone calls 519–25

public morals
conspiracy to corrupt 8, 773, 782, 

784–8
public order 572
public and private defences

defence of another see self-defence, 
use of force

defence of property 480, 486–7, 497
prevention of crime see prevention of 

crime
self-defence see self-defence, use of 

force in
public proceedings

criminal proceedings as 22
punishment

autonomy 41
deterrence 31
equality 32
ethnic minorities 32
incapacitation 32
prevention of crime 31
public protection 31
reasons 31–2
rehabilitation 32
reparation 31
retribution 32
thoughts 44, 757
voluntary act requirement 41
women 32

Q
quality

fraud as to 556–7
Queen’s peace 282

R
racial discrimination

harassment 6
institutional racism 31
Macpherson Report 30, 31, 565
miscarriages of justice 31
racially motivated crime 5
self-defence, use of force 484
vagrancy 6

racially and religiously aggravated 
assaults

actual bodily harm, assault 
occasioning 566

assaults 565–71
criminal damage 748
defi nition 566
evaluation 570–1
harassment 566, 574
hostility 567–8
incitement to racial hatred 565–6
incitement to religious hatred 566
Macpherson Report 565
malicious wounding 566
motivation 568
presumed membership of racial 

group 568, 570
psychological harm 566
racial group, defi nition of 569–70
statistics 566

ransom principle 672
rape

age of criminal responsibility 430
attrition rate 610–11
bio-economic principles 615–16
burglary 721, 726
consent see rape, consent and
conviction rates 583, 610
corroboration warnings 614–15
cross-examination 613–15
decisions to report 612–13
defi nition 583–4
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delays in reporting 613
false allegations 613
feminist theory 616
justice gap 610–15
men, rape of 583, 612, 613
myths 614
patriarchy 616
police investigations 613
power relations 616
prejudice 614
previous sexual history 613–15
procedural reform 612
property, women as 615
prosecutions, diffi culties with 583
‘real rape’ 612
reform 612, 614–15
representation of victim 613–14
secondary participation 221, 260
sentencing 583–4
social context 583
statistics 583, 610–12
stereotyping 614
stranger rape 612
theory 615–16
trial process, trauma of 613–15
under-reporting 611, 612–13

rape, consent and 60, 582
accomplices, women as 584
actus reus 40, 584–604, 607
age of criminal responsibility 585
anus, penetration of 585
asleep or unconscious, where 

complainant is 591–5, 596, 604
attempts 768
autonomy 587, 594, 602–3
basic intent 424
burden of proof 590
capacity 586, 587, 589, 591–5
choice, agreement by 586, 597
coercion 586, 588
communicate, inability to 595
conspiracy 775, 777
continuing act 584
contributory negligence 592
date rape 585, 595–7
defi nition of consent 586–9
defi nition of rape 583–4, 609
degrees of rape, proposal for 585
disabled persons 595
diseases, transmission of 598, 601–3
drugs, administration of 595–7
drunk, where victim was 591–5
evidential presumptions 589–90
fear 587
foreseeability 768
fraud 586, 597–604
freedom and choice 586, 589
HIV status, disclosure of 601–3
humiliation 587
identity, fraud as to 603–4
immediate violence, apprehension 

of 590–1
impersonation 604
informed choice 586
intentional penetration 605

intoxication 409, 424, 591–5
jury directions 588–9
Law Commission 604
marital rape 5, 609
medical cases 598
mens rea 584, 585, 605–9
mental illness or learning 

diffi culties 586, 607–8
mistake 424, 605–6
nature and purpose of act, fraud as 

to 597–603
objectivity 607
objects, penetration by 585
oral sex 584, 585
penile penetration 584–5, 590
preparatory, acts more than 

merely 768
pressure 586, 588
presumption that consent is 

lacking 589–90
prostitutes, refusal to pay 598–600
rape theory 615–16
reasonable belief 409, 485, 508, 

605–9, 768
rebuttable presumption of lack of 

consent 589–90
recklessness 153, 584
reform 592, 607
spiking drugs 595
stupefaction or overpowerment, 

administration of substances 
causing 595–7

subjectivity 587, 600, 606
submission 587–9
threats 590–1
transsexuals 585
unconscious, where complainant 

is 591–5, 596, 604
unreasonable belief 605–9
women

accomplices, as 584
conspiracy 775

real property see land
reasonableness

age of criminal responsibility 429
assisting and encouraging crime 

794
blackmail 731–2
burden of proof 15
causation 99
consent 485, 605–9, 768
dishonesty in theft 663–70
duress 437–9, 442–3, 444, 445, 

452–4, 509
gross negligence manslaughter 343
intention 117
lawful chastisement, defence 

of 564–5
loss of control 312, 313, 326, 331
marital coercion 454
mistake 422, 483–8, 508–9
murder 276
negligence 157–8
novus actus interveniens 96–8
provocation 326

rape, consent and 409, 485, 508, 
605–9, 768

recklessness 138–40
self-defence, use of force 321, 423, 

481–2, 483–8, 494–5, 497–9, 
502, 504, 508–9

sexual offences 157
strict liability 174–5
theft 663–70

recidivism 27
recklessness 136–56

academic criticism 149–51
actual bodily harm, assault 

occasioning 530, 532
age of criminal responsibility 429
arson 142–3, 146–8
assault 137
assisting and encouraging crime 793
attempts 767–8
automatism 399, 400
basic intent 137, 142
battery 527–8
burglary 726, 728, 729
Caldwell (objectivity) 138, 142–55

battery 528
corporate liability 206–7
intoxication 421
manslaughter 160–1, 339–40, 

368
negligence 158

children 146–8, 151
circumstances or conduct, reckless 

disregard of 137
conscious taking of unjustifi ed 

risk 138–42
consent 553, 557, 576, 584
conspiracy 777
corporate liability 199, 206–7
criminal damage 42, 137, 140–3, 145, 

149, 151, 421, 737, 747–8, 750–1, 
767–8

Cunningham (subjectivity) 136, 137, 
138–42, 146–53

actual bodily harm, assault 
occasioning 532

battery 527–8
criminal damage 748
malicious wounding 537
negligence 158

defi nition 136, 137–8, 347
direct intent 137
distinguished from negligence 154
Draft Criminal Code 148, 154
driving offences 146
encouraging and assisting crime 793
evaluation 154–5
fairness 147, 149, 152
foreseeability 138–40, 150, 151, 154, 

532
grievous bodily harm 534, 537
gross negligence manslaughter 

160–2, 163, 164–5, 339–40, 343, 
346–8

health and safety 346–7
HIV, transmission of 557
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recklessness (cont.)

indirect or oblique intent 139, 153–4
individual characteristics, subjectivity 

and 140–2
intention 107, 117–28, 130, 137, 142
intoxication 142–3, 405, 408–10, 

418–20, 421–2
killing, proposal for offence of 

reckless 351, 368–9
knowledge 174
Law Commission 146, 154
malice 139–40, 141, 143
malicious wounding 537
manslaughter 154, 273, 290, 338, 

343, 352–3, 368–9
mental disabilities 140–1, 144–5
mistake 421–2, 507
murder 107, 153–4, 273, 292
negligence 158
objectivity 137, 138, 142–55, 368
omissions 60, 64–5
parliament, intention of 149
rape, consent and 153, 584
reasonableness 138–40
reform 154, 164, 340, 351, 368–9
results 137
secondary participation 224, 229, 232
specifi c or ulterior intent 137
sport and games 553
strict liability 192
subjectivity 136, 137, 138–42, 

146–53, 346–8, 351, 528, 532
trespass 726, 728, 729
utilitarianism/welfare principle 155
wilfully, defi nition of 191–2

reform
attempts 771–2, 788
automatism 404
causation 99
consent 576, 582, 592, 607
conspiracy 772, 788
constructive manslaughter 367–9
convictions 31
criminal justice system 31
diminished responsibility 309–10
duress 460–1, 466
gross negligence manslaughter 

164–5, 351
insanity 394
intention 130–2
intoxication 426–7
joint enterprise 265
manslaughter 154, 164, 351, 367–9
murder 289–92
necessity 479
non-fatal offences against the 

person 515, 575–6
omissions 76
rape 582, 592, 607, 612, 614–15
recklessness 154, 164, 340, 351, 

368–9
secondary participation 267–9
self-defence, use of force 491, 505
sexual assault 582
transferred malice 136
see also Law Commission

regulatory offences
harm 11
negligence 11
omissions 52
pollution 84, 86–8
strict liability 11

rehabilitation 32
religion

fl agellation, consent to 549
Jehovah’s Witnesses, blood 

transfusions and 94–5
racially and religiously aggravated 

crimes 565–71, 748
thought, conscience and religion, 

freedom of 554
remedies

exhaustion of domestic 24
reparation 31
rescue 6, 53, 72, 340
restraining orders 572
result crimes

actus reus 44
causation 77
harm 44
omissions 53–71
services dishonestly, obtaining 709
voluntary act requirement 44

retaliation 492–3, 495
retrials 17
retribution 32
retrospectivity 10
revenge attacks 484, 490, 505–6
reverse burden of proof 14–15, 26, 

391–2, 394, 461
risk management 207
robbery 676–82

actus reus 677–81, 682
amount of force 679–81
appropriation, complete at time 

of 681
defi nition 677
dishonesty 681
examples 676
fear, putting someone in 678–9
immediacy of force 678–9
mens rea 677, 681
person, not property, force 

against 679
statistics 676
theft 677–8, 681
threats of force 679–80

‘Robin Hood’ defence 667
rule of law 5, 6, 10
Runciman Royal Commission 30

S
sado-masochistic activities, consent 

to 544–50
consent 7
morality 7
public interest 544–50
secondary participation 266

Scotland 426
secondary participation 217–69

abetting 220–2
actus reus 220–5, 260–1
age of criminal responsibility 224–5, 

430
aiding 220, 226, 227
assisting and encouraging crime 789
attempts 758
careless driving 261
causation 222, 224
co or joint defendants, defi nition 

of 219
conditions for liability 219
conspiracy 775, 781
counselling 223
dangerous driving, causing death 

by 261
defences 262–6
defi nition of parties 219
deviation from agreed plans 232–3
drink driving 223–4, 229
duress 454–5
encouraging and assisting crime 

220–2, 226–8, 232–3, 262
excusatory defence 260
foreseeability 226, 228–9
grievous bodily harm 226
higher than principal, liability of 

accessory can be 259–62
identifi ed, where accessory or principal 

cannot be 222
incitement 222
innocent agency, doctrine of 224–5, 

430
intention 225–8
justifi catory defences 261, 378
knowledge 225–33
Law Commission 225, 229–32, 267–9
manslaughter 221, 260
mens rea 225–33, 260–1
murder 221, 226–32, 267–9
necessity 227
novus actus interveniens 222
omissions 221–2, 232
particular type of offence, knowledge 

that principal will commit 230–2
parties, defi nition of 219
procuring 223–5
rape 221, 260, 584
recklessness 224, 229, 232
reform 267–9
sado-masochistic acts 266
self-defence 261
sexual offences against children 266–7
strict liability 225
suicide pacts 337
variation of offence, material or 

signifi cant 232–3
victims as accessories 266–7
vulnerable adult or child, death of 222
withdrawal 262–6
women as accomplices to rape 584
see also joint enterprise, doctrine of

self-defence, use of force 481–504
actus reus 482, 484
age of criminal responsibility 495
aggravated trespass 496
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Index
‘all or nothing’ defence 498–501
another person, defending 480
armed forces acting in course of 

duty 498–500
arrest 494, 499–500
assault 46, 483–4
Australia 490, 500–1
automatism 495
battered women’s syndrome 494
characteristics of defendant 486–8
common law 480, 481
conjoined twins 275
criminal damage 481, 495, 496
damages against defendant, 

trespassers claiming 501
diminished responsibility 486–7
domestic violence 490, 494
Draft Criminal Code 501
Draft Criminal Law Bill 505
duress 482, 485, 504
duress of circumstances 485, 492, 504
excessive force 482, 484, 487, 488, 

491, 496, 498, 499
good reason for belief 502–4
gross negligence manslaughter 504
homicide 422–4, 486–8, 498–504
honest belief 483–6, 500–1, 502–4, 

508–9
immediate or imminent threat 488–91
insanity 495
intoxication 422–4, 488
justifi catory defence, as 46, 480, 482, 

504, 508–9
Law Commission 423–4, 491, 499, 

501, 505–6
lethal force, use of 422–4, 482, 

486–8, 498–504
life, right to 501–4
mandatory life sentences for 

murder 498–500, 505–6
manslaughter 422–4, 495, 499, 

500–1, 504
medical cases 473
mens rea 423
mental illness 486–8
mistake 422–4, 483–8, 498, 502, 

507, 508–9
mitigation in sentencing 498
murder 422–4, 486–8, 498–504, 

505–6
necessary, force must be 482, 501, 

504, 508–9
necessity 473, 480, 482, 490
objectivity 485, 492, 494, 497–8
perception of danger 486, 487–8
police 494, 499–500, 502, 504
policy 486–7
possession of weapons 491–2
pre-emptive strikes 488–9
preparing for an attack 491–2
prevention of crime 481–2, 495–6, 

500
property, protection of 480, 495–6, 

497
proportionality 497, 498

provocation 486–8, 492–3, 505–6
racist or prejudiced beliefs 484
reasonableness 321, 423, 481–2, 

483–8, 494–5, 497–9, 502, 504, 
508–9

reform 491, 505
retaliation 492–3, 495
retreat, no duty to 494–5
second degree murder, proposal for 

conviction of 491, 501, 505–6
secondary participation 261
security forces, use of lethal force 

by 502–3
self, another person or property, 

requirement to be defending 480
sentencing 498–500, 505–6
subjectivity 483–6
test 483–96
threats need not be unlawful 495
unknown circumstances 494
vigilantism and revenge attacks 484, 

490, 505–6
weapons 491–2

sentencing
anti-social behaviour orders 11
appeals 17
assault 517
battery 517
burglary 720
conspiracy 773, 784
criminal damage 749
custodial sentences 27, 272, 287–8, 

295, 310, 498–500, 505–6
defences 378
diminished responsibility 290, 295, 

310
either way offences 15–16
fraud 695, 784
indictable offences 16
insanity 25, 379, 380, 392
lenient sentences, Attorney-General’s 

appeals against 17
mandatory life sentences 272, 287–8, 

295, 310, 498–500, 505–6
manslaughter 295
marital coercion 454
mitigation 378, 454, 498
murder 272, 287–9, 295
non-fatal offences against the 

person 515, 575–6
rape 583–4
recidivism 27
Sentencing Guidelines Council 16
supervision and treatment orders 392

services dishonestly
obtaining 709–11

severance from land 650
sexual assault 617–20

actus reus 618
consent 554–63
diseases, transmitting 554–9
fraud 554–5
indecent assault, replacement of 618
intoxication 409–10
mens rea 618
penetration, assault by 616–17

sexual, meaning of 618–20
touching 617–19

sexual offences 580–621
age 157, 171, 173–80, 194–6
assault 409–10, 554–63, 617–20
burglary 721
causing sexual activity without 

consent 620–1
children 5, 173–80, 194–6, 266–7
consent 157, 582
drugs 581
indecent assault 413–14, 554–9
intoxication 409–10, 424
kerb-crawling 8
men as victims 581, 583
mistake 171, 174–6
negligence 157
objects, penetration by 581
penetration, assault by 616–17
prostitution 8, 598–600, 784, 

785–6
reform 582
Sexual Offences Act 2003 581–2
social attitudes 582
soliciting 8
statistics 580–1
strict liability 171, 173–80, 194–6
trespass 721
under-reporting 580
victims as accessories 266–7
Wolfenden Committee 582
see also rape, consent and

sexual orientation see homosexuality
ships

murder on board 282
shock see psychiatric or psychological 

injury
silence

actual bodily harm, assault 
occasioning 532

assault 518
false representations 699–702
fraud 699–702
harassment and stalking 572
right to silence 14
telephone calls 532, 572

situational offences 171
sleepwalking

automatism 385–7, 395
diminished responsibility 305
insanity 385–7, 392, 394

sneezing
spasms, refl ex actions 396

social problems 8–9
socio-economic factors 28, 30
solicitation 8
sources of criminal law 22–6

common law 23
Draft Criminal Code 1989 23
European Convention on Human 

Rights 23–5
Human Rights Act 1998 25–6

Southall train disaster 208–9, 347
spiked drinks 413
sport and games

consent to injury and 541, 551–3
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conspiracy 775
omissions 60

stalking see harassment and stalking
standard of proof 10, 13–14, 377
state security

whistle-blowing and 477
state violence 5
status offences 43–4, 171
stereotyping

rape and 614
sterilisation 7, 469
stolen goods

handling see handling stolen goods
stop and search 6
stress 387
strict liability 170–98

absolute liability 171–2
actus reus 171, 191
alcohol, sale of 191
arguments for or against 196–8
automatism 404
burden of proof 14, 192–3
children, sexual offences against 

173–80, 194–6
conspiracy 777
corporate liability 199, 214
correspondence principle 51
defences 171
Draft Criminal Code 191
drink driving 171
drug offences 172–3, 181–3
due diligence 192–3
European Convention on Human 

Rights 193–6
fair hearings 193–4
fi rearms, possession of 186–7
forgetfulness 190
gambling 188–90
intoxication 180–1, 405
knowingly, defi nition of 190
knowledge 190–1
mens rea 171, 172–80, 198
mistake 171, 174–6, 190, 509
negligence 157, 192, 198
no-negligence/due diligence 

defences 171
omissions 52, 53
pollution 84, 86–8, 183–4
presumption of innocence 193
public safety and law 

enforcement 184–8
reasonable belief or honest 

belief 174–5
recklessness 192
regulatory offences 11
reverse burden 192–3
secondary participation 225
sexual offences

age 171, 173–80, 194–6
children 173–80, 194–6
mistake 171, 174–6

situational offences 171
social concerns 180–94
status offences 171

statutory context 172–92
suffer, allow or cause, defi nition 

of 192
‘truly criminal’, offences which are 

not 188–90
using, causing or permitting, defi nition 

of 192
utilitarianism 196
vicarious liability 191, 201
wilful blindness or awareness, 

defi nition of 190
wilfully, defi nition of 191–2

subjectivity
characteristics 140–2
constructive manslaughter 366
criminal damage 743, 746
dishonesty in theft 664–5
duress 439–48, 453–4
gross negligence manslaughter 

346–8, 351
handling stolen goods 688–9
harassment and stalking 573
intention 115
intoxication 408, 412
loss of control 314–21
mens rea for murder 286
mistake 446–7
murder 115, 286
rape, consent and 587, 600, 606
recklessness 136, 137, 138–42, 

146–53, 346–8, 351, 528, 532
self-defence, use of force 483–6
theft 664–5

suicide
assisted suicide 68, 111, 279–82, 542
domestic violence resulting in 

suicide 357
euthanasia 68, 111, 279–82, 542
pacts 295, 337

summary offences and trials 15, 16
supervision and treatment orders 392
Supreme Court 18

T
tattooing 542, 564
telephone calls

actual bodily harm, assault 
occasioning 532

assault 518, 519–25
harassment and stalking 518, 519–25, 

572
psychological harm 518, 519–25
silence calls 518, 519–25, 532, 572

telephone-tap evidence
use of 25

terrorism
control orders 9–10
defi nition 9
detention without trial of foreign 

suspects 9, 24, 26
emblems, wearing of 9
European Convention on Human 

Rights 9

fair trials 9
internment 24
liberty and security, right to 9
omissions 53
politics 9–10
reporting suspicions 53
torture 24

theft 625–76
abandonment 653–5, 670–1
account, receiving property on 

658–9
actus reus 40–1, 624–60, 675–6
animals 651–2
attempts 634, 767
bank accounts 644–8
belonging to another 40, 652–60
bodies and body parts 648–9
borrowing or lending 673–4
boundary fences, moving 650
bribes 658
buy-back principle 671
charitable trusts 658
cheques, unauthorized 644–7
civil law 655, 660
claim of right defence 661
community norms, fi ction of 670
condition, disposal of property held 

under 674
conditional intent 675
confi dential information 644
consent 626–36, 642, 656, 661–2, 

664–5
constructive rights 657–8
corpses, property of 649
credit, retaining a wrongful 647
credit balance, theft of 646
debts 660
deception 644
defi nition 625
discretionary trusts 658
dishonesty 509, 656, 660–70
electricity 648
equitable rights 652, 657–9
essential value principle 673–4
fi xtures 650–1
forged cheques 645
fraudulently induced mistakes 660
fruit 651
Ghosh test 663–70
growing things 650, 651
honest belief 661
intangible property 644
intellectual property 644
intent permanently to deprive 627, 

632, 670–4
label switching 628, 634
land 649–52
Law Commission 644
lost, belief that property is 662
making off without payment 656
mens rea 40–1, 625, 633, 660–75
mistake 509, 657, 659–60
moral right 661
mushrooms, picking wild 651
objectivity 664–5
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ordinary standards of reasonable 

people 663–70
overdrafts 644–5
overpayments 660
own, treating things as one’s 671–2
passing of property 655–6
personal representatives 650
plants and trees 650, 651
poaching 651
possession or control 652–3
price labels, swapping 628, 634
property, defi nition of 643–52
proprietary rights or interests 652, 

655–6
ransom principle 672
reasonableness 663–70
right, belief in 660–1
right of ownership 633
robbery 634–5
‘Robin Hood’ defence 667
severance of things from land 650
statistics 626
structures 650–1
subjectivity 664–5
temporary deprivation 670–4
tickets 648
trade secrets 644
trust property 650, 657–9
wild plants or creatures 651–2
see also appropriation in theft

thin skull rule 94–6
thought

conscience and religion, freedom 
of 554

thoughts
punishment for guilty 44, 757

threats
blackmail 731, 732–3
circumstantial threats 461–2
criminal damage 736
duress 437–66, 509
necessity 467
rape, consent and 590–1
robbery 679–80
self-defence, use of force 495
unborn children 470–1

tickets 648
tiredness

automatism and 398
tort

conspiracy to commit 773
torture 24, 476
touching 617–19
trade secrets 644, 705
traffi cking 582
train crashes 208–9, 347
transferred malice

actus reus 132
battery 526
criminal damage 136
Criminal Law Bill 136
intention 132–6, 510
joint enterprise 253
mens rea 132–6
mistake 510

murder 133–5, 277
reform 136
unborn children 133–5, 277
unlawful act manslaughter 135

transsexuals
rape of 585

treason 454–9, 464
trespass

actus reus 45
burglary 45, 721–30
civil law, boundaries of 724
damages 501
family and friends 724
guests 724
intention 45, 723, 728–9
mens rea 45, 726, 728–9
permission, exceeding 724–6
recklessness 726, 728, 729
self help 496
sexual offences, intent to commit 

721
tenants, trespass by 724

trials 18–22
adversarial system 20–1
arrest to trial, procedure from 

18–19
civil proceedings distinguished from 

criminal proceedings 22
inquisitorial system 21
judge and jury, functions of 22
see also jury trials

truancy 53
trusts 650, 657–9, 742

U
UN Convention on the Rights of the 

Child 11, 151, 428
unborn children

medical cases 475–6
murder 276–8
necessity 470–1
transferred malice 133–5, 277

unfi tness to plead 379–80
unincorporated associations

liability of 199
unlawful act manslaughter see 

constructive manslaughter
use of force see self-defence, use of 

force in
utilitarianism

duress 456, 458
necessity 476
recklessness 155
strict liability 196
torture 476

V
vagrancy 6
veil of incorporation 199
verdicts

insanity 392
majority 16

mental disorder verdicts, proposal for 
replacement with 394

unanimous 16
vicarious liability

attribution principle 200, 201
corporate liability 200–1
defi nition 200
delegation principle 200–1
inchoate offences 201
knowledge 191
limitations 201
mens rea 200
negligence 200
scope of employment 201
strict liability 191, 201

victims
accessories, as 266–7
assisting and encouraging crime 794
children as most likely victims of 

homicide 274
Commissioner for Victims 31
conspiracy with victims 775
ethnic minorities 28
homicide victims 274
informed, code on keeping victims 31
novus actus interveniens 94–8
secondary participation 266–7
thin skull rule 94–6
typical victims 28

vigilantism and revenge attacks 484, 
490, 505–6

virtual certainty test 111, 112–15, 
117–28, 767

voluntary act requirement
absolute liability 43–4
actus reus 41–3
automatism 42, 380
autonomy 41
conduct crimes 44
defi nition 41–2
free will 41
moral voluntariness 42–3
novus actus interveniens 80–2
punishment 41
responsibility 41
result crimes 44
situational offences 43
status offences 43–4

voluntary association with criminals 440, 
450–4

vulnerable adult
causing or allowing the death of a 

child or 222, 371

W
weapons

burglary 729
fi rearms or imitation fi rearms 186–7, 

729
joint enterprise 246–52
loaded guns with safety catch on, 

pointing 761–2
possession 491–2
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self-defence, use of force 491–2
strict liability 186–7

whistle-blowing and state security 
477

white collar crime 6, 28, 694
wild plants and creatures 651–2, 742
wilful blindness 190, 633
wilfully

defi nition of 191–2
Wolfenden Committee 582
women

criminal justice system 28, 32
feminist theory, rape 616
pre-menstrual tension 300–1, 

387
prison population 32
punishment 32
rape, as accomplices to 584
see also domestic violence

words
actual bodily harm, assault 

occasioning 532
assault 519–20, 522–3, 532

workplace deaths and injuries as 
crimes 5

wounding 51, 515, 533–9, 547, 566
automatism 400–1

wrongful credit
obtaining 647, 686–7

Y
year and a day rule

abolition 282–3
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